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The Arizona Essay Exam


As I noted in Chapter 1, there are twelve (12) essays in Arizona. The first day of the exam will be the essay day. You will be given thirty (30) minutes to complete each essay. The following subjects are tested:

•
Arizona Civil Procedure

•
Arizona Constitutional Law

•
Community Property

•
Contracts

•
Corporations

•
Criminal Law

•
Criminal Procedure

•
Evidence

•
Professional Responsibility

•
Property

•
Torts

•
Wills/Trusts


For the most part, subjects are not commingled on the essay portion of the exam. By that I mean that, generally, each essay will contain only one subject. There are, however, exceptions to this general rule. Sometimes a question will mix two subjects. A recent example is from the July 2007 exam, where a question combined the subjects of torts and constitutional law.

Scoring


The essay portion of the exam counts for two-thirds of your overall score. The MBE comprises the remaining one-third. Each essay is graded on a scale of zero (0) to six (6), with six (6) being the highest possible score on any one essay. Here is a breakdown of the scoring, as given by the Arizona Committee on Examinations.

NUMERICAL SCORING STANDARDS

SCORE DESCRIPTION

6
While not reserved for a perfect answer, a grade of 6 demonstrates a full understanding and discussion of the material facts and applicable law, a recognition and discussion of all of the significant issues, and a strong ability to reason to a conclusion.

5
An answer deserving a grade of 5 demonstrates a fairly complete understanding and discussion of the material facts and applicable law, a recognition and discussion of nearly all of the issues, and a clear competence in reasoning to a conclusion.

4
An answer deserving a grade of 4 demonstrates a reasonable understanding and discussion of the material facts and applicable law, a recognition and discussion of most of the issues, and an adequate ability to reason to a conclusion.

3
An answer deserving a grade of 3 demonstrates some competence, but contains an inadequate or incomplete discussion of the material facts or applicable law, fails to some degree to recognize or discuss significant issues, or exhibits inferior reasoning ability.

2
An answer deserving a grade of 2 demonstrates little understanding of the material facts or applicable law, fails to recognize or discuss sufficient or significant issues, exhibits poor reasoning ability, does not adequately respond to the question asked, or contains some combination of these deficiencies.

1
An answer deserving a grade of 1 demonstrates a fundamental deficiency in understanding or recognizing material facts, issues or applicable law, exhibits little or no reasoning ability, or is largely unsupported by reasoning.

0
An answer deserving a grade of 0 is totally deficient or non-responsive.


The target score for each essay is a "4" — but the scores are scaled cumulatively and combined with your scaled MBE score. Thus, it is not necessary to get a "4" on every essay in order to pass. On the flip side, it's possible to receive a score of "4" on every essay and still fail the exam if you bomb the MBE.


But as a general rule of thumb, receiving a median MBE score and a raw essay score of 48 (which would be twelve essays averaging a "4" on each) equates to a passing score. I won't bore you with the mathematics of "scaling" the essay and MBE scores, but the number to keep in mind is 410. That is the magic bar exam "passing" number. (So write that number down on the cover of your energy notebook and start visualizing your reality.) ?

Breaking Down the Essay Portion of the Exam


Day 1 on the exam is the essay day. You will be given three hours to complete six (6) essays in the morning session, and three hours to complete six (6) essays in the afternoon session. Accordingly, you will have 30 minutes to complete each essay. Monitor your time closely — you will not likely start exactly at 9:00. If you start at 9:11, write your time on the top of your essay and the time when you need to move on to the next essay (in this example, 9:41).


In February of 2010, the Arizona bar exam began for the first time to incorporate Multistate Examination questions into the pool of twelve (12) essay questions. The only real difference is that six (6) of the questions will now be drafted by the NCBE. The topics covered will not change, and examinees should still be sure to apply Arizona law to every essay question.

The Difference between Bar Exam Essays and Law School Exam Essays


You will notice at first glance that there are similarities between law school exam essays and bar exam essays. After all, you are given a fact pattern and asked to answer a question — sometimes a specific question and sometimes a more open-ended question. And you answer the essays in a similar manner as you did in law school: by noting the relevant issue(s), stating the applicable rules of law, providing a well-reasoned analysis, and, finally, a conclusion.


There are, however, important differences between law school essays and bar exam essays. And it is key to your doing well on the bar exam to understand the differences between the two. Essentially, there are three main differences between law school essay exams and bar essays. First, in law school you were generally rewarded with more points for giving both sides to an argument. You were even awarded points when the counter-argument wasn't very good, but was plausible. On bar essays, this is generally not true. It's occasionally true — but for the most part the Examiners want you take a side and give a well-reasoned conclusion.


The second big difference: the "omitted fact" type of essay question in law school does not normally show up on the bar exam. The omitted fact essay is where you haven't been given enough facts to evaluate whether the entire rule has been satisfied. An example of this might be from a contracts exam where John "recently graduated from high school" and signed a contract to buy a car. In this example, the examinee is not given enough facts to know John's exact age (and thus whether he had the capacity to enter into a contract).


The Bar Examiners generally do not do this — they almost always provide you with all of the facts necessary to fully answer the question. Specifically, they give you the relevant facts necessary to analyze all parts of a given rule. An example of this can be seen from the July 2007 Bar Exam, Question #1 (Criminal Law):

Harry and David earn their living by snatching purses. They drive around wealthy neighborhoods in Scottsdale, Arizona, until they see a well-dressed woman walking alone. One night, after spotting a potential victim . . .


In the rest of the fact pattern, it becomes clear that robbery was an issue to be discussed by the examinee. In Arizona, robbery is the taking of personal property of another by force or threat with intent to permanently deprive him of it. In the real world, intent is often difficult to discern or prove. Here, however, the facts make it clear that Harry and David intended to permanently deprive the would-be victim of her purse because they "earn[ed] their living by snatching purses." The bottom line: most every fact you need to analyze an issue is given to you in the fact pattern.


The third big difference between law school essays and bar exam essays is that the Bar Examiners usually do not give irrelevant or red herring facts. Once in a while they will, but not normally. And as we all know, the warped and demented minds of law school professors love to include red herrings and irrelevant facts in their essay exams. As such, most every fact matters on the bar exam. Below are a few examples. The first one is from the February 2007 Bar Exam, Question #3 (Wills):

Adrian, a man suffering from OCD (obsessive compulsive disorder), became fixated on his own mortality to such an extent that he decided to visit with an attorney to get his affairs in order. He hired a duly licensed Arizona attorney, Perry, who spent the next four years preparing Adrian's will.


After the initial paragraph, the following seven paragraphs contain many details and facts about Adrian's will and various actions he takes. Thus, it would be easy to overlook the very first fact — the fact that Adrian suffers from OCD. Why did the bar examiners include this fact? Answer: because they wanted the examinee to address the issue of capacity. (Note that in this case, Adrian's OCD wouldn't likely invalidate the will, but it is your responsibility to tell the grader that you know this, given that they included this fact.) Most every fact matters, and issues come from facts. Here's a similar example from the same exam — February 2007, Question #2 (Contracts):

December 2, 2006 was a very busy day for Kevin, the owner of Kevin's Acting Supplies, a business with two locations in Tucson, Arizona and Phoenix, Arizona. It all started after a fitful night's sleep brought about by an overindulgence of intoxicating beverages and recreational pharmaceuticals. Keith woke up and as the haze started to clear, he realized that he had forgotten that today was the birthday of Britney, his girlfriend, and he had neglected to purchase a present.


Again, many facts follow these opening few sentences — including potential contract formations between Kevin and five different people. It would be easy to overlook the seemingly irrelevant fact(s) in the second sentence, but not if you are paying attention to every single fact. Even though voluntary impairment isn't a defense to a contract formation, the facts still raise the issue and it's your responsibility to tell the grader that, while the intoxication is an "issue," it is not one that will invalidate an otherwise valid contract because Kevin's intoxication was voluntary. Little things such as this can sometimes be the difference between a score of "3" and a score of "4."


Because all issues come from facts, take note of every single fact — it's usually there for a reason. If you find yourself having trouble spotting issues on practice exams, really bring your focus onto every single fact given. Issues are always born from facts.

Guidelines for Writing Great Essays


Generally speaking, answer the questions in the order you get them. You don't want to waste time sifting through the questions to answer the subject you know "best." There is one exception to this rule: if there is a subject that triggers anxiety or a mental block, you might want to consider moving that subject to the end when it comes up. It's important to start off with a positive first step, so if you are absolutely hung up on constitutional law, consider saving it until the end. Moreover, if you do run out of time, it's better to run out of time on a subject that you don't know very well.


You shouldnot, however, sift through each essay and try to rank the questions in a particular order; nor should you try to search out a particular subject in order to answer it first (or last). Doing so will cost you valuable time, and you will need all the time you can get. Answer the questions in order, and if/when you come across the subject you loathe — or don't know very well — feel free to put that essay off until the end.

Read the Call of the Question First


One of the most important pieces of advice for doing well on an essay: read the call of the question first. The "call" of the question is the part that "calls" for you to answer a specific (or general) question. The call is almost always located in the last paragraph of the fact pattern (and often the last sentence). The call of the question is the most important part of essay writing — because you will be asked something specific here and you need to respond specifically.


Moreover, if you read the call of the question FIRST, you will be grounded in the subject matter. This will put you in a "torts frame of mind" (if, of course, it's a torts question) and give better context to the fact pattern. This is important because you may not know UNTIL the call of the question what the actual subject is — a torts question could look like a property question, which could look like a contracts question, which could look like a corporations question, and so forth and so forth.


Below are a few examples of opening fact pattern paragraphs. See if you can recognize the subject being tested. The first one is from the February 2008 Bar Exam, Question #7:

Ever since childhood, Harry had a tremendous interest in and affinity for the art of magic. He started performing at school events and continued to develop and work on his act all the way through college. After graduating from college and marrying Elvira, Harry took his magic act on the road. Traveling from town to town became especially difficult after the birth of their daughter, Doris, and Harry decided to settle down and concentrate on his "day job."


Despite being content with his lot in life, Harry always wanted to return to the stage. A few months ago, he learned of an illusionist competition called American Magician. He decided to enter and polished up one of his favorite tricks, Russian Roulette. He uses six revolvers and has an audience member place a bullet in one of the guns at random while he is blindfolded. Then, with increasing dramatic flair, he places each gun to his head and pulls the trigger until only one gun (the gun with the bullet) remains. Although this illusion appears extremely dangerous, it is actual [sic] quite safe if one knows how it is done.


Okay, we're two lengthy paragraphs into the fact pattern and there is still no indication as to what subject we're dealing with. Community property may have jumped into your mind due to the marriage and birth of a child (as well as the game show competition, which has been fodder for past community property questions). You could also be thinking criminal law or torts, due to the fact that guns are present and being fired in the midst of audience members.


If, however, you read the call of the question first, the subject at issue is more than obvious. The first three words of the call of the question (the last paragraph) states as follows: "Is Harry's will valid?" Knowing you are dealing with a wills question will help give you the needed context for digesting the lengthy first two paragraphs in the fact pattern.


Below are a few other examples. The first is from the February 2004 Bar Exam, Question #9:

You and your spouse are having dinner at the home of Susan Swensen, president of Sweets Corp. ("Sweets"). Sweets, which is one of your biggest clients, is in the business of operating retail sweets shops in shopping malls. While Mr. Swensen, Susan's husband, is passing around dessert, Susan says, "That reminds me," and begins to tell about a plan that she has just hatched.


Susan intends to enter into a contract with Patrick Pete, owner of 51% of the outstanding shares of Pete's Treats, Inc. ("Pete's Treats"). Pete's Treats, the largest competitor of Sweets, is owned by a total of eight shareholders.


Again, we're two paragraphs into the fact pattern and there is still no indication as to what subject we're dealing with. At first, you see the words "you and your spouse," which might lead you into thinking community property may be on the horizon. Then you see words such as "Corp." and "51% of the outstanding shares of Pete's Treats, Inc." And of course, anytime you see something about a "plan" being "hatched" you most likely begin to think about criminal law. Finally, the first sentence of paragraph #2 invokes contracts with the "intends to enter into a contract" language.


So which subject is being tested? Answer: none of them. The question is actually a professional responsibility question. This, of course, is made perfectly clear by the call of the question, which starts off with the words, "[p]lease discuss the legal and professional responsibility issues raised by Susan's plan. . . ."


Here's another example. This one is from the February 2007 Bar Exam, Question #9:

Our story begins in 2000 when Richard and his buddy, Steve, graduated from law school and were living the good life as bachelors in Miami, Florida. Being fed up with his legal job, Richard turned his attention to his true passion, computers. During their spare time, Richard and Steve designed a website called YouScreen where registered users could post video or audio recordings of whatever they wanted. They incorporated the business with Richard and Steve each owning 50% of the stock. What started out as a quirky website, quickly turned into a "hot property." In the same fashion, so did Richard and soon he had a girlfriend named Lauren.


In early 2003, Lauren's mother died with a valid will devising to her a beautiful home situated on 100 acres in Flagstaff, Arizona. Because the house was fully paid for, and there was no mortgage, Lauren and Richard decided to move there and live together. Richard resigned his employment with YouScreen, but kept his 50% of the company's stock. Richard then moved to Arizona, and took the Arizona bar exam. He passed the exam, and went on to develop a significant intellectual property practice.


Do you know what subject is being tested yet? At first, you might have thought this was a corporations question, given the references to incorporation of a business and the stock percentages. Or, because lawyers are involved, perhaps professional responsibility came to mind. Did the references to "hot property" or "100 acres" make you think that this was a property question? And, of course, the reference to a "valid will" may have made you think that this was a wills question.


If, however, you had read the call of the question first, you would immediately know that community property was the subject being tested. Here is the call of the question: "The hearing on the divorce is tomorrow. To assist the judge in determining which property to award to Richard and Lauren and liabilities each party must assume, fully discuss all of the issues raised by these facts in an organized manner applying applicable Arizona law."


Here's the last example — from the July 2005 Bar Exam, Question #7:

Lucinda Lawyer was walking to work one morning in downtown Phoenix when she witnessed an accident involving a delivery van and a cyclist. Because she recognized the cyclist as Armando, her accountant, she rushed over to see if he was hurt. He appeared to have some broken bones, so she called 911 and reassured him until the ambulance arrived to care for Armando and the police arrived to question the driver of the other vehicle.


A week later, Lucinda called Armando at his office to see how he was doing. When the receptionist informed her that he was still at HealthCorp Hospital, Lucinda called him there to wish him well. In the course of their conversation, Lucinda asked what had happened. "This guy just came out of nowhere and hit me. He was driving a delivery truck for Express Package Service, but he told the cops he was off duty. This is a real disaster, because you know I'm in practice for myself and its tax time, so I'm losing a ton of business."


Given Armando's injury (and the bystander coming to his aid), this would appear to be a torts question. However, references to Armando's business at the end of paragraph two may have made you think about corporations. Again, reading the call of the question first makes the subject obvious. Here it is: "Please discuss Lucinda's obligations under the Arizona Rules of Professional Conduct and whether she complied with them."


As you can see, reading the call of the question helps ground you in the subject matter. Facts take on different meanings depending on the subject being tested, so it's key to know the context of those facts (e.g., what subject is being tested) as you begin reading.


Moreover, it's important to remember that, most of the time, when you write out practice essays, you will know the subject matter before you begin. As such, it's important to replicate your practice by knowing each subject before reading the facts on the actual exam. So — read the call of the question first!

After Reading the Call of the Question . . .


After you read the call of the question, read the fact pattern with the call in mind. Digest the facts and look for issues. If you are comfortable doing so, jot down issues in the margins. Read slowly, read carefully, and read critically. Keep in mind that (1) most every fact matters, and (2) issues always come from facts. I recommend reading the fact pattern twice. At the end, be sure to read the call of the question a second time. It is absolutely crucial to answer the specific question asked (rather than giving a "brain dump" of everything you know about a particular topic).


At this point, I am often asked — should I outline or should I just start writing? Like any good answer to a good law school question, the answer is: IT DEPENDS. If you become adept at jotting down issues or other notes as you read the facts, this could replace your "outline," for each question. Outlining your answer ahead of time also depends on how comfortable you feel with the time constraints. You should know this if you've done enough practice essays — are you usually short on time? If so, outlining might not be the best thing for you.


On the flip side, if you outline before you write, you are much less likely to skip over or forget a major issue — so long as you remember to refer back to your outline before you move on to the next question. In my experience with tutoring, sometimes I will see the examinee's scratch paper that has a key issue noted in the "outline" but the answer fails to note the issue. As such, remember that you don't get any points for your outline — only what you have written down or typed on your answer sheet counts.


In sum, outlining is never a bad idea, as long as it is quick and doesn't distract you. Noting the issues in the margins while reading the fact pattern may be just as effective for some of you. Practice both, and you should have a good idea as to which approach is best for you.

Writing the Essay


You have six hours to write twelve essays — not a lot of time. Keep it simple. Know exactly how you are going to attack your essay answers. Whenever possible, plug into a template for each topic. Below are some bullet points to keep in mind when answering essays, all of which I will discuss in more detail later. But for now, I think it's important to look at the big picture before dissecting each part.

1)
Have an organizational framework for writing your answers

•
Usually, an IRAC or CRAC (conclusion first) is a decent starting place for your macro-organization for a bar essay exam.

•
Whatever writing template you use, be consistent, and be comfortable with it.

•
Try to plug into a format that will maximize your point value and force you to apply facts to law.

2)
Be precise and be concise

•
You don't have time to write any other way.

•
And, to be honest, you don't want to — be specific and get to the point to be most effective on a bar exam or in the real world.

•
Answer the specific question asked.

3)
Make your essay look professional and easily readable

•
First, use headings for your issues to guide the reader.

•
Use transitions whenever you can.

°
Examples: Also, Furthermore, Moreover, Although, Conversely, Moreover, Therefore, etc.

°
And don't be afraid to use the generic, "First . . . Second . . . Next . . ." transitions.

°
The easier you make it on the grader to understand and follow, the better off you will be.

4)
Keep track of your time

•
You don't want to spend an inordinate amount of time on any one essay.

°
As a general rule, stick to the time allotted for each question as closely as you can.

°
Write down when you start each essay so you don't lose track of time.

5)
After you are done with a question, LET IT GO

•
Thinking about how poorly (or how well) you did on a previous essay will only detract from your focus.

•
DO NOT LET THIS HAPPEN.

•
Know that there will likely be an essay question or two that throws you, do your best, and move on.

Poor Essay Scores

1. A Law Problem


Generally speaking, a low score on an essay can be attributed to one of two things: (1) a law problem . . . or (2) a writing problem. Simply put, a "law problem" means you do not know the law. If you don't know the law, you cannot pass the bar exam. It's as simple as that. There is no "faking it" on a bar exam essay. You cannot go into the test knowing "most" of the law — know everything that is going to be covered and know each "rule" by heart.


You cannot have a "general" idea of the rule of law — analysis is the art of applying specific facts to specific rules to see whether each part of the rule has been met by these particular facts. Good examinees (and good lawyers) are detail oriented. That, above all else, is true. Right? (Well, that depends on what your definition of "is" . . . is.) So . . . know the law backwards and forwards. And, of course, know every exception, extension, and explanation necessary to communicate your analysis effectively. (For more on study techniques for remembering the law, refer to Chapter 2.)

2. A Writing Problem


Contrary to what you may believe, you can know every aspect of every rule of law, and still do poorly on the bar exam. Passing most often depends on not only knowing the law, but also knowing how to take the bar exam. This is where the "writing problem" comes into play.


Many of my tutorees who have failed the bar often tell me that they studied twelve hours a day and knew every single rule of law (and thus couldn't believe they failed). And, in fact, this is often the case. Many of them truly did know most all of the law that was tested, but they didn't put their analyses down on paper in a way that maximized their points.


What I refer to as a "writing problem" falls into two main categories: (1) an overall organization problem, and (2) an organizational analysis problem. I'll break down each, starting with the former.

A. An Overall Organization Problem


You want to make your grader "happy" when grading — and "happy" equates to having good overall organization that is easy to follow. If you are all over the place and scattered, you are likely not going to do well on your essays. If you give your analysis before stating the applicable rule or the issue that you are attempting to address, it is going to be more difficult to digest what you are trying to communicate.


Thus, for your overall (or "macro") organization, some form of IRAC (Issue, Rule, Analysis, Conclusion), CRAC (Conclusion, Rule, Analysis, Conclusion), or CREAC (Conclusion, Rule, Explanation of the Rule, Analysis, Conclusion) will work well. This is especially true when dealing with the time pressures of the bar exam.


Whatever acronym you put on it, you want an overall (macro) organization that gives the issue (or conclusion) up front, states the rule for that issue, applies the facts to the rule governing the issue, and gives a conclusion. Personally, I am a fan of "IRAC" for a couple of reasons.


First, it's easier to state the issue (by simply underlining "Negligence" in a heading), as opposed to writing out a full-blown conclusion ("John was likely guilty of negligence") when you begin your answer. Furthermore, you will often not know your conclusion at the outset of your answer. Many times, you will need to reason through your analysis (fact application to the rule of law) before you can make an educated guess as to the conclusion. Finally, you will want to state your conclusion at the end of your answer. Stating the conclusion at the beginning and the end will waste time.


The IRAC framework may be oversimplified for the practice of law (or even, some would argue, for a law school exam), but on the time-pressured bar exam, IRAC works well. Other organizational frameworks can be just as effective, but you cannot go wrong with IRAC as your starting point for organizing your essay answer.


As long as we're talking about overall organization, let me add another organizational tip when a question involves multiple parties. When multiple players are involved and you are asked to discuss the civil liability or criminal liability of each, organize your answer around the people, not the crimes or theories of liability. Thus, if you are asked to discuss all crimes A and B may have committed, address all crimes for A first, then B. This is true even if both A and B may have committed a few of the same crimes.

B. An Organizational Analysis Problem


The biggest mistake examinees make in writing is within their analyses. We all know that "analysis" is supposed to be applying facts to rules. This is certainly true — but I am amazed at how many people do this incorrectly. (By "incorrectly" I mean writing in a way that fails to maximize their score.) Knowing how to analyze the law vis-à-vis a fact pattern (often referred to as "logical reasoning" or "application") is something most every law school graduate knows how to do. But writing that analysis down on paper is often problematic on the time-pressured bar exam.


What makes for a well-written analysis? Answer: matching up specific facts to specific parts of the rule. Now let's step back for a minute and think about this — because this is what attorneys really do. Attorneys argue that the facts of the case have satisfied all parts of the relevant rule of law. Fact A satisfies the first part, Fact B satisfies the second part, and Facts C, D, and E satisfy the third part. Thus, each part of the rule has been met by the facts and my client wins. Essentially, that is what you do as an attorney.


The organizational analysis — the "A" of IRAC — is the most important part of your writing, and often the most overlooked. The "A" in analysis can also be referred to as a "micro-format" — as opposed to the big picture "macro-format."


So let's look at a typical fact pattern and how to write a good essay answer. This is a somewhat typical fact pattern that you might see on an essay exam. Read over the fact pattern carefully (but don't forget what you've already learned — read the call of the question first to ground yourself in the subject matter).

Example 4-1

Sample Fact Pattern — Criminal Law Essay

Sam was a petty thief who needed a big score. He heard that Old Man Bill Johnson had just purchased a $10,000 painting, which Sam thought he could easily sell to his art collector cousin. So Sam spent weeks staking out the Johnson house, "casing it" for the perfect crime. When Sam had the household routine down cold, he put his elaborate plan into action. One day, after Mr. Johnson left for work, Sam drove his car from down the street and parked in front of the Johnson house — which was no easy task because Sam had been drinking for several hours. Sam then ran to the Johnsons' front door, kicked in the door, ran into the living room, and grabbed the $10,000 painting off of the wall.


As Sam ran out of the house, he was startled to see Mr. Johnson standing in front of him in the driveway. Both men froze, but then Sam decided to make the best of the situation. "I need some meal money, pops," Sam yelled. "Give me your wallet or I'll bash your head in!" Mr. Johnson pulled out his cell phone and frantically started to dial. Sam kicked Mr. Johnson in the stomach, then pushed him to the ground. As Mr. Johnson wallowed on the ground in pain, Sam rifled through the elderly man's pants pockets. When Sam found the old man's wallet, he grabbed it, grabbed the painting and took off running. Old Man Bill Johnson suffered internal bleeding, and later died in surgery due to surgeon error.


Discuss and evaluate all crimes Sam may have committed, including any defenses.


If you read the call of the question first, you would immediately know that this was a criminal law essay. Hopefully, a few of the big issues jumped out at you right away. Let's discuss two of the big ones and look at some sample answers.


Burglary and robbery were two of the big issues that might have jumped out at you as you read the fact pattern. Here are the Arizona rules for both of those crimes:

Burglary: Breaking and entering into the dwelling of another with intent to commit felony therein.

Robbery: Taking of property from the person of another by force or threat with intent to permanently deprive him of the property.


Keeping in mind the need for good fact application, take a look at the following sample answers for these two issues. Please note that the "model" answer is only a partial answer. There would certainly be other "issues" to address, but we are only going to discuss the issues of burglary and robbery.

Example 4-2

Partial "Model" Answer — Criminal Law Essay

The first issue is, did the Defendant commit burglary?


Burglary is defined as "breaking and entering into a dwelling of another with intent to commit a felony therein." Based on the facts given to us, Sam needed a big "score" so he kicked down the door of the Johnson house, walked inside and stole the $10,000 painting. As such, Sam is guilty of the crime of burglary.

The second issue is, did the Defendant commit robbery?


Robbery is defined as the "taking of property from the person of another by force or intimidation with intent to deprive him of it permanently." In the case at bar, after Sam left the house, he saw Mr. Johnson in front of him and yelled, "give me your wallet or I'll bash your head in." He then kicked Mr. Johnson in the stomach, pushed him to the ground, seized his wallet, and ran off with it. Thus, Sam has satisfied all of the elements of robbery and will be guilty of robbery.


So let's discuss the partial answer, starting with the burglary issue. Clearly, burglary is an issue — which is noted by the heading. The answer then identifies the correct rule with specificity. The answer then gives all of the relevant facts and a specific (and correct) conclusion. Perfect answer, right?


Not exactly. What's wrong with the answer? The IRAC format is followed perfectly, right? The issue is correctly identified, right? The correct rule is given, right? The answer then notes all of the relevant facts that bear on the relevant elements of burglary, right?


The last question is the relevant one. Yes, the answer does "note" all of the relevant facts, but there is no application, no actual analysis in the answer. The answer merely recites facts, which you never want to do. You want to apply (e.g., link up) relevant facts with relevant parts of the rule. Stating the issue, stating the rule, listing facts, and coming up with the conclusion is a format many students "think" provides analysis, but it does not. Analysis is APPLYING facts to rules; reciting facts is not the same as applying facts.


Many students go through the analysis in their head without correctly noting it on paper. Even though you think something is obvious, you have to state the obvious to maximize your score. This is where the "organizational analysis" format comes into play. And I'll tell you how to be more effective at that in just a second. But first, let's take a look at the robbery answer, reprinted below:

The second issue is, did the Defendant commit robbery?


Robbery is defined as the "taking of property from the person of another by force or intimidation with intent to deprive him of it permanently." In the case at bar, after Sam left the house, he saw Mr. Johnson in front of him and yelled, "give me your wallet or I'll bash your head in." He then kicked Mr. Johnson in the stomach, pushed him to the ground, seized his wallet, and ran off with it. Thus, Sam has satisfied all of the elements of robbery and will be guilty of robbery.


This answer has the same blueprint as the burglary answer, correct? At first glance, this seems like a very good answer — but, again, there is no actual analysis here. The writer is most likely going through the analysis in her head, but that is not what shows up on paper. And the grader can only give points for what is on paper.


So — how do we do a better job at giving our analysis or our "application"? In essence, show all of your work. Think of this like 8th grade math. Sometimes, things seem too obvious to note, but you have to show all of your work to maximize your point potential. Even if it's obvious from the facts that a particular element or part of the rule is met, state which specific fact (or facts) make it so. Don't recite facts, integrate facts — this is analysis. SHOW ALL OF YOUR WORK.


To ensure you are matching up facts and rules (and to increase your efficiency), I suggest the following template for your analysis/ application/micro-format: the "Here . . . because" blueprint of essay writing. When it's time for the analysis (after you have identified the issue and given the applicable rule) the first word you should write is "HERE." (Of course, you could write, "in the case at bar" or something similar, but "here" takes up less time and energy, while still signaling to the grader that you are moving into your analysis.)


The rest of micro-format goes like this: "Here (element/part of the rule) is/isn't met because of Fact Y. Also, part #2 of the rule is/isn't met because of Fact Y. Furthermore, part 3 of the rule is/isn't met because of Fact Z. Thus, the rule is/is not satisfied."


This format ensures you are tying facts to rules. Note that after the first "here" you will probably want to write "also" or "furthermore" for the following sentences. If a subsequent part of the rule is not supported by the facts, you would likely want to write "however" or "conversely."


Examples 4-3 and 4-4 illustrate this format for an evidence/hearsay/dying declaration analysis. The "rule" for this hearsay exception states that such a statement is admissible if the speaker (or "declarant") believed his death was imminent and the statement concerned the cause of what he believed to be his impending death.

Example 4-3

Here, the declarant believed his death was imminent because he said, "I'm not going to make it." Also, the statement concerned the cause of his death because he said, "Tom's the one who did this to me." Thus, the statement will be admissible as a dying declaration hearsay exception.

Example 4-4

Here, the declarant believed his death was imminent because he said, "I'm not going to make it." However, the statement did not concern the cause of his death because his statement, "Tom has always hated me" didn't deal with being stabbed. Thus, the statement will not be admissible as a dying declaration hearsay exception.


Note in Examples 4-3 and 4-4 how each part of the rule is proven or negated by a specific fact. The facts are integrated — not merely recited. The word "because" is an analysis word (a "causal connector") that should appear throughout each answer. It's also a good idea to quote specific statements whenever possible (especially when a statement is critical to the analysis).


As a general rule of thumb, break the rule into its separate parts. If there are two parts of the rule, there needs to be (at least) two sentences of application, and then a conclusion sentence. The format literally forces you to apply facts to parts of the rule, rather than recite facts and go through the analysis in your head. Here again is a skeletal template without reference to a specific situation. (Assume there would be three parts to the rule.)


Here (element/rule part 1) is met because (fact A). Also, (element/rule part 2) is met because (fact B). Finally, (element/rule part 3) is met because (fact C). Thus, (the rule is satisfied).


Given our new format, how would we re-write our criminal essay dealing with Sam, Mr. Johnson, and the issues of burglary and robbery? At this point, if you really want to get the most out of this book, take a few minutes and try to write out an answer for both issues. Remember — practice is the key to doing well, and there is never any time better than the present moment. Refer back to page 36 for the applicable rules of law.


Before we look at a model answer, I'd like to throw out this disclaimer: there are a number of ways that you can write out an answer to our issues and get the full point value. The format I am suggesting is one that forces you to apply/analyze, and it should increase your overall efficiency. Thus, it works well, but other "blueprints" could work, too. Okay . . . let's look at these answers, starting with burglary. I have given the "old" answer and the "new" together for a basis of comparison.

Example 4-5

The "Old" Burglary Answer

The first issue is, did the Defendant commit burglary?


Burglary is defined as "breaking and entering into a dwelling of another with intent to commit a felony therein." Based on the facts given to us, Sam needed a big "score" so he kicked down the door of the Johnson house, walked inside and stole the $10,000 painting. As such, Sam is guilty of the crime of burglary.

The "New" Burglary Answer

Burglary


Burglary is defined as "breaking and entering of a dwelling of another with intent to commit a theft or felony therein." Here, Sam committed breaking and entering because he kicked down the door and entered the house. Also, it was a dwelling of another because Mr. Johnson lived there. Furthermore, Sam had the requisite intent to commit theft because he had been "casing the place" for weeks and was going to "sell" the painting to his art collector cousin. Finally, he committed theft because he took Mr. Johnson's $10,000 painting from inside the house. Thus, Sam is guilty of burglary.


The first difference you will notice — you do not have to write out, "The issue is whether D is guilty of burglary" or whatever crime you are discussing. It's sufficient just to give the issue its own heading, as I've done here. Every little bit of time you save might come into play on the last essay.


Of course, after noting the issue you are discussing, the applicable rule needs to be the first thing you write down. And in our example, it is. There are no wasted words to introduce it — it just states the applicable rule with specificity.


Utilizing the "here . . . because" model you see what we get in our "new" answer. Note how each part of the rule is matched up with a specific fact or facts that prove to the grader exactly how and why each part of the rule is met. You can see how this micro-format forces you to address each part of the rule — which is exactly what you have to do if you want to do well on the essay portion of the bar exam. Also note how the question provides all of the facts you need to match up to all parts of the rule. Now let's take a look at the two "robbery" answers — the "old" one and the "new" one.

Example 4-6

The "Old" Robbery Answer

The second issue is, did the Defendant commit robbery?


Robbery is defined as the "taking of property from the person of another by force or intimidation with intent to deprive him of it permanently." In the case at bar, after Sam left the house, he saw Mr. Johnson in front of him and yelled, "give me your wallet or I'll bash your head in." He then kicked Mr. Johnson in the stomach, pushed him to the ground, seized his wallet, and ran off with it. Thus, Sam has satisfied all of the elements of robbery and will be guilty of robbery.

The "New" Robbery Answer

Robbery


Robbery is the taking of property from the person of another by force or intimidation with intent to deprive him of it permanently. Here, Sam took property from the person of Mr. Johnson because Sam rifled through the victim's pockets and took his wallet. Also, he did so by force because he kicked the victim in the stomach and pushed him to the ground. Finally, he did so with intent to permanently deprive the victim of his wallet, as evidenced by him saying, "I need meal money." Thus, Sam satisfies all of the elements of robbery and will be guilty of robbery.


Note again how the "old" answer does indeed list the relevant facts. The facts, however, are merely listed and not integrated into an analysis. Here's a rule of thumb: never list a fact unless it is within a sentence that proves or negates part of the rule.


Also note in the "new" answer I switched up the "because" with "as evidenced by" in the fourth sentence. As you get more comfortable with the format, you might substitute different words for a better read, but "because" will work perfectly well as your "analysis connector" most every time.


Just to make sure you feel comfortable with this format, here's another example of a "fact application" from a criminal procedure question (a Miranda issue). The facts are from the February 2004 Bar Exam (Question #2). As a refresher, Miranda rights are required whenever a person is in "custodial interrogation."

Example 4-7

In the facts at bar, the Officer put Abe in handcuffs and then threw him into the back seat of the squad car. Also, the Officer rigorously questioned Abe about his involvement in an illegal drug ring in the area. As such, Abe was likely in custodial interrogation and should have been read his Miranda rights.

Example 4-8

Here, Abe was likely in "custody" because the Officer put him in handcuffs and threw him into the backseat of the squad car. Also, the Officer interrogated Abe because he "rigorously questioned" him about his "involvement in an illegal drug ring" in the area. Thus, custodial interrogation took place and Abe should have been read his Miranda rights.


The two examples are further illustrations of a poorly written application and a well-written application. Again, the first example merely lists facts and draws a conclusion without "showing all of the work." The second example (Example 4-8) ties specific facts to elements of the rule, and it's clearly better.


Below is another example from torts. Assume the "rule" for defamation is as follows: defamatory language of or concerning the Plaintiff, publication to a third person, and damage to the Plaintiff's reputation.

Example 4-9

Defamation


Defamation is actionable when there is defamatory language that is of or concerning the Plaintiff, publication to a third party, and damage to the Plaintiff's reputation.


Here Defendant used defamatory language that concerned Plaintiff because he called the Plaintiff a "criminal and an adulterer." Also, the information was published to a third party because Defendant made the comment at an office meeting with ten people present. Finally, the statement caused damage to the Plaintiff's reputation because he was shunned by many staff members and later fired.


At this point, some of you might be thinking — this is far too simplistic for a bar exam analysis. Au contraire, mon frère. Simple is profound. You want to keep it simple because you are going to be in a serious time crunch. Moreover, you want to keep it simple because that usually makes for a better read — one that will make your grader happy. The graders have their grading rubric of rules and points of analyses that they are looking for, and the easier you make it for them to read, the better your score is going to be.


Finally, you have a very challenging task ahead of you. You have a LOT of law to learn in a relatively short amount of time. You want to go into the exam with a specific plan as to how you are going to write your essays. With practice, your format or "template" should be second-nature to you. It doesn't have to be the format I am suggesting, but it needs to be a format where you are integrating fact and law in your writing.


Admittedly, this format works better for some subjects than others. But regardless of the subject, you still have different parts of rules — and you need to analyze each part of the rule by applying specific facts from the fact pattern.

�. The portions of the Arizona essay questions in this book are reprinted under licensing agreement with and permission of the Arizona Supreme Court, Administrative Office of the Courts. No part of any question may be reproduced or transmitted in any form unless expressly permitted in writing by the Arizona Supreme Court. The author greatly thanks the Court for the licensing agreement and permission to reprint selected essay passages.


	





