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Chapter 11 Free Speech in a Democratic Society

C. The Regulation of Speech

Mahanoy v. B.L.
594 U.S. (2021)

After failing to make the varsity cheerleading team and not getting the position she wanted
on a private softball team, B.L., a student at Mahanoy Area High School, made several
disgruntled Snapchat posts. She was with a friend at a local convenience store on the
weekend when she posted one that said, “Fuck school fuck softball fuck cheer fuck
everything.” It included a picture of B.L. and her friend with their middle fingers raised. A
second post suggested that the decision making about the cheerleading team had been
unfair. One of her Snapchat “friends” shared the posts with others, including one of the
cheerleading coaches. After the coach consulted with the principal, B.L. was suspended
from the junior varsity cheer squad for the year for violation of team and school rules.
She and her parents filed a lawsuit in federal court arguing that the suspension violated
her First Amendment right to free speech. Relying on the Tinker test, the district court
found that her speech had not caused a “substantial disruption” at the school and ordered
that her disciplinary record be expunged. The 3d Circuit affirmed but added that Tinker
had no application to speech that happens outside of the school. The school district
appealed to the Supreme Court, asking it to rule that speech that happens outside of
school that would “materially and substantially disrupt the work and discipline of the
school” can be punished.

JUSTICE BREYER delivered the opinion of the Court.

.. We must decide whether the Court of Appeals for the Third Circuit correctly held that
the school’s decision violated the First Amendment. Although we do not agree with the
reasoning of the Third Circuit panel’s majority, we do agree with its conclusion that the
school’s disciplinary action violated the First Amendment.

Il
We have made clear that students do not “shed their constitutional rights to freedom of
speech or expression,” even “at the school house gate.” Tinker, 393 U. S., at 506; . .
.But we have also made clear that courts must apply the First Amendment “in light of
the special characteristics of the school environment.” Hazelwood School Dist. v.
Kuhlmeier, 484 U.S. 260, 266 (1988). One such characteristic, which we have
stressed, is the fact that schools at times stand in loco parentis, i.e., in the place of
parents. See Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 684 (1986).
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This Court has previously outlined three specific categories of student speech that
schools may regulate in certain circumstances: (1) “indecent,” “lewd,” or “vulgar” speech
uttered during a school assembly on school grounds, see id., at 685; (2) speech, uttered
during a class trip, that promotes “illegal drug use,” see Morse v. Frederick, 551 U.S.
393, 409 (2007); and (3) speech that others may reasonably perceive as “bear[ing] the
imprimatur of the school,” such as that appearing in a school-sponsored newspaper,
see Kuhlmeier, 484 U. S., at 271.

Finally, in Tinker, we said schools have a special interest in regulating speech that
“materially disrupts classwork or involves substantial disorder or invasion of the rights of
others.” 393 U. S., at 513. These special characteristics call for special leeway when
schools regulate speech that occurs under its supervision.

Unlike the Third Circuit, we do not believe the special characteristics that give schools
additional license to regulate student speech always disappear when a school regulates
speech that takes place off campus. The school’s regulatory interests remain significant
in some off-campus circumstances. The parties’ briefs, and those of amici, list several
types of off-campus behavior that may call for school regulation. These include serious
or severe bullying or harassment targeting particular individuals; threats aimed at
teachers or other students; the failure to follow rules concerning lessons, the writing of
papers, the use of computers, or participation in other online school activities; and
breaches of school security devices, including material maintained within school
computers.

Even B. L. herself and the amici supporting her would redefine the Third Circuit’s off-
campus/on-campus distinction, treating as on campus: all times when the school is
responsible for the student; the school’s immediate surroundings; travel en route to and
from the school; all speech taking place over school laptops or on a school’s website;
speech taking place during remote learning; activities taken for school credit; and
communications to school e-mail accounts or phones. Brief for Respondents 36-37.
And it may be that speech related to extracurricular activities, such as team sports,
would also receive special treatment under B. L.’s proposed rule. See Tr. of Oral Arg.
71, 85.

We are uncertain as to the length or content of any such list of appropriate exceptions
or carveouts to the Third Circuit majority’s rule. That rule, basically, if not entirely, would
deny the off-campus applicability of Tinker’s highly general statement about the nature
of a school’s special interests. Particularly given the advent of computer-based learning,
we hesitate to determine precisely which of many school-related off-campus activities
belong on such a list. Neither do we now know how such a list might vary, depending
upon a student’s age, the nature of the school’s off-campus activity, or the impact upon
the school itself. Thus, we do not now set forth a broad, highly general First Amendment
rule stating just what counts as “off campus” speech and whether or how ordinary First
Amendment standards must give way off campus to a school’s special need to prevent,
e.g., substantial disruption of learning-related activities or the protection of those who
make up a school community.
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We can, however, mention three features of off-campus speech that often, even if not
always, distinguish schools’ efforts to regulate that speech from their efforts to regulate
on-campus speech. Those features diminish the strength of the unique educational
characteristics that might call for special First Amendment leeway.

First, a school, in relation to off-campus speech, will rarely stand in loco parentis. The
doctrine of in loco parentis treats school administrators as standing in the place of
students’ parents under circumstances where the children’s actual parents cannot
protect, guide, and discipline them. Geographically speaking, off-campus speech will
normally fall within the zone of parental, rather than school-related, responsibility.

Second, from the student speaker’s perspective, regulations of off-campus speech,
when coupled with regulations of on-campus speech, include all the speech a student
utters during the full 24-hour day. That means courts must be more skeptical of a
school’s efforts to regulate off-campus speech, for doing so may mean the student
cannot engage in that kind of speech at all. When it comes to political or religious
speech that occurs outside school or a school program or activity, the school will have a
heavy burden to justify intervention.

Third, the school itself has an interest in protecting a student’s unpopular expression,
especially when the expression takes place off campus. America’s public schools are
the nurseries of democracy. Our representative democracy only works if we protect the
“‘marketplace of ideas.” This free exchange facilitates an informed public opinion, which,
when transmitted to lawmakers, helps produce laws that reflect the People’s will. That
protection must include the protection of unpopular ideas, for popular ideas have less
need for protection. Thus, schools have a strong interest in ensuring that future
generations understand the workings in practice of the well-known aphorism, “I
disapprove of what you say, but | will defend to the death your right to say it.”. . .

Given the many different kinds of off-campus speech, the different potential school-
related and circumstance-specific justifications, and the differing extent to which those
justifications may call for First Amendment leeway, we can, as a general matter, say
little more than this: Taken together, these three features of much off-campus speech
mean that the leeway the First Amendment grants to schools in light of their special
characteristics is diminished. We leave for future cases to decide where, when, and how
these features mean the speaker’s off-campus location will make the critical difference.
This case can, however, provide one example.

1]
Consider B. L.’s speech. Putting aside the vulgar language, the listener would hear
criticism, of the team, the team’s coaches, and the school—in a word or two, criticism of
the rules of a community of which B. L. forms a part. This criticism did not involve
features that would place it outside the First Amendment’s ordinary protection. B. L.’s
posts, while crude, did not amount to fighting words. . . And while B. L. used vulgarity,
her speech was not obscene as this Court has understood that term. . .To the contrary,



Copyright © 2024 Carolina Academic Press, LLC. All rights reserved.

B. L. uttered the kind of pure speech to which, were she an adult, the First Amendment
would provide strong protection. . .

Consider too when, where, and how B. L. spoke. Her posts appeared outside of school
hours from a location outside the school. She did not identify the school in her posts or
target any member of the school community with vulgar or abusive language. B. L. also
transmitted her speech through a personal cellphone, to an audience consisting of her
private circle of Snapchat friends. These features of her speech, while risking
transmission to the school itself, nonetheless . . . diminish the school’s interest in
punishing B. L.’s utterance.

But what about the school’s interest, here primarily an interest in prohibiting students
from using vulgar language to criticize a school team or its coaches—at least when that
criticism might well be transmitted to other students, team members, coaches, and
faculty? We can break that general interest into three parts.

First, we consider the school’s interest in teaching good manners and consequently in
punishing the use of vulgar language aimed at part of the school community. . . The
strength of this anti-vulgarity interest is weakened considerably by the fact that B. L.
spoke outside the school on her own time. . .B. L. spoke under circumstances where the
school did not stand in loco parentis. And there is no reason to believe B. L.’s parents
had delegated to school officials their own control of B. L.’s behavior at the Cocoa Hut.
Moreover, the vulgarity in B. L.’s posts encompassed a message, an expression of B.
L.’s irritation with, and criticism of, the school and cheerleading communities. Further,
the school has presented no evidence of any general effort to prevent students from
using vulgarity outside the classroom. Together, these facts convince us that the
school’s interest in teaching good manners is not sufficient, in this case, to overcome
B. L.’s interest in free expression.

Second, the school argues that it was trying to prevent disruption, if not within the
classroom, then within the bounds of a school-sponsored extracurricular activity. But we
can find no evidence in the record of the sort of “substantial disruption” of a school
activity or a threatened harm to the rights of others that might justify the school’s action.
Tinker, 393 U. S., at 514. Rather, the record shows that discussion of the matter took, at
most, 5 to 10 minutes of an Algebra class “for just a couple of days” and that some
members of the cheerleading team were “upset” about the content of B. L.’s Snapchats.
But when one of B. L.’s coaches was asked directly if she had “any reason to think that
this particular incident would disrupt class or school activities other than the fact that
kids kept asking . . . about it,” she responded simply, “No.” As we said in Tinker, “for the
State in the person of school officials to justify prohibition of a particular expression of
opinion, it must be able to show that its action was caused by something more than a
mere desire to avoid the discomfort and unpleasantness that always accompany an
unpopular viewpoint.” 393 U. S., at 509. The alleged disturbance here does not meet
Tinker’s demanding standard.
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Third, the school presented some evidence that expresses (at least indirectly) a concern
for team morale. One of the coaches testified that the school decided to suspend B. L.,
not because of any specific negative impact upon a particular member of the school
community, but “based on the fact that there was negativity put out there that could
impact students in the school.” . . . There is little else, however, that suggests any
serious decline in team morale—to the point where it could create a substantial
interference in, or disruption of, the school’s efforts to maintain team cohesion. As we
have previously said, simple “undifferentiated fear or apprehension . . . is not enough to
overcome the right to freedom of expression.” Tinker, 393 U. S., at 508.

It might be tempting to dismiss B. L.’'s words as unworthy of the robust First Amendment
protections discussed herein. But sometimes it is necessary to protect the superfluous
in order to preserve the necessary. . .

* * *

Although we do not agree with the reasoning of the Third Circuit’'s panel majority, for the
reasons expressed above, resembling those of the panel’s concurring opinion, we
nonetheless agree that the school violated B. L.’s First Amendment rights. The
judgment of the Third Circuit is therefore affirmed.

It is so ordered.

JUSTICE ALITO, with whom JUSTICE GORSUCH joins, concurring.

| join the opinion of the Court but write separately to explain my understanding of the
Court’s decision and the framework within which | think cases like this should be
analyzed. This is the first case in which we have considered the constitutionality of a
public school’s attempt to regulate true off-premises student speech, and therefore it is
important that our opinion not be misunderstood.

|
The Court holds—and | agree—that: the First Amendment permits public schools to
regulate some student speech that does not occur on school premises during the
regular school day; this authority is more limited than the authority that schools exercise
with respect to on-premises speech; courts should be “skeptical” about the
constitutionality of the regulation of off-premises speech; the doctrine of in loco parentis
“rarely” applies to off-premises speech; public school students, like all other Americans,
have the right to express “unpopular” ideas on public issues, even when those ideas are
expressed in language that some find “ * inappropriate ’ ” or “ * hurtful ’ ”; public schools
have the duty to teach students that freedom of speech, including unpopular speech, is
essential to our form of self-government; the Mahanoy Area High School violated B. L.’s
First Amendment rights when it punished her for the messages she posted on her own
time while away from school premises; and the judgment of the Third Circuit must
therefore be affirmed.

| also agree that it is not prudent for us to attempt at this time to “set forth a broad,
highly general First Amendment rule” governing all off-premises speech. Ante, at 6. But
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in order to understand what the Court has held, it is helpful to consider the framewaork
within which efforts to regulate off-premises speech should be analyzed.

Il
| start with this threshold question: Why does the First Amendment ever allow the free-
speech rights of public school students to be restricted to a greater extent than the
rights of other juveniles who do not attend a public school? As the Court recognized in
Tinker . . ., when a public school regulates student speech, it acts as an arm of the
State in which it is located. Suppose that B. L. had been enrolled in a private school and
did exactly what she did in this case—send out vulgar and derogatory messages that
focused on her school’s cheerleading squad. The Commonwealth of Pennsylvania
would have had no legal basis to punish her and almost certainly would not have even
tried. So why should her status as a public school student give the Commonwealth any
greater authority to punish her speech?

Our cases involving the regulation of student speech have not directly addressed this
guestion. All those cases involved either in-school speech or speech that was
tantamount to in-school speech. See n. 1, supra. And in those cases, the Court
appeared to take it for granted that “the special characteristics of the school
environment” justified special rules. . .

Why the Court took this for granted is not hard to imagine. As a practical matter, it is
impossible to see how a school could function if administrators and teachers could not
regulate on-premises student speech, including by imposing content-based restrictions
in the classroom. In a math class, for example, the teacher can insist that students talk
about math, not some other subject. . . In addition, when a teacher asks a question, the
teacher must have the authority to insist that the student respond to that question and
not some other question, and a teacher must also have the authority to speak without
interruption and to demand that students refrain from interrupting one another. Practical
necessity likewise dictates that teachers and school administrators have related
authority with respect to other in-school activities like auditorium programs attended by
a large audience. . . Because no school could operate effectively if teachers and
administrators lacked the authority to regulate in-school speech in these ways, the
Court may have felt no need to specify the source of this authority or to explain how the
special rules applicable to in-school student speech fit into our broader framework of
free-speech case law. But when a public school regulates what students say or write
when they are not on school grounds and are not participating in a school program, the
school has the obligation to answer the question with which | began: Why should
enrollment in a public school result in the diminution of a student’s free-speech rights?

The only plausible answer that comes readily to mind is consent, either express or
implied. The theory must be that by enrolling a child in a public school, parents consent
on behalf of the child to the relinquishment of some of the child’s free-speech rights.

This understanding is consistent with the conditions to which an adult would implicitly
consent by enrolling in an adult education class run by a unit of state or local
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government. If an adult signs up for, say, a French class, the adult may be required to
speak French, to answer the teacher’s questions, and to comply with other rules that
are imposed for the sake of orderly instruction.

[Alito discusses the evolution of the common law doctrine of in loco parentis, which
developed at a time when almost all education was private and a parent contracted with
a tutor or a boarding school to teach their children. ]

Today, of course, the educational picture is quite different. The education of children
within a specified age range is compulsory, and States specify the minimum number of
hours per day and the minimum number of days per year that a student must attend
classes, as well as many aspects of the school curriculum. Parents are not required to
enroll their children in a public school. They can select a private school if a suitable one
is available and they can afford the tuition, and they may also be able to educate their
children at home if they have the time and ability and can meet the standards that their
State imposes. But by choice or necessity, nearly 90% of the students in this country
attend public schools, and parents and public schools do not enter into a contractual
relationship.

If in loco parentis is transplanted from Blackstone’s England to the 21st century United
States, what it amounts to is simply a doctrine of inferred parental consent to a public
school’s exercise of a degree of authority that is commensurate with the task that the
parents ask the school to perform. Because public school students attend school for
only part of the day and continue to live at home, the degree of authority conferred is
obviously less than that delegated to the head of a late-18th century boarding school,
but because public school students are taught outside the home, the authority conferred
may be greater in at least some respects than that enjoyed by a tutor of Blackstone’s
time.

So how much authority to regulate speech do parents implicitly delegate when they
enroll a child at a public school? The answer must be that parents are treated as having
relinquished the measure of authority that the schools must be able to exercise in order
to carry out their state- mandated educational mission, as well as the authority to
perform any other functions to which parents expressly or implicitly agree—for example,
by giving permission for a child to participate in an extracurricular activity or to go on a
school trip.

JUSTICE THOMAS, dissenting.

B. L., a high school student, sent a profanity-laced message to hundreds of people,
including classmates and teammates. The message included a picture of B. L. raising
her middle finger and captioned “F*** school” and “f*** cheer.” This message was
juxtaposed with another, which explained that B. L. was frustrated that she failed to
make the varsity cheerleading squad. The cheerleading coach responded by
disciplining B. L.

10
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The Court overrides that decision—without even mentioning the 150 years of history
supporting the coach. Using broad brushstrokes, the majority outlines the scope of
school authority. When students are on campus, the majority says, schools have
authority in loco parentis—that is, as substitutes of parents—to discipline speech and
conduct. Off campus, the authority of schools is somewhat less. At that level of
generality, | agree. But the majority omits important detail. What authority does a school
have when it operates in loco parentis? How much less authority do schools have over
off-campus speech and conduct? And how does a court decide if speech is on or off
campus?

Disregarding these important issues, the majority simply posits three vague
considerations and reaches an outcome. A more searching review reveals that schools
historically could discipline students in circumstances like those presented here.
Because the majority does not attempt to explain why we should not apply this historical
rule and does not attempt to tether its approach to anything stable, | respectfully
dissent.

A
While the majority entirely ignores the relevant history, | would begin the assessment of
the scope of free-speech rights incorporated against the States by looking to “what
‘ordinary citizens’ at the time of [the Fourteenth Amendment’s ratification would have
understood” the right to encompass. [Thomas argues that that history demonstrates that
“public schools retained substantial authority to discipline students” and discusses
examples of cases from the 19" and early 20" Centuries.]

303 Creative LLC v. Elenis
600 U.S. 570 (2023)

303 Creative is a graphic design business owned by Lori Smith. Smith wanted to expand
her business to create wedding websites for engaged couples, but due to her religious
belief that marriage should be between one man and one woman, she did not want to
offer her services to same sex couples. She feared that if she made it clear in her
advertising that she would not work with same sex couples seeking the wedding website
assistance, she would run afoul of the Colorado Anti-discrimination Act (CADA). The act
prohibited public accommodations (which it defined as most public facing businesses)
from discriminating in provision of goods and services based on race, creed, disability,
and sexual orientation and provided for penalties for violators of the law. She was willing
to provide other graphic design services to LGBTQ individuals, but not the wedding

11
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website service. She sought a federal district court injunction against the state enforcing
the CADA in her case, arguing that she was protected by the First Amendment guarantee
of free speech. She lost in the district court and the 10" Circuit affirmed that decision. It
found that while the wedding website construction was pure speech under the First
Amendment, Colorado had a compelling interest in preventing discrimination in public
accommodations that justified its application of the CADA to her business.

JUSTICE GORSUCH delivered the opinion of the Court.

Like many States, Colorado has a law forbidding businesses from engaging in
discrimination when they sell goods and services to the public. Laws along these lines
have done much to secure the civil rights of all Americans. But in this particular case
Colorado does not just seek to ensure the sale of goods or services on equal terms. It
seeks to use its law to compel an individual to create speech she does not believe. The
question we face is whether that course violates the Free Speech Clause of the First
Amendment.

To facilitate the district court's resolution of the merits of her case, Ms. Smith and the
State stipulated to a number of facts:

» Ms. Smith is “willing to work with all people regardless of classifications such as race,
creed, sexual orientation, and gender,” and she “will gladly create custom graphics and
websites” for clients of any sexual orientation.

» She will not produce content that “contradicts biblical truth” regardless of who orders it.

* Her belief that marriage is a union between one man and one woman is a sincerely
held religious conviction.

» All of the graphic and website design services. Smith provides are “expressive.”

» The websites and graphics Ms. Smith designs are” original, customized” creations that
“contribut[e] to the overall messages” her business conveys “through the websites” it
creates.

+ Just like the other services she provides, the wedding websites Ms. Smith plans to
create “will be expressive in nature.”

12
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* Those wedding websites will be “customized and tailored” through close collaboration
with individual couples, and they will “express Ms. Smith's and 303 Creative's message
celebrating and promoting” her view of marriage.

* Viewers of Ms. Smith's websites “will know that the websites are [Ms. Smith's and 303
Creative's] original artwork.”

* To the extent Ms. Smith may not be able to provide certain services to a potential
customer, “[tlhere are numerous companies in the State of Colorado and across the
nation that offer custom website design services.”

The framers designed the Free Speech Clause of the First Amendment to protect the
“freedom to think as you will and to speak as you think.” Boy Scouts of America v. Dale,
530 U. S. 640, 660-661 (2000) . . . They did so because they saw the freedom of
speech “both as an end and as a means.” Whitney v. California, 274 U. S. 357, 375
(1927) (Brandeis, J., concurring); see also 12 The Papers of James Madison 193-194
(C. Hobson & R. Rutland eds.1979). An end because the freedom to think and speak is
among our inalienable human rights. See, e. g., 4 Annals of Cong. 934 (1794) (Rep.
Madison). A means because the freedom of thought and speech is “indispensable to the
discovery and spread of political truth.” Whitney, 274 U. S., at 375 (Brandeis, J.,
concurring). By allowing all views to flourish, the framers understood, we may test and
improve our own thinking both as individuals and as a Nation. For all these reasons, “[i]f
there is any fixed star in our constitutional constellation,” West Virginia Bd. of Ed. v.
Barnette, 319 U. S. 624, 642 (1943), it is the principle that the government may not
interfere with “an uninhibited marketplace of ideas,” McCullen v. Coakley, 573 U. S. 464,
476 (2014) ...

From time to time, governments in this country have sought to test these foundational
principles. In Barnette, for example, the Court faced an effort by the State of West
Virginia to force schoolchildren to salute the Nation's flag and recite the Pledge of
Allegiance. If the students refused, the State threatened to expel them and fine or jail
their parents. Some families objected on the ground that the State sought to compel
their children to express views at odds with their faith as Jehovah's Witnesses. When
the dispute arrived here, this Court offered a firm response. In seeking to compel
students to salute the flag and recite a pledge, the Court held, state authorities had
“transcend[ed] constitutional limitations on their powers.” 319 U. S., at 642. Their
dictates “invade[d] the sphere of intellect and spirit which it is the purpose of the First
Amendment . . . to reserve from all official control.” Ibid.

13
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A similar story unfolded in Hurley v. Irish-American Gay, Lesbian and Bisexual Group of
Boston, Inc., 515 U. S. 557 (1995). There, veterans organizing a St. Patrick's Day
parade in Boston refused to include a group of gay, lesbian, and bisexual individuals in
their event. The group argued that Massachusetts's public accommodations statute
entitled it to participate in the parade as a matter of law. Id., at 560-561. Lower courts
agreed. Id., at 561-566. But this Court reversed. Id., at 581. Whatever state law may
demand, this Court explained, the parade was constitutionally protected speech and
requiring the veterans to include voices they wished to exclude would impermissibly
require them to “alter the expressive content of their parade.” Id., at 572-573. The
veterans' choice of what to say (and not say) might have been unpopular, but they had a
First Amendment right to present their message undiluted by views they did not share.

Then there is Boy Scouts of America v. Dale. In that case, the Boy Scouts excluded
James Dale, an assistant scoutmaster, from membership after learning he was gay. Mr.
Dale argued that New Jersey's public accommodations law required the Scouts to
reinstate him. 530 U. S., at 644-645. The New Jersey Supreme Court sided with Mr.
Dale, id., at 646—647, but again this Court reversed, id., at 661. The decision to exclude
Mr. Dale may not have implicated pure speech, but this Court held that the Boy Scouts
“is an expressive association” entitled to First Amendment protection. Id., at 656. And,
the Court found, forcing the Scouts to include Mr. Dale would “interfere with [its] choice
not to propound a point of view contrary to its beliefs.” Id., at 654.

As these cases illustrate, the First Amendment protects an individual's right to speak his
mind regardless of whether the government considers his speech sensible and well
intentioned or deeply “misguided,” Hurley, 515 U. S., at 574, and likely to cause
“anguish” or “incalculable grief,” Snyder v. Phelps, 562 U. S. 443, 456 (2011). Equally,
the First Amendment protects acts of expressive association. See, e. g.,Dale, 530 U. S.,
at 647-656; Hurley, 515 U. S., at 568-570, 579.

Generally, too, the government may not compel a person topeak its own preferred
messages. See Tinker v. Des Moines Independent Community School Dist., 393 U. S.
503,505-506 (1969); see also, e. g., Miami Herald Publishing Co. v. Tornillo, 418 U. S.
241, 256 (1974); Wooley v. Maynard, 430 U. S. 705, 714 (1977); National Institute of
Family and Life Advocates v. Becerra, 585 U. S. —, — (2018) (NIFLA).

Nor does it matter whether the government seeks to compel a person to speak its
message when he would prefer to remain silent or to force an individual to include other
ideas with his own speech that he would prefer not to include. See Hurley, 515 U. S., at
568-570, 576; see also Rumsfeld v. Forum for Academic & Institutional Rights, Inc., 547
U. S. 47, 63-64 (2006) (FAIR) (discussing cases). All that offends the First Amendment
just the same.

0l
14
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[The Court agrees with the Tenth Circuit’s conclusion that Smith is engaged in pure
speech and creative expression that is generally protected by the First Amendment and
that the state must show a compelling interest in order to prevail.]

We part ways with the Tenth Circuit only when it comes to the legal conclusions that
follow. While that court thought Colorado could compel speech from Ms. Smith
consistent with the Constitution, our First Amendment precedents laid out above teach
otherwise. In Hurley, the Court found that Massachusetts impermissibly compelled
speech in violation of the First Amendment when it sought to force parade organizers to
accept participants who would “affec[t] the[ir] message.” 515 U. S., at 572. In Dale, the
Court held that New Jersey intruded on the Boy Scouts' First Amendment rights when it
tried to require the group to “propound a point of view contrary to its beliefs” by directing
its membership choices. 530 U. S., at 654. And in Barnette, this Court found
impermissible coercion when West Virginia required schoolchildren to recite a pledge
that contravened their convictions on threat of punishment or expulsion. 319 U. S., at
626—629. Here, Colorado seeks to put Ms. Smith to a similar choice: If she wishes to
speak, she must either speak as the State demands or face sanctions for expressing
her own beliefs, sanctions that may include compulsory participation in “remedial . . .
training,” filing periodic compliance reports as officials deem necessary, and paying
monetary fines. App.120; supra, at 580-582. Under our precedents, that “is enough,”
more than enough, to represent an impermissible abridgment of the First Amendment's
right to speak freely. Hurley, 515 U. S., at 574.

Consider what a contrary approach would mean. Under Colorado's logic, the
government may compel anyone who speaks for pay on a given topic to accept all
commissions on that same topic—no matter the underlying message—if the topic
somehow implicates a customer's statutorily protected trait. 6 F. 4th, at 1198
(Tymkovich, C. J., dissenting). Taken seriously, that principle would allow the
government to force all manner of artists, speechwriters, and others whose services
involve speech to speak what they do not believe on pain of penalty. The government
could require “an unwilling Muslim movie director to make a film with a Zionist
message,” or “an atheist muralist to accept a commission celebrating Evangelical zeal,”
so long as they would make films or murals for other members of the public with
different messages. Id., at 1199. Equally, the government could force a male website
designer married to another man to design websites for an organization that advocates
against same-sex marriage. See Brief for Petitioners 26-27.

Countless other creative professionals, too, could be forced to choose between
remaining silent, producing speech that violates their beliefs, or speaking their minds
and incurring sanctions for doing so. See, e. g., Brief for Creative Professionals et al. as
Amici Curiae 5-10; Brief for First Amendment Scholars as Amici Curiae 19-22. As our
precedents recognize, the First Amendment tolerates none of that.
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In saying this much, we do not question the vital role public accommodations laws play
in realizing the civil rights of all Americans. This Court has recognized that governments
in this country have a “compelling interest” in eliminating discrimination in places of
public accommodation. Roberts v. Uni ted States Jaycees, 468 U. S. 609, 628 (1984);
see also Hurley, 515 U. S., at 571-572. This Court has recognized, too, that public
accommodations laws “vindicate the deprivation of personal dignity that surely
accompanies denials of equal access to public establishments. “Heart of Atlanta Motel,
Inc. v. United States, 379 U. S. 241, 250 (1964) (internal quotation marks omitted); see
also,e. g., Katzenbach v. McClung, 379 U. S. 294 (1964); Newman v. Piggie Park
Enterprises, Inc., 390 U. S. 400 (1968) (per curiam).

Over time, governments in this country have expanded public accommodations laws in
notable ways too. Statutes like Colorado's grow from nondiscrimination rules the
common law sometimes imposed on common carriers and places of traditional public
accommodation like hotels and restaurants. Dale, 530 U. S., at 656—657. Often, these
enterprises exercised something like monopoly power or hosted or transported others or
their belongings much like bailees. See, €. g., Liverpool & Great Western Steam Co. v.
Phoenix Ins. Co., 129 U. S. 397, 437 (1889); Primrose v. Western Union Telegraph Co.,
154 U. S. 1, 14 (1894). Over time, some States, Colorado included, have expanded the
reach of these nondiscrimination rules to cover virtually every place of business
engaged in any sales to the public. Compare 1885 Colo. Sess. Laws pp. 132-133 (a
short list of entities originally bound by the State's public accommodations law) with
Colo. Rev. Stat. § 24-34-601(1) (currently defining a public accommodation to include
“any place of business engaged in any sales to the public”).

Importantly, States have also expanded their laws to prohibit more forms of
discrimination. Today, for example, approximately half the States have laws like
Colorado's that expressly prohibit discrimination on the basis of sexual orientation. And,
as we have recognized, this is entirely “unexceptional.” Masterpiece Cakeshop, 584 U.
S.,at—.

States may “protect gay persons, just as [they] can protect other classes of individuals,
in acquiring whatever products and services they choose on the same terms and
conditions as are offered to other members of the public. And there are no doubt
innumerable goods and services that no one could argue implicate the First
Amendment.” Ibid.; see also Hurley, 515 U. S., at 571-572; 6 F. 4th, at 1203
(Tymkovich, C. J., dissenting). Consistent with all of this, Ms. Smith herself recognizes
that Colorado and other States are generally free to apply their public accommodations
laws, including their provisions protecting gay persons, to a vast array of businesses.
Reply Brief 15; see Tr. of Oral Arg. 45—46.
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At the same time, this Court has also recognized that no public accommodations law is
immune from the demands of the Constitution. In particular, this Court has held, public
accommodations statutes can sweep too broadly when deployed to compel speech. In
Hurley, the Court commented favorably on Massachusetts's public accommodations
law, but made plain it could not be “applied to expressive activity” to compel speech.
515 U. S., at 571, 578. In Dale, the Court observed that New Jersey's public
accommodations law had many lawful applications but held that it could “not justify such
a severe intrusion on the Boy Scouts' rights to freedom of expressive association.” 530
U. S., at 659. And, once more, what was true in those cases must hold true here.

When a state public accommodations law and the Constitution collide, there can be no
qguestion which must prevail. U. S. Const., Art. VI, cl. 2.

Nor is it any answer, as the Tenth Circuit seemed to suppose, that Ms. Smith's services
are “unique.” 6 F. 4th, at1180. In some sense, of course, her voice is unique; so is
everyone's. But that hardly means a State may coopt an individual's voice for its own
purposes. In Hurley, the veterans had an “enviable” outlet for speech; after all, their
parade was a notable and singular event. 515 U. S., at 560,577-578. In Dale, the Boy
Scouts offered what some might consider a unique experience. 530 U. S., at 649-650.
But in both cases this Court held that the State could not use its public accommodations
statute to deny speakers the right “to choose the content of [their] own message][s].”
Hurley, 515 U. S, at 573; see Dale, 530 U. S., at 650-656. Were the rule otherwise, the
better the artist, the finer the writer, the more unique his talent, the more easily his voice
could be conscripted to disseminate the government's preferred messages. That would
not respect the First Amendment; more nearly, it would spell its demise.

v

Before us, Colorado appears to distance itself from the Tenth Circuit's reasoning. Now,
the State seems to acknowledge that the First Amendment does forbid it from coercing
Ms. Smith to create websites endorsing same-sex marriage or expressing any other
message with which she disagrees. See Brief for Respondents 12 (disclaiming any
interest in “interfer[ing] with [Ms. Smith's] choice to offer only websites of [her] own
design”); see also Brief for United States as Amicus Curiae 19 (conceding that
“constitutional concerns” would arise if Colorado “require[d] petitione[r] to design a
website” that she “would not create or convey for any client”). Instead, Colorado devotes
most of its efforts to advancing an alternative theory for affirmance.

The State's alternative theory runs this way. To comply with Colorado law, the State
says, all Ms. Smith must do is repurpose websites she will create to celebrate marriages
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she does endorse for marriages she does not. She sells a product to some, the State
reasons, so she must sell the same product to all. Brief for Respondents 15, 20. At
bottom, Colorado's theory rests on a belief that the Tenth Circuit erred at the outset
when it said this case implicates pure speech. Id., at 19. Instead, Colorado says, this
case involves only the sale of an ordinary commercial product and any burden on Ms.
Smith's speech is purely “incidental.” Id., at 18, 25-28; see Tr. of Oral Arg. 65, 97-98.
On the State's telling, then, speech more or less vanishes from the picture—and, with it,
any need for First Amendment scrutiny. In places, the dissent seems to advance the
same lineof argument. Post, at 630—-631 (opinion of Sotomayor, J.).

This alternative theory, however, is difficult to square with the parties' stipulations. As we
have seen, the State has stipulated that Ms. Smith does not seek to sell an ordinary
commercial good but intends to create “customized and tailored” speech for each
couple. App. to Pet. for Cert. 181a,187a. The State has stipulated that “[e]ach website
303 Creative designs and creates is an original, customized creation for each client.”

Id., at 181a. The State has stipulated, too, that Ms. Smith's wedding websites “will be
expressive in nature, using text, graphics, and in some cases videos to celebrate and
promote the couple's wedding and unique love story.” Id., at 187a. As the case comes to
us, then, Colorado seeks to compel just the sort of speech that it tacitly concedes lies
beyond the reach of its powers.

Of course, as the State emphasizes, Ms. Smith offers her speech for pay and does so
through 303 Creative LLC, a company in which she is “the sole member-owner.” Id., at
181a; see also post, at 635 (opinion of Sotomayor, J.) (emphasizing Ms. Smith's
“‘commercial”’ activity). But none of that makes a difference. Does anyone think a
speechwriter loses his First Amendment right to choose for whom he works if he
accepts money in return? Or that a visual artist who accepts commissions from the
public does the same? Many of the world's great works of literature and art were
created with an expectation of compensation. Nor, this Court has held, do speakers
shed their First Amendment protections by employing the corporate form to disseminate
their speech. This fact underlies our cases involving everything from movie producers to
book publishers to newspapers. See, e. g., Joseph Burstyn, Inc., 343 U. S., at 497-503;
Simon & Schuster, Inc. v. Members of N. Y. State Crime Victims Bd., 502 U. S. 105,
114-116 (1991); Grosjean v. American Press Co., 297 U. S. 233, 240-241, 249 (1936).

Colorado next urges us to focus on the reason Ms. Smith refuses to offer the speech it
seeks to compel. She refuses, the State insists, because she objects to the “protected
characteristics” of certain customers. Brief for Respondents 16; see also post, at 628—
629, 633 (opinion of Sotomayor, J.) (reciting the same argument). But once more, the
parties' stipulations speak differently. The parties agree that Ms. Smith “will gladly create
custom graphics and websites for gay, lesbian, or bisexual clients or for organizations
run by gay, lesbian, or bisexual persons so long as the custom graphics and websites”
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do not violate her beliefs. App. to Pet. For Cert. 184a. That is a condition, the parties
acknowledge, Ms. Smith applies to “all customers.” Ibid. Ms. Smith stresses, too, that
she has not and will not create expressions that defy any of her beliefs for any
customer, whether that involves encouraging violence, demeaning another person, or
promoting views inconsistent with her religious commitments. See Tr. of Oral Arg. 18—
20. Nor, in any event, do the First Amendment's protections belong only to speakers
whose motives the government finds worthy; its protections belong to all, including to
speakers whose motives others may find misinformed or offensive. See Federal
Election Comm'n v. Wisconsin Right to Life, Inc., 551 U. S. 449, 468—-469 (2007)
(opinion of Roberts, C. J.) (observing that “a speaker's motivation is entirely irrelevant”
(internal quotation marks omitted)); National Socialist Party of America v. Skokie, 432 U.
S. 43, 43-44 (1977) (per curiam) (upholding free-speech rights of participants in a Nazi
parade); Snyder, 562 U. S., at 456—457 (same for protestors of a soldier's funeral).

Failing all else, Colorado suggests that this Court's decision in FAIR supports
affirmance. See also post, at 626—-628 (opinion of Sotomayor, J.) (making the same
argument). In FAIR, a group of schools challenged a law requiring them, as a condition
of accepting federal funds, to permit military recruiters space on campus on equal terms
with other potential employers. 547 U. S., at 51-52, 58. The only expressive activity
required of the law schools, the Court found, involved the posting of logistical notices
along these lines: “ "The U. S. Army recruiter will meet interested students in Room 123
at 11 a.m.'” Id., at 61-62. And, the Court reasoned, compelled speech of this sort was
“‘incidental” and a “far cry” from the speech at issue in our “leading First Amendment
precedents [that] have established the principle that freedom of speech prohibits the
government from telling people what they must say.” Ibid.; see also NIFLA, 585 U. S., at

It is a far cry from this case too. To be sure, our cases have held that the government
may sometimes “requirf[e] the dissemination of purely factual and uncontroversial
information,” particularly in the context of “commercial advertising.” Hurley, 515 U. S., at
573 (internal quotation marks omitted); see also NIFLA, 585 U. S., at —; Riley v.
National Federation of Blind of N. C., Inc., 487 U. S. 781, 795-796 (1988). But this case
involves nothing like that. Here, Colorado does not seek to impose an incidental burden
on speech. It seeks to force an individual to “utter what is not in [her] mind” about a
question of political and religious significance. Barnette, 319 U. S., at 634. And that,
FAIR reaffirmed, is something the First Amendment does not tolerate. No government,
FAIR recognized, may affect a “speaker's message” by “forc[ing]” her to “accommodate”
other views, 547 U. S., at 63; no government may “ “alter' ” the “ “expressive content'”
of her message, id., at 63—64 (alteration omitted); and no government may “interfer[e]
with” her “desired message,” id., at 64.

Vv
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[Justice Gorsuch responds to Justice Sotomayor’s dissent by arguing that she is
ignoring the facts that both sides stipulated to in the trial court. This is not about conduct
in the business environment, but about creative expression clearly covered by the First
Amendment and the long line of precedent saying government cannot coerce
individuals to engage in speech they disagree with.]

*

In this case, Colorado seeks to force an individual to speak in ways that align with its
views but defy her conscience about a matter of major significance. . . . But, as this
Court has long held, the opportunity to think for ourselves and to express those
thoughts freely is among our most cherished liberties and part of what keeps our
Republic strong. Of course, abiding the Constitution's commitment to the freedom of
speech means all of us will encounter ideas we consider “unattractive,” post, at 640
(opinion of Sotomayor, J.), “misguided, or even hurtful,” Hurley, 515 U. S., at 574. But
tolerance, not coercion, is our Nation's answer. The First Amendment envisions the
United States as a rich and complex place where all persons are free to think and speak
as they wish, not as the government demands. Because Colorado seeks to deny that
promise, the judgment is Reversed.

JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN and JUSTICE JACKSON join,
dissenting.

Five years ago, this Court recognized the “general rule”that religious and philosophical
objections to gay marriage “do not allow business owners and other actors in the
economy and in society to deny protected persons equal access to goods and services
under a neutral and generally applicable public accommodations law.” Masterpiece
Cakeshop, Ltd. v. Colorado Civil Rights Comm'n, 584 U. S. —, — (2018). The Court
also recognized the “serious stigma” that would result if “purveyors of goods and
services who object to gay marriages for moral and religious reasons” were “allowed to
put up signs saying ‘no goods or services will be sold if they will be used for gay
marriages.' ” Id., at —.

Today, the Court, for the first time in its history, grants a business open to the public a
constitutional right to refuse to serve members of a protected class. Specifically, the
Court holds that the First Amendment exempts a website-design company from a state
law that prohibits the company from denying wedding websites to same-sex couples if
the company chooses to sell those websites to the public. The Court also holds that the
company has a right to post a notice that says, “ "no [wedding websites] will be sold if
they will be used for gay marriages.'” Ibid.
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“What a difference five years makes.” Carson v. Makin,596 U. S. —, —— (2022)
(Sotomayor, J., dissenting). And not just at the Court. Around the country, there has
been a backlash to the movement for liberty and equality for gender and sexual
minorities. New forms of inclusion have been met with reactionary exclusion. This is
heartbreaking.

Sadly, it is also familiar. When the civil rights and women's rights movements sought
equality in public life, some public establishments refused. Some even claimed, based
on sincere religious beliefs, constitutional rights to discriminate. The brave Justices who
once sat on this Court decisively rejected those claims. Now the Court faces a similar
test. A business open to the public seeks to deny gay and lesbian customers the full and
equal enjoyment of its services based on the owner's religious belief that same-sex
marriages are “false.” The business argues, and a majority of the Court agrees, that
because the business offers services that are customized and expressive, the Free
Speech Clause of the First Amendment shields the business from a generally applicable
law that prohibits discrimination in the sale of publicly available goods and services.
That is wrong. Profoundly wrong. As | will explain, the law in question targets conduct,
not speech, for regulation, and the act of discrimination has never constituted protected
expression under the First Amendment. Our Constitution contains no right to refuse
service to a disfavored group. | dissent.

I
A

A “public accommodations law” is a law that guarantees to every person the full and
equal enjoyment of places of public accommodation without unjust discrimination. The
American people, through their elected representatives, have enacted such laws at all
levels of government: The federal Civil Rights Act of 1964 and the Americans with
Disabilities Act of 1990 prohibit discrimination by places of public accommodation on the
basis of race, color, religion, national origin, or disability. All but five States have
analogous laws that prohibit discrimination on the basis of these and other traits, such
as age, sex, sexual orientation, and gender identity.

[Justice Sotomayor outlines the provisions of the CADA and explains why governments
create public accommodations laws.]

[A] public accommodations law ensures equal dignity in the common market. Indeed,
that is the law's “fundamental object”: “to vindicate "the deprivation of personal dignity
that surely accompanies denials of equal access to public establishments.'” Heart of
Atlanta Motel, Inc. v. United States, 379 U. S. 241, 250 (1964) (quoting S. Rep. No. 872,
88th Cong., 2d Sess., 16 (1964)). This purpose does not depend on whether goods or

services are otherwise available. “ "Discrimination is not simply dollars and cents,
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hamburgers and movies; it is the humiliation, frustration, and embarrassment that a
person must surely feel when he is told that he is unacceptable as a member of the
public because of his [social identity]. It is equally the inability to explain to a child that
regardless of education, civility, courtesy, and morality he will be denied the right to
enjoy equal treatment."” 379 U. S., at 292 (Goldberg, J., concurring). When a young
Jewish girl and her parents come across a business with a sign out front that says, “ "No
dogs or Jewsallowed,' ” the fact that another business might serve her family does not
redress that “stigmatizing injury,” Roberts, 468 U. S., at 625. Or, put another way, “the
hardship Jackie Robinson suffered when on the road” with his baseball team “was not
an inability to find some hotel that would have him; it was the indignity of not being
allowed to stay in the same hotel as his white teammates.” J. Oleske, The Evolution of
Accommodation, 50 Harv. Civ. Rights-Civ. Lib. L. Rev. 99, 138 (2015).

Preventing the “unique evils” caused by “acts of invidious discrimination in the
distribution of publicly available goods, services, and other advantages” is a compelling
state interest “of the highest order.” Roberts, 468 U. S., at 624, 628; see Board of
Directors of Rotary Int'l v. Rotary Club of Duarte, 481 U. S. 537, 549 (1987). Moreover, a
law that prohibits only such acts by businesses open to the public is narrowly tailored to
achieve that compelling interest. The law “responds precisely to the substantive
problem which legitimately concerns the State”: the harm from status-based
discrimination in the public marketplace. Roberts, 468 U. S., at 629 (internal quotation
marks omitted). This last aspect of a public accommodations law deserves special
emphasis: The law regulates only businesses that choose to sell goods or services “to
the general public,” e. g., Va. Code Ann. § 2.2—-3904, or “to the public,” e. g., Mich.
Comp. Laws § 37.2301. Some public accommodations laws, such as the federal Civil
Rights Act, list establishments that qualify, but these establishments are ones open to
the public generally. See, e. g., 42 U. S. C. § 2000a(b) (hotels, restaurants, gas stations,
movie theaters, concert halls, sports arenas, stadiums). A public accommodations law
does not force anyone to start a business, or to hold out the business's goods or
services to the public at large. The law also does not compel any business to sell any
particular good or service.

But if a business chooses to profit from the public market, which is established and
maintained by the state, the state may require the business to abide by a legal norm of
non-discrimination. In particular, the state may ensure that groups historically marked
for second-class status are not denied goods or services on equal terms. The concept
of a public accommodation thus embodies a simple, but powerful, social contract: A
business that chooses to sell to the public assumes a duty to serve the public without
unjust discrimination. J. Singer, No Right To Exclude: Public Accommodations and
Private Property, 90 Nw. U. L. Rev. 1283, 1298 (1996) (Singer).
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B

The legal duty of a business open to the public to serve the public without unjust
discrimination is deeply rooted in our history. The true power of this principle, however,
lies in its capacity to evolve, as society comes to understand more forms of unjust
discrimination and, hence, to include more persons as full and equal members of “the
public.” [Sotomayor traces the historical development of public accommodation law from
the early common law through post-Civil War codification of such rules, to the modern
recognition of “unjust discrimination” based on gender, disability, and most recently,
sexual orientation. She notes that the laws have also expanded to include additional
kinds of goods and services. Throughout this expansion of coverage, businesses and
organizations sought to use First Amendment claims to be exempted from public
accommodation laws that prohibited race and sex discrimination, but the Supreme
Court rejected their claims.]

Battling discrimination is like “battling the Hydra. "Shelby County v. Holder, 570 U. S.
529, 560 (2013) (Ginsburg, J., dissenting). Whenever you defeat “one form of . .
.discrimination,” another “spr[ings] up in its place.” Ibid. Time and again, businesses and
other commercial entities have claimed constitutional rights to discriminate. And time
and again, this Court has courageously stood up to those claims—until today. Today, the
Court shrinks. A business claims that it would like to sell wedding websites to the
general public, yet deny those same websites to gay and lesbian couples. Under state
law, the business is free to include, or not to include, any lawful message it wants in its
wedding websites. The only thing the business may not do is deny whatever websites it
offers on the basis of sexual orientation. This Court, however, grants the business a
broad exemption from state law and allows the business to post a notice that says:
Wedding websites will be refused to gays and lesbians. The Court's decision, which
conflates denial of service and protected expression, is a grave error.

B

The First Amendment does not entitle petitioners to a special exemption from a state
law that simply requires them to serve all members of the public on equal terms. Such a
law does not directly regulate petitioners' speech at all, and petitioners may not escape
the law by claiming an expressive interest in discrimination. The First Amendment
likewise does not exempt petitioners from the law's prohibition on posting a notice that
they will deny goods or services based on sexual orientation.

1
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This Court has long held that “the First Amendment does not prevent restrictions
directed at commerce or conduct from imposing incidental burdens on speech.”

[Sotomayor distinguishes between cases like the St. Patrick’s Day parade group and
the Boy Scouts, relied upon by the majority, and all of the civil rights public
accommodation cases. The former involved private non-profit associations, while the
latter focused on for-profit businesses long required by public accommodation laws to
provide equal access. She contends that 303 Creative falls into the latter category and
must be controlled by that precedent. The purpose of public accommodation laws is not
to burden speech or impose a message but to insure equal access in the marketplace.
The burden on speech is incidental, not intentional, and a lower standard of review is
permitted in such cases.]

2
The same principle resolves this case. ... Crucially, the law “does not dictate the
content of speech at all, which is only ‘compelled' if, and to the extent,” the company
offers “such speech” to other customers. . . . Nor does it prohibit the company from

speaking the company's preferred message. The company could, for example, offer
only wedding websites with biblical quotations describing marriage as between one man
and one woman. Brief for Respondents 15. (Just as it could offer only t-shirts with such
quotations.) The company could also refuse to include the words “Love is Love” if it
would not provide those words to any customer. All the company has to do is offer its
services without regard to customers' protected characteristics. Any effect on the
company's speech is therefore “incidental” to the State's content-neutral regulation of
conduct. . ..

Once these features of the law are understood, it becomes clear that petitioners'
freedom of speech is not abridged in any meaningful sense, factual or legal. Petitioners
remain free to advocate the idea that same-sex marriage betrays God's laws.. . . Even if
Smith believes God is calling her to do so through her for-profit company, the company
need not hold out its goods or services to the public at large. Many filmmakers, visual
artists, and writers never do. (That is why the law does not require Steven Spielberg or
Banksy to make films or art for anyone who asks. . . . Finally, and most importantly,
even if the company offers its goods or services to the public, it remains free under state
law to decide what messages to include or not to include. To repeat (because it escapes
the majority): The company can put whatever “harmful” or “low value” speech it wants
on its websites. It can “tell people what they do not want to hear.” Ante, at 602. All the
company may not do is offer wedding websites to the public yet refuse those same
websites to gay and lesbian couples. See Runyon, 427 U. S., at 176 (distinguishing
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between schools' ability to express their bigoted view “that racial segregation is
desirable” and the schools' proscribable “practice of excluding racial minorities”).

Another example might help to illustrate the point. A professional photographer is
generally free to choose her subjects. She can make a living taking photos of flowers or
celebrities. The State does not regulate that choice. If the photographer opens a portrait
photography business to the public, however, the business may not deny to any person,
because of race, sex, national origin, or other protected characteristic, the full and equal
enjoyment of whatever services the business chooses to offer. That is so even though
portrait photography services are customized and expressive.

If the business offers school photos, it may not deny those services to multiracial
children because the owner does not want to create any speech indicating that
interracial couples are acceptable. If the business offers corporate headshots, it may not
deny those services to women because the owner believes a woman's place is in the
home. And if the business offers passport photos, it may not deny those services to
Mexican Americans because the owner opposes immigration from Mexico.

The same is true for sexual-orientation discrimination. If a photographer opens a photo
booth outside of city hall and offers to sell newlywed photos captioned with the words

“Just Married,” she may not refuse to sell that service to a newlywed gay or lesbian
couple, even if she believes the couple is not, in fact, just married because in her view
their marriage is “false.” Tr. of Oral Arg. 36, 40—41.

3

Because any burden on petitioners' speech is incidental to CADA's neutral regulation of
commercial conduct, the regulation is subject to the standard set forth in O'Brien. That
standard is easily satisfied here because the law's application “promotes a substantial
government interest that would be achieved less effectively absent the regulation.”

Today is a sad day in American constitutional law and in the lives of LGBT people. The
Supreme Court of the United States declares that a particular kind of business, though
open to the public, has a constitutional right to refuse to serve members of a protected
class. The Court does so for the first time in its history. By issuing this new license to
discriminate in a case brought by a company that seeks to deny same-sex couples the
full and equal enjoyment of its services, the immediate, symbolic effect of the decision is
to mark gays and lesbians for second-class status. In this way, the decision itself inflicts
a kind of stigmatic harm, on top of any harm caused by denials of service. The opinion
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of the Court is, quite literally, a notice that reads: “Some services may be denied to
same-sex couples.”

This case cannot be understood outside of the context in which it arises. In that context,
the outcome is even more distressing. The LGBT rights movement has made historic
strides, and | am proud of the role this Court recently played in that history. Today,
however, we are taking steps backward. A slew of anti-LGBT laws have been passed in
some parts of the country, raising the specter of a “bare . . . desire to harm a politically
unpopular group.” Romer, 517 U. S., at 634. This is especially unnerving when “for
centuries there have been powerful voices to condemn” this small minority. Lawrence v.
Texas, 539 U. S. 558, 571 (2003). In this pivotal moment, the Court had an opportunity
to reaffirm its commitment to equality on behalf of all members of society, including
LGBT people. It does not do so.

Although the consequences of today's decision might be most pressing for the LGBT
community, the decision's logic cannot be limited to discrimination on the basis of sexual
orientation or gender identity. The decision threatens to balkanize the market and to
allow the exclusion of other groups from many services. A website designer could
equally refuse to create a wedding website for an interracial couple, for example. How
quickly we forget that opposition to interracial marriage was often because “ "Almighty
God . . . did not intend for the races to mix.'” Loving v. Virginia, 388 U. S. 1, 3 (1967).
Yet the reason for discrimination need not even be religious, as this case arises under
the Free Speech Clause. A stationer could refuse to sell a birth announcement for a
disabled couple because she opposes their having a child. A large retail store could re-
serve its family portrait services for “traditional” families. And so on.

| fear that the symbolic damage of the Court's opinion is done. But that does not mean
that we are powerless in the face of the decision. The meaning of our Constitution is
found not in any law volume, but in the spirit of the people who live under it. Every
business owner in America has a choice whether to live out the values in the
Constitution.

Make no mistake: Invidious discrimination is not one of them.

The unattractive lesson of the maijority opinion is this: What's mine is mine, and what's
yours is yours. The lesson of the history of public accommodations laws is altogether
different. It is that in a free and democratic society, there can be no social castes. And
for that to be true, it must be true in the public market. For the “promise of freedom” is
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an empty one if the Government is “powerless to assure that a dollar in the hands of
[one person] will purchase the same thing as a dollar in the hands of a[nother].” Jones v.
Alfred H. Mayer Co., 392 U. S. 409, 443 (1968). Because the Court today retreats from
that promise, | dissent.

Chapter 13 Religious Freedom

E. Religious Instruction and Prayers

Kennedy v. Bremerton School District
597 U.S. (2022)

Joseph Kennedy, the football coach at Bremerton High School in the state of Washington,
was disciplined, and ultimately fired, by the school district for praying at the end of football
games. When he started this practice, he did it alone at the 50-yard line but after some
of his players asked if they could join him, he agreed. He also offered prayers in the locker
room before games, and after other people, including members of other teams and the
public, began to join the group in the post-game prayer he started to include motivational
speeches with explicit religious references. The school district asked him to stop the
behavior because it feared that this public practice of prayer at a school event could be
interpreted as its endorsement of religion, making it vulnerable to a lawsuit claiming an
Establishment Clause violation. Kennedy did stop the locker room prayers and
motivational speeches but refused to stop his personal prayer practice, claiming that it
was his right to practice his personal beliefs. He continued his personal prayers on the
50 yd line after games, and the school administration continued to tell him that his conduct
reflected on the school and that his prayers should take place in private. The conflict
garnered considerable local media coverage. At the end of the school year, he was given
a poor performance evaluation and he was not rehired. Kennedy sued in federal district
court, arguing that his firing violated the Free Speech and Free Exercise Clauses of the
First Amendment. The district court ruled for the school district, agreeing that because
the coach was a government employee, the school district's concerns about and
Establishment Clause violation were legitimate. The 9% Circuit agreed.

JUSTICE GORSUCH delivered the opinion of the Court.
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Joseph Kennedy lost his job as a high school football coach because he knelt at
midfield after games to offer a quiet prayer of thanks. Mr. Kennedy prayed during a
period when school employees were free to speak with a friend, call for a reservation at
a restaurant, check email, or attend to other personal matters. He offered his prayers
quietly while his students were otherwise occupied. Still, the Bremerton School District
disciplined him anyway. It did so because it thought anything less could lead a
reasonable observer to conclude (mistakenly) that it endorsed Mr. Kennedy’s religious
beliefs. That reasoning was misguided. Both the Free Exercise and Free Speech
Clauses of the First Amendment protect expressions like Mr. Kennedy’s. Nor does a
proper understanding of the Amendment’s Establishment Clause require the
government to single out private religious speech for special disfavor. The Constitution
and the best of our traditions counsel mutual respect and tolerance, not censorship and
suppression, for religious and nonreligious views alike.

... These Clauses work in tandem. Where the Free Exercise Clause protects religious
exercises, whether communicative or not, the Free Speech Clause provides overlapping
protection for expressive religious activities. . . That the First Amendment doubly
protects religious speech is no accident. It is a natural outgrowth of the framers’ distrust
of government attempts to regulate religion and suppress dissent. See, e.g., A Memorial
and Remonstrance Against Religious Assessments, in Selected Writings of James
Madison 21, 25 (R. Ketcham ed. 2006). “[I]Jn Anglo—American history, . . . government
suppression of speech has so commonly been directed precisely at religious speech
that a free-speech clause without religion would be Hamlet without the prince.” Capitol
Square Review and Advisory Bd. v. Pinette,515 U.S. 753, 760 (1995).

Under this Court’s precedents, a plaintiff bears certain burdens to demonstrate an
infringement of his rights under the Free Exercise and Free Speech Clauses. If the
plaintiff carries these burdens, the focus then shifts to the defendant to show that its
actions were nonetheless justified and tailored consistent with the demands of our case
law. . . We begin by examining whether Mr. Kennedy has discharged his burdens, first
under the Free Exercise Clause, then under the Free Speech Clause.

A

The Free Exercise Clause provides that “Congress shall make no law . . . prohibiting the
free exercise” of religion. . . This Court has held the Clause applicable to the States
under the terms of the Fourteenth Amendment. . . The Clause protects not only the right
to harbor religious beliefs inwardly and secretly. It does perhaps its most important work
by protecting the ability of those who hold religious beliefs of all kinds to live out their
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faiths in daily life through “the performance of (or abstention from) physical acts.”
Employment Div., Dept. of Human Resources of Ore. v. Smith,494 U.S. 872, 877
(1990).

Under this Court’s precedents, a plaintiff may carry the burden of proving a free exercise
violation in various ways, including by showing that a government entity has burdened
his sincere religious practice pursuant to a policy that is not “neutral” or “generally
applicable.” Id., at 879—881. Should a plaintiff make a showing like that, this Court will
find a First Amendment violation unless the government can satisfy “strict scrutiny” by
demonstrating its course was justified by a compelling state interest and was narrowly
tailored in pursuit of that interest. Lukumi, 508 U. S., at 546.

That Mr. Kennedy has discharged his burdens is effectively undisputed. No one
questions that he seeks to engage in a sincerely motivated religious exercise. . . The
contested exercise before us does not involve leading prayers with the team or before
any other captive audience. Mr. Kennedy’s “religious beliefs do not require [him] to lead
any prayer . . . involving students.” Id., at 170. At the District’s request, he voluntarily
discontinued the school tradition of locker-room prayers and his postgame religious
talks to students. The District disciplined him only for his decision to persist in praying

quietly without his players after three games in October 2015. . ..

Nor does anyone question that, in forbidding Mr. Kennedy’s brief prayer, the District
failed to act pursuant to a neutral and generally applicable rule. A government policy will
not qualify as neutral if it is “specifically directed at . . . religious practice.” Smith, 494
U. S., at 878. A policy can fail this test if it “discriminate[s] on its face,” or if a religious
exercise is otherwise its “object.” Lukumi, 508 U. S., at 533; see also Smith, 494 U. S.,
at 878. A government policy will fail the general applicability requirement if it “prohibits
religious conduct while permitting secular conduct that undermines the government’s
asserted interests in a similar way,” or if it provides “a mechanism for individualized
exemptions.” Fulton, 593 U. S., at ___ (slip op., at 6). Failing either the neutrality or
general applicability test is sufficient to trigger strict scrutiny. See Lukumi, 508 U. S., at
546.

In this case, the District’s challenged policies were neither neutral nor generally
applicable. By its own admission, the District sought to restrict Mr. Kennedy’s actions at
least in part because of their religious character. As it put it in its September 17 letter,
the District prohibited “any overt actions on Mr. Kennedy’s part, appearing to a
reasonable observer to endorse even voluntary, student-initiated prayer.” App. 81. The
District further explained that it could not allow “an employee, while still on duty, to
engage in religious conduct.” Id., at 106 (emphasis added). Prohibiting a religious
practice was thus the District’'s unquestioned “object.” . ..
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The District’s challenged policies also fail the general applicability test. The District's
performance evaluation after the 2015 football season advised against rehiring Mr.
Kennedy on the ground that he “failed to supervise student- athletes after games.” App.
114. But, in fact, this was a bespoke requirement specifically addressed to Mr.
Kennedy’s religious exercise. The District permitted other members of the coaching staff
to forgo supervising students briefly after the game to do things like visit with friends or
take personal phone calls. App. 205; see also Part I-B, supra. Thus, any sort of
postgame supervisory requirement was not applied in an evenhanded, across-the-board
way. . .

B

When it comes to Mr. Kennedy’s free speech claim, our precedents remind us that the
First Amendment’s protections extend to “teachers and students,” neither of whom
“shed their constitutional rights to freedom of speech or expression at the schoolhouse
gate.” Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 506
(1969); see also Lane v. Franks, 573 U.S. 228, 231 (2014). Of course, none of this
means the speech rights of public school employees are so boundless that they may
deliver any message to anyone anytime they wish. In addition to being private citizens,
teachers and coaches are also government employees paid in part to speak on the
government’s behalf and convey its intended messages.

To account for the complexity associated with the interplay between free speech rights
and government employment, this Court’s decisions in Pickering v. Board of Ed. of
Township High School Dist. 205, Will Cty., 391 U.S. 563 (1968), Garcetti, 547 U.S. 410,
and related cases suggest proceeding in two steps. The first step involves a threshold
inquiry into the nature of the speech at issue. If a public employee speaks “pursuant to
[his or her] official duties,” this Court has said the Free Speech Clause generally will not
shield the individual from an employer’s control and discipline because that kind of
speech is—for constitutional purposes at least—the government’s own speech. /d., at
421.

At the same time and at the other end of the spectrum, when an employee “speaks as a
citizen addressing a matter of public concern,” our cases indicate that the First
Amendment may be implicated and courts should proceed to a second step. /d., at 423.
At this second step, our cases suggest that courts should attempt to engage in “a
delicate balancing of the competing interests surrounding the speech and its
consequences.” Ibid. Among other things, courts at this second step have sometimes
considered whether an employee’s speech interests are outweighed by “ ‘the interest of
the State, as an employer, in promoting the efficiency of the public services it performs
through its employees.” ” Id., at 417 (quoting Pickering, 391 U. S., at 568).
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Both sides ask us to employ at least certain aspects of this Pickering—Garcetti
framework to resolve Mr. Kennedy’s free speech claim. They share additional common
ground too. They agree that Mr. Kennedy’s speech implicates a matter of public
concern. . . They also appear to accept, at least for argument’s sake, that Mr. Kennedy’s
speech does not raise questions of academic freedom that may or may not involve
“additional” First Amendment “interests” beyond those captured by this framework. . . At
the first step of the Pickering—Garcetti inquiry, the parties’ disagreement thus turns out
to center on one question alone: Did Mr. Kennedy offer his prayers in his capacity as a
private citizen, or did they amount to government speech attributable to the District?

Applying these lessons here, it seems clear to us that Mr. Kennedy has demonstrated
that his speech was private speech, not government speech. When Mr. Kennedy
uttered the three prayers that resulted in his suspension, he was not engaged in speech
“ordinarily within the scope” of his duties as a coach. .. He did not speak pursuant to
government policy. He was not seeking to convey a government-created message. He
was not instructing players, discussing strategy, encouraging better on-field
performance, or engaged in any other speech the District paid him to produce as a
coach. . simply put: Mr. Kennedy’s prayers did not “ow|[e their] existence” to Mr.
Kennedy’s responsibilities as a public employee. Garcetti, 547 U. S., at 421.

The timing and circumstances of Mr. Kennedy’s prayers confirm the point. During the
postgame period when these prayers occurred, coaches were free to attend briefly to
personal matters—everything from checking sports scores on their phones to greeting
friends and family in the stands. . . We find it unlikely that Mr. Kennedy was fulfilling a
responsibility imposed by his employment by praying during a period in which the
District has acknowledged that its coaching staff was free to engage in all manner of
private speech. That Mr. Kennedy offered his prayers when students were engaged in
other activities like singing the school fight song further suggests that those prayers
were not delivered as an address to the team, but instead in his capacity as a private
citizen. Nor is it dispositive that Mr. Kennedy’s prayers took place “within the office”
environment—nhere, on the field of play. Garcetti, 547 U. S., at 421. Instead, what
matters is whether Mr. Kennedy offered his prayers while acting within the scope of his
duties as a coach. And taken together, both the substance of Mr. Kennedy’s speech and
the circumstances surrounding it point to the conclusion that he did not.

Of course, acknowledging that Mr. Kennedy’s prayers represented his own private
speech does not end the matter. So far, we have recognized only that Mr. Kennedy has
carried his threshold burden. Under the Pickering—Garcetti framework, a second step
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remains where the government may seek to prove that its interests as employer
outweigh even an employee’s private speech on a matter of public concem. . . .

v

Whether one views the case through the lens of the Free Exercise or Free Speech
Clause, at this point the burden shifts to the District. Under the Free Exercise Clause, a
government entity normally must satisfy at least “strict scrutiny,” showing that its
restrictions on the plaintiff 's protected rights serve a compelling interest and are
narrowly tailored to that end. . . . A similar standard generally obtains under the Free
Speech Clause. See Reed, 576 U. S., at 171. The District, however, asks us to apply to
Mr. Kennedy’s claims the more lenient second-step Pickering—Garcetti test, or
alternatively intermediate scrutiny. . . Ultimately, however, it does not matter which
standard we apply. The District cannot sustain its burden under any of them.

A

As we have seen, the District argues that its suspension of Mr. Kennedy was essential
to avoid a violation of the Establishment Clause. .. On its account, Mr. Kennedy’s
prayers might have been protected by the Free Exercise and Free Speech Clauses. But
his rights were in “direct tension” with the competing demands of the Establishment
Clause. . . To resolve that clash, the District reasoned, Mr. Kennedy’s rights had to
“yield.” The Ninth Circuit pursued this same line of thinking, insisting that the District’s
interest in avoiding an Establishment Clause violation “ ‘trump[ed] ” Mr. Kennedy’s
rights to religious exercise and free speech. . . .

But how could that be? It is true that this Court and others often refer to the
“Establishment Clause,” the “Free Exercise Clause,” and the “Free Speech Clause” as
separate units. But the three Clauses appear in the same sentence of the same
Amendment: “Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech.” Amdt. 1. A
natural reading of that sentence would seem to suggest the Clauses have
‘complementary” purposes, not warring ones where one Clause is always sure to
prevail over the others. . .

The District arrived at a different understanding this way. It began with the premise that
the Establishment Clause is offended whenever a “reasonable observer” could conclude
that the government has “endorse[d]” religion. . . The District then took the view that a
“reasonable observer” could think it “endorsed Kennedy’s religious activity by not
stopping the practice.” . . . On the District’s account, it did not matter whether the Free
Exercise Clause protected Mr. Kennedy’s prayer. It did not matter if his expression was
private speech protected by the Free Speech Clause. It did not matter that the District
never actually endorsed Mr. Kennedy’s prayer, no one complained that it had, and a
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strong public reaction only followed after the District sought to ban Mr. Kennedy’s
prayer. Because a reasonable observer could (mistakenly) infer that by allowing the
prayer the District endorsed Mr. Kennedy’s message, the District felt it had to act, even
if that meant suppressing otherwise protected First Amendment activities. . .

To defend its approach, the District relied on Lemon and its progeny. . . That approach
called for an examination of a law’s purposes, effects, and potential for entanglement
with religion. Lemon, 403 U. S., at 612—613. In time, the approach also came to involve
estimations about whether a “reasonable observer” would consider the government’s
challenged action an “endorsement” of religion. . .

What the District and the Ninth Circuit overlooked, however, is that the “shortcomings”
associated with this “ambitiou[s],” abstract, and ahistorical approach to the
Establishment Clause became so “apparent” that this Court long ago abandoned Lemon
and its endorsement test offshoot. American Legion, 588 U. S.,at ___ —  (plurality
opinion) (slip op., at 12—13); see also Town of Greece v. Galloway,572 U.S. 565, 575—
577 (2014). The Court has explained that these tests “invited chaos” in lower courts, led
to “differing results” in materially identical cases, and created a “minefield” for
legislators. Pinette, 515 U. S., at 768-769, n. 3 (plurality opinion) (emphasis deleted).
This Court has since made plain, too, that the Establishment Clause does not include
anything like a “modified heckler’s veto, in which . . . religious activity can be proscribed”
based on “ ‘perceptions’ ” or “ ‘discomfort.’ ” Good News Club v. Milford Central
School,533 U.S. 98, 119 (2001) (emphasis deleted). An Establishment Clause violation
does not automatically follow whenever a public school or other government entity
“fail[s] to censor” private religious speech. Board of Ed. of Westside Community Schools
(Dist. 66) v. Mergens, 496 U.S. 226, 250 (1990) (plurality opinion). Nor does the Clause
‘compel the government to purge from the public sphere” anything an objective
observer could reasonably infer endorses or “partakes of the religious.” Van Orden v.
Perry,545 U.S. 677, 699 (2005) (Breyer, J., concurring in judgment). . .

In place of Lemon and the endorsement test, this Court has instructed that the
Establishment Clause must be interpreted by “ ‘reference to historical practices and
understandings.’ ” Town of Greece, 572 U. S., at 576; see also American Legion, 588
U.S.,at ___ (plurality opinion) (slip op., at 25). . . .The District and the Ninth Circuit
erred by failing to heed this guidance.

B

... But the District now seeks to supply different reasoning for that result. Now, it says,
it was justified in suppressing Mr. Kennedy'’s religious activity because otherwise it
would have been guilty of coercing students to pray. . . And, the District says, coercing
worship amounts to an Establishment Clause violation on anyone’s account of the
Clause’s original meaning.
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As it turns out, however, there is a pretty obvious reason why the Ninth Circuit did not
adopt this theory in proceedings below: The evidence cannot sustain it. To be sure, this
Court has long held that government may not, consistent with a historically sensitive
understanding of the Establishment Clause, “make a religious observance compulsory.”
.. .No doubt, too, coercion along these lines was among the foremost hallmarks of
religious establishments the framers sought to prohibit when they adopted the First
Amendment. . . But in this case Mr. Kennedy’s private religious exercise did not come
close to crossing any line one might imagine separating protected private expression
from impermissible government coercion.

Begin with the District's own contemporaneous description of the facts. In its
correspondence with Mr. Kennedy, the District never raised coercion concerns. To the
contrary, the District conceded in a public 2015 document that there was “no evidence
that students [were] directly coerced to pray with Kennedy.” App. 105. This is consistent
with Mr. Kennedy'’s account too. He has repeatedly stated that he “never coerced,
required, or asked any student to pray,” and that he never “told any student that it was
important that they participate in any religious activity.” Id., at 170.

[Gorsuch notes that Kennedy willingly ended the prayers in the locker room and the
post game religious talks after the District asked him too.] The only prayer Mr. Kennedy
sought to continue was the kind he had “started out doing” at the beginning of his
tenure—the prayer he gave alone. . . In short, Mr. Kennedy did not seek to direct any
prayers to students or require anyone else to participate. His plan was to wait to pray
until athletes were occupied, and he “told everybody” that's what he wished “to do.” . . .

Naturally, Mr. Kennedy’s proposal to pray quietly by himself on the field would have
meant some people would have seen his religious exercise. Those close at hand might
have heard him too. But learning how to tolerate speech or prayer of all kinds is “part of
learning how to live in a pluralistic society,” a trait of character essential to “a tolerant
citizenry.” Lee, 505 U. S., at 590. This Court has long recognized as well that
“secondary school students are mature enough . . . to understand that a school does
not endorse,” let alone coerce them to participate in, “speech that it merely permits on a
nondiscriminatory basis.” Mergens, 496 U. S., at 250 (plurality opinion). Of course,
some will take offense to certain forms of speech or prayer they are sure to encounter in
a society where those activities enjoy such robust constitutional protection. But
“[o]ffense . . . does not equate to coercion.” Town of Greece, 572 U. S., at 589 (plurality
opinion).

The District responds that, as a coach, Mr. Kennedy “wielded enormous authority and
influence over the students,” and students might have felt compelled to pray alongside
him. . . .To support this argument, the District submits that, after Mr. Kennedy’s
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suspension, a few parents told District employees that their sons had “participated in the
team prayers only because they did not wish to separate themselves from the team.”. . .

This reply fails too. Not only does the District rely on hearsay to advance it. For all we
can tell, the concerns the District says it heard from parents were occasioned by the
locker-room prayers that predated Mr. Kennedy’s tenure or his postgame religious talks,
all of which he discontinued at the District’s request. There is no indication in the record
that anyone expressed any coercion concerns to the District about the quiet, postgame
prayers that Mr. Kennedy asked to continue and that led to his suspension. Nor is there
any record evidence that students felt pressured to participate in these prayers. To the
contrary, and as we have seen, not a single Bremerton student joined Mr. Kennedy’s
quiet prayers following the three October 2015 games for which he was disciplined. . . .

The absence of evidence of coercion in this record leaves the District to its final redoubt.
Here, the District suggests that any visible religious conduct by a teacher or coach
should be deemed—uwithout more and as a matter of law—impermissibly coercive on
students. In essence, the District asks us to adopt the view that the only acceptable
government role models for students are those who eschew any visible religious
expression. . . If the argument sounds familiar, it should. Really, it is just another way of
repackaging the District’s earlier submission that government may script everything a
teacher or coach says in the workplace. . . The only added twist here is the District’'s
suggestion not only that it may prohibit teachers from engaging in any demonstrative
religious activity, but that it must do so in order to conform to the Constitution.

Such a rule would be a sure sign that our Establishment Clause jurisprudence had gone
off the rails. In the name of protecting religious liberty, the District would have us
suppress it. Rather than respect the First Amendment’s double protection for religious
expression, it would have us preference secular activity. Not only could schools fire
teachers for praying quietly over their lunch, for wearing a yarmulke to school, or for
offering a midday prayer during a break before practice. Under the District’s rule, a
school would be required to do so. It is a rule that would defy this Court’s traditional
understanding that permitting private speech is not the same thing as coercing others to
participate in it. . . It is a rule, too, that would undermine a long constitutional tradition
under which learning how to tolerate diverse expressive activities has always been “part
of learning how to live in a pluralistic society.” . . . We are aware of no historically sound
understanding of the Establishment Clause that begins to “mak[e] it necessary for
government to be hostile to religion” in this way. Zorach, 343 U. S., at 314.

Meanwhile, this case looks very different from those in which this Court has found
prayer involving public school students to be problematically coercive. In Lee, this Court
held that school officials violated the Establishment Clause by “including [a] clerical
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membe[r]” who publicly recited prayers “as part of [an] official school graduation
ceremony” because the school had “in every practical sense compelled attendance and
participation in” a “religious exercise.” 505 U. S., at 580, 598. In Santa Fe Independent
School Dist. v. Doe, the Court held that a school district violated the Establishment
Clause by broadcasting a prayer “over the public address system” before each football
game. 530 U.S. 290, 294 (2000). The Court observed that, while students generally
were not required to attend games, attendance was required for “cheerleaders,
members of the band, and, of course, the team members themselves.” Id., at 311. None
of that is true here. . .

\

Respect for religious expressions is indispensable to life in a free and diverse
Republic—whether those expressions take place in a sanctuary or on a field, and
whether they manifest through the spoken word or a bowed head. Here, a government
entity sought to punish an individual for engaging in a brief, quiet, personal religious
observance doubly protected by the Free Exercise and Free Speech Clauses of the
First Amendment. And the only meaningful justification the government offered for its
reprisal rested on a mistaken view that it had a duty to ferret out and suppress religious
observances even as it allows comparable secular speech. The Constitution neither
mandates nor tolerates that kind of discrimination. Mr. Kennedy is entitled to summary
judgment on his First Amendment claims. The judgment of the Court of Appeals is

Reversed.
JUSTICE THOMAS, concurring.

... | write separately to emphasize that the Court’s opinion does not resolve two issues
related to Kennedy’s free-exercise claim.

First, the Court refrains from deciding whether or how public employees’ rights under
the Free Exercise Clause may or may not be different from those enjoyed by the
general public. . . .

Second, the Court also does not decide what burden a government employer must
shoulder to justify restricting an employee’s religious expression because the District
had no constitutional basis for reprimanding Kennedy under any possibly applicable
standard of scrutiny.. . . While we have many public-employee precedents addressing
how the interest-balancing test. . . applies under the Free Speech Clause, the Court has
never before applied Pickering balancing to a claim brought under the Free Exercise
Clause. A government employer’s burden therefore might differ depending on which
First Amendment guarantee a public employee invokes.
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JUSTICE ALITO, concurring.

The expression at issue in this case is unlike that in any of our prior cases involving the
free-speech rights of public employees. Petitioner’s expression occurred while at work
but during a time when a brief lull in his duties apparently gave him a few free moments
to engage in private activities. When he engaged in this expression, he acted in a purely
private capacity. The Court does not decide what standard applies to such expression
under the Free Speech Clause but holds only that retaliation for this expression cannot
be justified based on any of the standards discussed. On that understanding, | join the
opinion in full.

JUSTICE SOTOMAYOR, with whom JUSTICE BREYER and JUSTICE KAGAN join,
dissenting.

This case is about whether a public school must permit a school official to kneel, bow
his head, and say a prayer at the center of a school event. The Constitution does not
authorize, let alone require, public schools to embrace this conduct. Since Engel v.
Vitale, 370 U.S. 421 (1962), this Court consistently has recognized that school officials
leading prayer is constitutionally impermissible. Official-led prayer strikes at the core of
our constitutional protections for the religious liberty of students and their parents, as
embodied in both the Establishment Clause and the Free Exercise Clause of the First
Amendment.

The Court now charts a different path, yet again paying almost exclusive attention to the
Free Exercise Clause’s protection for individual religious exercise while giving short
shrift to the Establishment Clause’s prohibition on state establishment of religion. . . . To
the degree the Court portrays petitioner Joseph Kennedy’s prayers as private and quiet,
it misconstrues the facts. The record reveals that Kennedy had a longstanding practice
of conducting demonstrative prayers on the 50-yard line of the football field. Kennedy
consistently invited others to join his prayers and for years led student athletes in prayer
at the same time and location. The Court ignores this history. The Court also ignores the
severe disruption to school events caused by Kennedy’s conduct, viewing it as
irrelevant because the Bremerton School District (District) stated that it was suspending
Kennedy to avoid it being viewed as endorsing religion. Under the Court’s analysis,
presumably this would be a different case if the District had cited Kennedy’s repeated
disruptions of school programming and violations of school policy regarding public
access to the field as grounds for suspending him. As the District did not articulate those
grounds, the Court assesses only the District’'s Establishment Clause concerns. It errs
by assessing them divorced from the context and history of Kennedy’s prayer practice.
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Today’s decision goes beyond merely misreading the record. The Court overrules
Lemon v. Kurtzman, 403 U.S. 602 (1971), and calls into question decades of
subsequent precedents that it deems “offshoot[s]” of that decision. . . In the process, the
Court rejects longstanding concerns surrounding government endorsement of religion
and replaces the standard for reviewing such questions with a new “history and
tradition” test. In addition, while the Court reaffirms that the Establishment Clause
prohibits the government from coercing participation in religious exercise, it applies a
nearly toothless version of the coercion analysis, failing to acknowledge the unique
pressures faced by students when participating in school-sponsored activities. This
decision does a disservice to schools and the young citizens they serve, as well as to
our Nation’s longstanding commitment to the separation of church and state. . .

Properly understood, this case is not about the limits on an individual’'s ability to engage
in private prayer at work. This case is about whether a school district is required to allow
one of its employees to incorporate a public, communicative display of the employee’s
personal religious beliefs into a school event, where that display is recognizable as part
of a longstanding practice of the employee ministering religion to students as the public
watched. A school district is not required to permit such conduct; in fact, the
Establishment Clause prohibits it from doing so.

* * *

The Free Exercise Clause and Establishment Clause are equally integral in protecting
religious freedom in our society. The first serves as “a promise from our government,”
while the second erects a “backstop that disables our government from breaking it” and
“start[ing] us down the path to the past, when [the right to free exercise] was routinely
abridged.” Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. |,
(2017) (Sotomayor, J., dissenting) (slip op., at 26).

Today, the Court once again weakens the backstop. It elevates one individual’s interest
in personal religious exercise, in the exact time and place of that individual’s choosing,
over society’s interest in protecting the separation between church and state, eroding
the protections for religious liberty for all. Today’s decision is particularly misguided
because it elevates the religious rights of a school official, who voluntarily accepted
public employment and the limits that public employment entails, over those of his
students, who are required to attend school and who this Court has long recognized are
particularly vulnerable and deserving of protection. . . | respectfully dissent.
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Chapter 14 Due Process of Law

G. The Eighth Amendment

Grants Pass v. Johnson
603 U.S. (2024)

In 2019, in Martin v. Boise, 920 F.3d 584 the 9™ Circuit Court of Appeals ruled that an
ordinance in Boise, Idaho against public camping by homeless people violated the 8
Amendment prohibition against cruel and unusual punishment. It argued that it was cruel
and unusual to punish homeless people for violating the ordinance when there is
insufficient shelter to house the number of unhoused people in the city. The decision led
to a spread of lawsuits in cities across the 9™ Circuit, including one in Grants Pass,
Oregon. A city of 38,000 people its homeless population is estimated to be about 600
people on any given day. The penalties for people who violate the ordinance against
public camping begin with a fine and an order barring them from public parks, but if they
continue to violate the ordinance, they can be charged with criminal trespass which
involves 30 days in jail and a $1250 fine. Gloria Johnson and John Logan, themselves
homeless, challenged the laws on behalf of the class of people effected by the law — those
who are involuntarily homeless in Grants Pass. The district court certified the class and
enjoined the city from enforcing the ordinances because there was insufficient “practically
available” housing for the plaintiffs to be housed. Adivided 9t Circuit affirmed and denied
a rehearing by the full court. Many states, cities and counties in the 9" Circuit joined
Grants Pass in seeking review of the Martin decision.

JUSTICE GORSUCH delivered the opinion of the Court.

I
A

Some suggest that homelessness may be the “defining public health and safety crisis in
the western United States” today. 72 F. 4th 868, 934 (CA9 2023) (Smith, J., dissenting
from denial of rehearing en banc). According to the federal government, homelessness
in this country has reached its highest levels since the government began reporting data
on the subject in 2007. Dept. of Housing and Urban Development, Office of Community
Planning & Development, T. de Sousa et al., The 2023 Annual Homeless Assessment
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Report (AHAR) to Congress 2-3 (2023). California alone is home to around half of
those in this Nation living without shelter on a given night. /d., at 30. And each of the five
States with the highest rates of unsheltered homelessness in the country—California,
Oregon, Hawaii, Arizona, and Nevada—lies in the American West. /d., at 17.

Those experiencing homelessness may be as diverse as the Nation itself—they are
young and old and belong to all races and creeds. People become homeless for a
variety of reasons, too, many beyond their control. Some have been affected by
economic conditions, rising housing costs, or natural disasters. /d., at 37; see Brief for
United States as Amicus Curiae 2-3. Some have been forced from their homes to
escape domestic violence and other forms of exploitation. /bid. And still others struggle
with drug addiction and mental illness. By one estimate, perhaps 78 percent of the
unsheltered suffer from mental-health issues, while 75 percent struggle with substance
abuse. See J. Rountree, N. Hess, & A. Lyke, Health Conditions Among Unsheltered
Adults in the U. S., Calif. Policy Lab, Policy Brief 5 (2019).

Those living without shelter often live together. . . As the number of homeless individuals
has grown, the number of homeless encampments across the country has increased as
well, “in numbers not seen in almost a century.” . . . The unsheltered may coalesce in
these encampments for a range of reasons. Some value the “freedom” encampment
living provides compared with submitting to the rules shelters impose. . . Others report
that encampments offer a “sense of community.” . . . And still others may seek them out
for “dependable access to illegal drugs.” . . . In brief, the reasons why someone will go
without shelter on a given night vary widely by the person and by the day.

[Gorsuch details the challenges that come from these homeless encampments both for
the safety of people in the encampments and for the larger community including sexual
assault, human trafficking, gun violence, drug distribution, drug abuse and overdoses,
and unsanitary conditions that spread disease.]

Nor do problems like these affect everyone equally. Often, encampments are found in a
city’s “poorest and most vulnerable neighborhoods.” . . . With encampments dotting
neighborhood sidewalks, adults and children in these communities are sometimes
forced to navigate around used needles, human waste, and other hazards to make their

way to school, the grocery store, or work. . . .

Communities of all sizes are grappling with how best to address challenges like these.
As they have throughout the Nation’s history, charitable organizations “serve as the
backbone of the emergency shelter system in this country,” accounting for roughly 40
percent of the country’s shelter beds for single adults on a given night. See National
Alliance To End Homelessness, Faith-Based Organizations: Fundamental Partners in
Ending Homelessness 1 (2017). Many private organizations, city officials, and States
have worked, as well, to increase the availability of affordable housing in order to
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provide more permanent shelter for those in need. See Brief for Local Government
Legal Center et al. as Amici Curiae 4, 32 (Cities Brief ). But many, too, have come to the
conclusion that, as they put it, “[jJust building more shelter beds and public housing
options is almost certainly not the answer by itself.” /d., at 11.

Rather than focus on a single policy to meet the challenges associated with
homelessness, many States and cities have pursued a range of policies and programs.
See 2020 HUD Report 14-20. Beyond expanding shelter and affordable housing
opportunities, some have reinvested in mental-health and substance-abuse treatment
programs. See Brief for California State Association of Counties et al. as Amici Curiae
20, 25; see also 2020 HUD Report 23. Some have trained their employees in outreach
tactics designed to improve relations between governments and the homeless they
serve. Ibid. And still others have chosen to pair these efforts with the enforcement of
laws that restrict camping in public places, like parks, streets, and sidewalks. Cities Brief
11.

Laws like those are commonplace. By one count, “a majority of cities have laws
restricting camping in public spaces,” and nearly forty percent “have one or more laws
prohibiting camping citywide.” See Brief for Western Regional Advocacy Project as
Amicus Curiae 7, n. 15 (emphasis deleted). Some have argued that the enforcement of
these laws can create a “revolving door that circulates individuals experiencing
homelessness from the street to the criminal justice system and back.” U. S.
Interagency Council on Homelessness, Searching Out Solutions 6 (2012). But many
cities take a different view. According to the National League of Cities (a group that
represents more than 19,000 American cities and towns), the National Association of
Counties (which represents the Nation’s 3,069 counties) and others across the
American West, these public-camping regulations are not usually deployed as a front-
line response “to criminalize homelessness.” Cities Brief 11. Instead, they are used to
provide city employees with the legal authority to address “encampments that pose
significant health and safety risks” and to encourage their inhabitants to accept other
alternatives like shelters, drug treatment programs, and mental-health facilities. Ibid.

Cities are not alone in pursuing this approach. The federal government also restricts
“the storage of . . . sleeping bags,” as well as other “sleeping activities,” on park lands.
36 CFR §§7.96(i), (j)(1) (2023). And it, too, has exercised that authority to clear certain
“‘dangerous” encampments. National Park Service, Record of Determination for Clearing
the Unsheltered Encampment at McPherson Square and Temporary Park Closure for
Rehabilitation (Feb. 13, 2023).

Different governments may use these laws in different ways and to varying degrees.
See Cities Brief 11. But many broadly agree that “policymakers need access to the full
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panoply of tools in the policy toolbox” to “tackle the complicated issues of housing and
homelessness.” California Governor Brief 16; accord, Cities Brief 11; Oregon Cities Brief
17.

B

[Gorsuch explains the 2019 Martin decision, and its impact on municipalities across the
West, noting that no other circuit has ruled similarly and that the 9 Circuit itself has
been deeply divided on the decision. Cities and towns in the 9 Circuit claim the
decision has made things worse because it makes it easier for homeless people to
refuse shelter that is available but where there are rules about smoking, drugs, and
alcohol, religious proselytizing is involved, or where they are required to access other
services that address their homelessness.]

I
A

The Constitution and its Amendments impose a number of limits on what governments
in this country may declare to be criminal behavior and how they may go about
enforcing their criminal laws. Familiarly, the First Amendment prohibits governments
from using their criminal laws to abridge the rights to speak, worship, assemble, petition,
and exercise the freedom of the press. The Equal Protection Clause of the Fourteenth
Amendment prevents governments from adopting laws that invidiously discriminate
between persons. The Due Process Clauses of the Fifth and Fourteenth Amendments
ensure that officials may not displace certain rules associated with criminal liability that
are “so old and venerable,” “ ‘so rooted in the traditions and conscience of our people[,]
as to be ranked as fundamental.’ ” Kahler v. Kansas, 589 U.S. 271, 279 (2020) (quoting
Leland v. Oregon, 343 U.S. 790, 798 (1952)). The Fifth and Sixth Amendments require
prosecutors and courts to observe various procedures before denying any person of his
liberty, promising for example that every person enjoys the right to confront his accusers
and have serious criminal charges resolved by a jury of his peers. One could go on.

But if many other constitutional provisions address what a government may criminalize
and how it may go about securing a conviction, the Eighth Amendment’s prohibition
against “cruel and unusual punishments” focuses on what happens next. That Clause
“has always been considered, and properly so, to be directed at the method or kind of
punishment” a government may “imposle] for the violation of criminal statutes.” Powell v.
Texas, 392 U.S. 514, 531-532 (1968) (plurality opinion).
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We have previously discussed the Clause’s origins and meaning. In the 18th century,
English law still “formally tolerated” certain barbaric punishments like “disemboweling,
quartering, public dissection, and burning alive,” even though those practices had by
then “fallen into disuse.” . . . The Cruel and Unusual Punishments Clause was adopted
to ensure that the new Nation would never resort to any of those punishments or others
like them. . ..

All that would seem to make the Eighth Amendment a poor foundation on which to rest
the kind of decree the plaintiffs seek in this case and the Ninth Circuit has endorsed
since Martin. The Cruel and Unusual Punishments Clause focuses on the question what
“‘method or kind of punishment” a government may impose after a criminal conviction,
not on the question whether a government may criminalize particular behavior in the
first place or how it may go about securing a conviction for that offense. . . . To the
extent the Constitution speaks to those other matters, it does so, as we have seen, in
other provisions.

Nor, focusing on the criminal punishments Grant Pass imposes, can we say they qualify
as cruel and unusual. Recall that, under the city’s ordinances, an initial offense may
trigger a civil fine. Repeat offenses may trigger an order temporarily barring an
individual from camping in a public park. Only those who later violate an order like that
may face a criminal punishment of up to 30 days in jail and a larger fine. . . None of the
city’s sanctions qualifies as cruel. . . Nor are the city’s sanctions unusual, because
similar punishments have been and remain among “the usual mode[s]” for punishing
offenses throughout the country. . . In fact, large numbers of cities and States across the
country have long employed, and today employ, similar punishments for similar
offenses. . .

B

[Gorsuch rejects the plaintiffs’ and dissent’s argument that Robinson v. California,370
U.S. 660 (1962), should control in this case. In that case the Court relied on the 8
amendment to strike down a California statute that made it a crime to be a drug addict,
finding that criminalizing one’s status rather than an action taken was cruel and unusual.
He says the decision was limited, in the sense that it was acceptable for a state to
criminalize drug use, possession, sale, and behaviors associated with its use. He
argues that the Court later limited the reach of Robinson, recognizing the importance of
allowing state and local law enforcement to respond to problems in their communities
without undue second guessing by federal judges. He also notes that Robinson would
have been better decided on due process grounds than on 8" amendment grounds.]

Public camping ordinances like those before us are nothing like the law at issue in
Robinson. Rather than criminalize mere status, Grants Pass forbids actions like
“occupy[ing] a campsite” on public property “for the purpose of maintaining a temporary
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place to live.” Grants Pass Municipal Code §§5.61.030, 5.61.010; App. to Pet. for Cert.
221a—222a. Under the city’s laws, it makes no difference whether the charged
defendant is homeless, a backpacker on vacation passing through town, or a student
who abandons his dorm room to camp out in protest on the lawn of a municipal building.
See Part I-C, supra; Blake v. Grants Pass, No. 1:18-cv-01823 (D Ore.), ECF Doc. 63—
4, pp. 2, 16; Tr. of Oral Arg. 159. In that respect, the city’s laws parallel those found in
countless jurisdictions across the country. See Part I-A, supra. And because laws like
these do not criminalize mere status, Robinson is not implicated.

Homelessness is complex. Its causes are many. So may be the public policy responses
required to address it. At bottom, the question this case presents is whether the Eighth
Amendment grants federal judges primary responsibility for assessing those causes and
devising those responses. It does not. Aimost 200 years ago, a visitor to this country
remarked upon the “extreme skill with which the inhabitants of the United States
succeed in proposing a common object to the exertions of a great many men, and in
getting them voluntarily to pursue it.” 2 A. de Tocqueville, Democracy in America 129 (H.
Reeve transl. 1961). If the multitude of amicus briefs before us proves one thing, it is
that the American people are still at it. Through their voluntary associations and
charities, their elected representatives and appointed officials, their police officers and
mental health professionals, they display that same energy and skill today in their efforts
to address the complexities of the homelessness challenge facing the most vulnerable
among us.

Yes, people will disagree over which policy responses are best; they may experiment
with one set of approaches only to find later another set works better; they may find
certain responses more appropriate for some communities than others. But in our
democracy, that is their right. Nor can a handful of federal judges begin to “match” the
collective wisdom the American people possess in deciding “how best to handle” a
pressing social question like homelessness. Robinson, 370 U. S., at 689 (White, J.,
dissenting). The Constitution’s Eighth Amendment serves many important functions, but
it does not authorize federal judges to wrest those rights and responsibilities from the
American people and in their place dictate this Nation’s homelessness policy. The
judgment below is reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, concurring.
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... | write separately to make two additional observations about the respondents’
claims.

First, the precedent that the respondents primarily rely upon, Robinson v. California, 370
U.S 660 (1962), was wrongly decided. In Robinson, the Court held that the Cruel and
Unusual Punishments Clause prohibits the enforcement of laws criminalizing a person’s
status. . . . That holding conflicts with the plain text and history of the Cruel and Unusual
Punishments Clause. . . .That fact is unsurprising given that the Robinson Court made
no attempt to analyze the Eighth Amendment’s text or discern its original meaning.
Instead, Robinson’s holding rested almost entirely on the Court’s understanding of
public opinion: The Robinson Court observed that “in the light of contemporary human
knowledge, a law which made a criminal offense of . . . a disease [such as narcotics
addiction] would doubtless be universally thought to be an infliction of cruel and unusual
punishment in violation of the Eighth and Fourteenth Amendments.” 370 U. S., at 666.
Modern public opinion is not an appropriate metric for interpreting the Cruel and
Unusual Punishments Clause—or any provision of the Constitution for that matter.

Second, the respondents have not established that their claims implicate the Cruel and
Unusual Punishments Clause in the first place. The challenged ordinances are enforced
through the imposition of civil fines and civil park exclusion orders, as well as through
criminal trespass charges. But, “[a]t the time the Eighth Amendment was ratified, the
word ‘punishment’ referred to the penalty imposed for the commission of a crime.”
Helling v. McKinney,509 U.S. 25, 38 (1993) (Thomas, J., dissenting); see ante, at 15—
16. The respondents have yet to explain how the civil fines and park exclusion orders
constitute a “penalty imposed for the commission of a crime.” Helling, 509 U. S., at 38.

For its part, the Court of Appeals concluded that the Cruel and Unusual Punishments
Clause governs these civil penalties because they can “later . . . become criminal
offenses.” 72 F. 4th 868, 890 (CA9 2023). But, that theory rests on layer upon layer of
speculation. It requires reasoning that because violating one of the ordinances “could
result in civil citations and fines, [and] repeat violators could be excluded from specified
City property, and . . . violating an exclusion order could subject a violator to criminal
trespass prosecution,” civil fines and park exclusion orders therefore must be governed
by the Cruel and Unusual Punishments Clause. . . And, if this case is any indication, the
possibility that a civil fine turns into a criminal trespass charge is a remote one. The
respondents assert that they have been involuntarily homeless in Grants Pass for years,
yet they have never received a park exclusion order, much less a criminal trespass
charge. ..
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JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN and JUSTICE JACKSON join,
dissenting.

Sleep is a biological necessity, not a crime. For some people, sleeping outside is their
only option. The City of Grants Pass jails and fines those people for sleeping anywhere
in public at any time, including in their cars, if they use as little as a blanket to keep
warm or a rolled-up shirt as a pillow. For people with no access to shelter, that punishes
them for being homeless. That is unconscionable and unconstitutional. Punishing
people for their status is “cruel and unusual” under the Eighth Amendment. See
Robinson v. California,370 U.S. 660 (1962).

Homelessness is a reality for too many Americans. On any given night, over half a
million people across the country lack a fixed, regular, and adequate nighttime
residence. Many do not have access to shelters and are left to sleep in cars, sidewalks,
parks, and other public places. They experience homelessness due to complex and
interconnected issues, including crippling debt and stagnant wages; domestic and
sexual abuse; physical and psychiatric disabilities; and rising housing costs coupled
with declining affordable housing options.

At the same time, States and cities face immense challenges in responding to
homelessness. To address these challenges and provide for public health and safety,
local governments need wide latitude, including to regulate when, where, and how
homeless people sleep in public. The decision below did, in fact, leave cities free to
punish “littering, public urination or defecation, obstruction of roadways, possession or
distribution of illicit substances, harassment, or violence.” App. to Pet. for Cert. 200a.
The only question for the Court today is whether the Constitution permits punishing
homeless people with no access to shelter for sleeping in public with as little as a
blanket to keep warm.

It is possible to acknowledge and balance the issues facing local governments, the
humanity and dignity of homeless people, and our constitutional principles. Instead, the
majority focuses almost exclusively on the needs of local governments and leaves the
most vulnerable in our society with an impossible choice: Either stay awake or be
arrested. The Constitution provides a baseline of rights for all Americans rich and poor,
housed and unhoused. This Court must safeguard those rights even when, and perhaps
especially when, doing so is uncomfortable or unpopular. Otherwise, “the words of the
Constitution become little more than good advice.” Trop v. Dulles,356 U.S. 86, 104
(1958) (plurality opinion).
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Grants Pass’s Ordinances criminalize being homeless. The status of being homeless
(lacking available shelter) is defined by the very behavior singled out for punishment
(sleeping outside). The maijority protests that the Ordinances “do not criminalize mere
status.” Ante, at 21. Saying so does not make it so. Every shred of evidence points the
other way. The Ordinances’ purpose, text, and enforcement confirm that they target
status, not conduct. For someone with no available shelter, the only way to comply with
the Ordinances is to leave Grants Pass altogether.

A

Start with their purpose. The Ordinances, as enforced, are intended to criminalize being
homeless. The Grants Pass City Council held a public meeting in 2013 to “ ‘identify
solutions to current vagrancy problems.” ” App. to Pet. for Cert. 168a. The council
discussed the City’s previous efforts to banish homeless people by “buying the person a
bus ticket to a specific destination,” or transporting them to a different jurisdiction and
“‘leaving them there.” App. 113—114. That was unsuccessful, so the council discussed
other ideas, including a “ ‘do not serve’ ” list or “a ‘most unwanted list’ made by taking
pictures of the offenders . . . and then disseminating it to all the service agencies.” Id., at
121. The council even contemplated denying basic services such as “food, clothing,

bedding, hygiene, and those types of things.” Ibid.

The idea was deterrence, not altruism. “[U]ntil the pain of staying the same outweighs
the pain of changing, people will not change; and some people need an external source
to motivate that needed change.” Id., at 119. One councilmember opined that “[mJaybe
they aren’t hungry enough or cold enough . . . to make a change in their behavior.” /d.,
at 122. The council president summed up the goal succinctly: “ ‘[T]he point is to make it
uncomfortable enough for [homeless people] in our city so they will want to move on
down the road.’ ” Id., at 114 .[3]

“ o€

One action item from this meeting was the “ ‘targeted enforcement of illegal camping’ ”
against homeless people. App. to Pet. for Cert. 169a. “The year following the [public
meeting] saw a significant increase in enforcement of the City’s anti-sleeping and anti-
camping ordinances. From 2013 through 2018, the City issued a steady stream of
tickets under the ordinances.” 72 F. 4th, at 876-877.

B

Next consider the text. The Ordinances by their terms single out homeless people. They
define “campsite” as “any place where bedding, sleeping bag, or other material used for
bedding purposes” is placed “for the purpose of maintaining a temporary place to live.”
§5.61.010. The majority claims that it “makes no difference whether the charged
defendant is homeless.” Ante, at 20. Yet the Ordinances do not apply unless bedding is
placed to maintain a temporary place to live. Thus, “what separates prohibited conduct
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from permissible conduct is a person’s intent to ‘live’ in public spaces. Infants napping in
strollers, Sunday afternoon picnickers, and nighttime stargazers may all engage in the
same conduct of bringing blankets to public spaces [and sleeping], but they are exempt
from punishment because they have a separate ‘place to live’ to which they presumably
intend to return.” Brief for Criminal Law and Punishment Scholars as Amici Curiae 12.

Put another way, the Ordinances single out for punishment the activities that define the
status of being homeless. By most definitions, homeless individuals are those that lack
“a fixed, regular, and adequate nighttime residence.” 42 U. S. C. §11434a(2)(A); 24 CFR
§8§582.5, 578.3 (2023). Permitting Grants Pass to criminalize sleeping outside with as
little as a blanket permits Grants Pass to criminalize homelessness. “Thereisno . ..
separation between being without available indoor shelter and sleeping in public—they
are opposite sides of the same coin.” Brief for United States as Amicus Curiae 25. The
Ordinances use the definition of “campsite” as a proxy for homelessness because those
lacking “a fixed, regular, and adequate nighttime residence” are those who need to
sleep in public to “maintai[n] a temporary place to live.”

|. The Right to Bear Arms

New York Rifle and Pistol Assoc. v. Bruen
597 U.S. (2022)

Brandon Koch and Robert Nash are members of the New York Rifle and Piston
Association, an organization created to defend Second Amendment rights. Bruen is the
superintendent of the New York State Police who oversees enforcement of the state’s
gun licensing laws. Both Koch and Nash were denied licenses that would allow them to
carry weapons in public for the purposes of self-defense. New York law makes it a crime
to possess a firearm without a license. To get a license to have a gun in the home,
applicants must convince a licensing officer (usually a judge or law enforcement officer)
of their good moral character, show that they do not have a criminal or mental health
history, and that “no good cause exists for denial of the license.” To get a license for
carrying a gun outside of the home, applicants must prove that a “proper cause exists” or
that they have a “special need.” Without that showing, they can get a restricted license
that allows them to transport and carry a weapon for the purposes of hunting, target
shooting, or employment. Both men qualified for the restricted license for carrying outside
the home, but both were denied the unrestricted license they sought. Hearing officers
found that they showed no “special need” and that their desire to have them for general
self-defense purposes was insufficient. They sued, arguing that the New York licensing
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regime violated the Second and Fourteenth Amendments. A federal district court and the
Second Circuit Court of Appeals ruled against them, relying on an earlier Second Circuit
decision upholding the New York provisions because they were “substantially related to
the achievement of an important governmental interest.” Kachalsky v. County of
Westchester, 701 F.3d 81 (CA2 2012).

JUSTICE THOMAS delivered the opinion of the Court.

In District of Columbia v. Heller, 554 U.S. 570 (2008), and McDonald v. Chicago, 561
U.S. 742 (2010), we recognized that the Second and Fourteenth Amendments protect
the right of an ordinary, law-abiding citizen to possess a handgun in the home for self-
defense. In this case, petitioners and respondents agree that ordinary, law-abiding
citizens have a similar right to carry handguns publicly for their self-defense. We too
agree, and now hold, consistent with Heller and McDonald, that the Second and
Fourteenth Amendments protect an individual’s right to carry a handgun for self-defense
outside the home.

The parties nevertheless dispute whether New York’s licensing regime respects the
constitutional right to carry handguns publicly for self-defense. In 43 States, the
government issues licenses to carry based on objective criteria. But in six States,
including New York, the government further conditions issuance of a license to carry on
a citizen’s showing of some additional special need. Because the State of New York
issues public-carry licenses only when an applicant demonstrates a special need for
self-defense, we conclude that the State’s licensing regime violates the Constitution.

Il
In Heller and McDonald, we held that the Second and Fourteenth Amendments protect
an individual right to keep and bear arms for self-defense. In doing so, we held
unconstitutional two laws that prohibited the possession and use of handguns in the
home. In the years since, the Courts of Appeals have coalesced around a “two-step”
framework for analyzing Second Amendment challenges that combines history with
means-end scrutiny.

Today, we decline to adopt that two-part approach. In keeping with Heller, we hold that
when the Second Amendment’s plain text covers an individual’s conduct, the
Constitution presumptively protects that conduct. To justify its regulation, the
government may not simply posit that the regulation promotes an important interest.
Rather, the government must demonstrate that the regulation is consistent with this
Nation’s historical tradition of firearm regulation. Only if a firearm regulation is consistent
with this Nation’s historical tradition may a court conclude that the individual’s conduct
falls outside the Second Amendment’s “unqualified command.” . . .

A
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Since Heller and McDonald, the two-step test that Courts of Appeals have developed to
assess Second Amendment claims proceeds as follows. At the first step, the
government may justify its regulation by “establish[ing] that the challenged law regulates
activity falling outside the scope of the right as originally understood.” . . . The Courts of
Appeals then ascertain the original scope of the right based on its historical meaning. . .
If the government can prove that the regulated conduct falls beyond the Amendment’s
original scope, “then the analysis can stop there; the regulated activity is categorically
unprotected.” . . . But if the historical evidence at this step is “inconclusive or suggests
that the regulated activity is not categorically unprotected,” the courts generally proceed
to step two. . . .

At the second step, courts often analyze “how close the law comes to the core of the
Second Amendment right and the severity of the law’s burden on that right.”. . . The
Courts of Appeals generally maintain “that the core Second Amendment right is limited
to self-defense in the home.” Gould, 907 F. 3d, at 671 (emphasis added). . . If a “core”
Second Amendment right is burdened, courts apply “strict scrutiny” and ask whether the
Government can prove that the law is “narrowly tailored to achieve a compelling
governmental interest.” . . . Otherwise, they apply intermediate scrutiny and consider
whether the Government can show that the regulation is “substantially related to the
achievement of an important governmental interest.”. . . Both respondents and the
United States largely agree with this consensus, arguing that intermediate scrutiny is
appropriate when text and history are unclear in attempting to delineate the scope of the
right. . .

B
Despite the popularity of this two-step approach, it is one step too many. Step one of
the predominant framework is broadly consistent with Heller, which demands a test
rooted in the Second Amendment’s text, as informed by history. But Heller and
McDonald do not support applying means-end scrutiny in the Second Amendment
context. Instead, the government must affirmatively prove that its firearms regulation is
part of the historical tradition that delimits the outer bounds of the right to keep and bear
arms.

1
[Thomas reviews the historical analysis the Court relied on in deciding Heller].

2
As the foregoing shows, Heller's methodology centered on constitutional text and
history. Whether it came to defining the character of the right (individual or militia
dependent), suggesting the outer limits of the right, or assessing the constitutionality of
a particular regulation, Heller relied on text and history. It did not invoke any means-end
test such as strict or intermediate scrutiny.

Moreover, Heller and McDonald expressly rejected the application of any “judge-

empowering ‘interest-balancing inquiry’ that ‘asks whether the statute burdens a
protected interest in a way or to an extent that is out of proportion to the statute’s
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salutary effects upon other important governmental interests.”” .. . We declined to
engage in means-end scrutiny because “[tlhe very enumeration of the right takes out of
the hands of government—even the Third Branch of Government—the power to decide
on a case-by-case basis whether the right is really worth insisting upon.” Heller, 554

U. S., at 634. We then concluded: “A constitutional guarantee subject to future judges’
assessments of its usefulness is no constitutional guarantee at all.” Ibid.

Not only did Heller decline to engage in means-end scrutiny generally, but it also
specifically ruled out the intermediate-scrutiny test that respondents and the United
States now urge us to adopt. . .. .. Thus, when Heller expressly rejected that dissent’s
“‘interest-balancing inquiry,”. . . it necessarily rejected intermediate scrutiny.

In sum, the Courts of Appeals’ second step is inconsistent with Heller's historical
approach and its rejection of means-end scrutiny. We reiterate that the standard for
applying the Second Amendment is as follows: When the Second Amendment’s plain
text covers an individual’s conduct, the Constitution presumptively protects that conduct.
The government must then justify its regulation by demonstrating that it is consistent
with the Nation’s historical tradition of firearm regulation. Only then may a court
conclude that the individual’s conduct falls outside the Second Amendment’s
“‘unqualified command.” . . .

C
[Thomas argues that this standard accords with the way in which the Court has
historically protected other constitutional rights including those protected by the First
Amendment and the Confrontation Clause.]

To be sure, “[h]istorical analysis can be difficult; it sometimes requires resolving
threshold questions, and making nuanced judgments about which evidence to consult
and how to interpret it.” McDonald, 561 U. S., at 803—-804 (Scalia, J., concurring). But
reliance on history to inform the meaning of constitutional text—especially text meant to
codify a pre-existing right—is, in our view, more legitimate, and more administrable,
than asking judges to “make difficult empirical judgments” about “the costs and benefits
of firearms restrictions,” especially given their “lack [of] expertise” in the field. Id., at
790-791 (plurality opinion).

If the last decade of Second Amendment litigation has taught this Court anything, it is
that federal courts tasked with making such difficult empirical judgments regarding
firearm regulations under the banner of “intermediate scrutiny” often defer to the
determinations of legislatures. But while that judicial deference to legislative interest
balancing is understandable—and, elsewhere, appropriate—it is not deference that the
Constitution demands here. The Second Amendment “is the very product of an interest
balancing by the people” and it “surely elevates above all other interests the right of law-
abiding, responsible citizens to use arms” for self-defense. Heller, 554 U. S., at 635. It is
this balance—struck by the traditions of the American people—that demands our
unqualified deference.
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D
The test that we set forth in Heller and apply today requires courts to assess whether
modern firearms regulations are consistent with the Second Amendment’s text and
historical understanding. In some cases, that inquiry will be fairly straightforward. For
instance, when a challenged regulation addresses a general societal problem that has
persisted since the 18th century, the lack of a distinctly similar historical regulation
addressing that problem is relevant evidence that the challenged regulation is
inconsistent with the Second Amendment. Likewise, if earlier generations addressed the
societal problem, but did so through materially different means, that also could be
evidence that a modern regulation is unconstitutional. And if some jurisdictions actually
attempted to enact analogous regulations during this timeframe, but those proposals
were rejected on constitutional grounds, that rejection surely would provide some
probative evidence of unconstitutionality.

New York’s proper-cause requirement concerns the same alleged societal problem
addressed in Heller: “handgun violence,” primarily in “urban area[s].” Ibid. Following the
course charted by Heller, we will consider whether “historical precedent” from before,
during, and even after the founding evinces a comparable tradition of regulation. Id., at
631. And, as we explain below, we find no such tradition in the historical materials that
respondents and their amici have brought to bear on that question. . .

While the historical analogies here and in Heller are relatively simple to draw, other
cases implicating unprecedented societal concerns or dramatic technological changes
may require a more nuanced approach. The regulatory challenges posed by firearms
today are not always the same as those that preoccupied the Founders in 1791 or the
Reconstruction generation in 1868. Fortunately, the Founders created a Constitution—
and a Second Amendment—"‘intended to endure for ages to come, and consequently,
to be adapted to the various crises of human affairs.” McCulloch v. Maryland, 4 Wheat.
316, 415 (1819). Although its meaning is fixed according to the understandings of those
who ratified it, the Constitution can, and must, apply to circumstances beyond those the
Founders specifically anticipated. See, e.g., United States v. Jones, 565 U.S. 400, 404—
405 (2012) (holding that installation of a tracking device was “a physical intrusion [that]
would have been considered a ‘search’ within the meaning of the Fourth Amendment
when it was adopted”).

While we do not now provide an exhaustive survey of the features that render
regulations relevantly similar under the Second Amendment, we do think that Heller and
McDonald point toward at least two metrics: how and why the regulations burden a law-
abiding citizen’s right to armed self-defense. As we stated in Heller and repeated in
McDonald, “individual self-defense is ‘the central component’ of the Second
Amendment right.” McDonald, 561 U. S., at 767 (quoting Heller, 554 U. S., at 599); see
also id., at 628 (“the inherent right of self-defense has been central to the Second
Amendment right”). Therefore, whether modern and historical regulations impose a
comparable burden on the right of armed self-defense and whether that burden is
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comparably justified are “ ‘central’ ” considerations when engaging in an analogical
inquiry. McDonald, 561 U. S., at 767 (quoting Heller, 554 U. S., at 599).

To be clear, analogical reasoning under the Second Amendment is neither a regulatory
straightjacket nor a regulatory blank check. On the one hand, courts should not “uphold
every modern law that remotely resembles a historical analogue,” because doing so
“risk[s] endorsing outliers that our ancestors would never have accepted.” Drummond v.
Robinson, 9 F. 4th 217, 226 (CA3 2021). On the other hand, analogical reasoning
requires only that the government identify a well-established and representative
historical analogue, not a historical twin. So even if a modern-day regulation is not a
dead ringer for historical precursors, it still may be analogous enough to pass
constitutional muster.

Consider, for example, Heller’s discussion of “longstanding” “laws forbidding the
carrying of firearms in sensitive places such as schools and government buildings.” 554
U. S., at 626. Although the historical record yields relatively few 18th- and 19th-century
“sensitive places” where weapons were altogether prohibited—e.g., legislative
assemblies, polling places, and courthouses—we are also aware of no disputes
regarding the lawfulness of such prohibitions. See D. Kopel & J. Greenlee, The
“Sensitive Places” Doctrine, 13 Charleston L. Rev. 205, 229-236, 244-247 (2018); see
also Brief for Independent Institute as Amicus Curiae 11-17. We therefore can assume
it settled that these locations were “sensitive places” where arms carrying could be
prohibited consistent with the Second Amendment. And courts can use analogies to
those historical regulations of “sensitive places” to determine that modern regulations
prohibiting the carry of firearms in new and analogous sensitive places are
constitutionally permissible.

Although we have no occasion to comprehensively define “sensitive places” in this
case, we do think respondents err in their attempt to characterize New York’s proper-
cause requirement as a “sensitive-place” law. In their view, “sensitive places” where the
government may lawfully disarm law-abiding citizens include all “places where people
typically congregate and where law-enforcement and other public-safety professionals
are presumptively available.” Brief for Respondents 34. It is true that people sometimes
congregate in “sensitive places,” and it is likewise true that law enforcement
professionals are usually presumptively available in those locations. But expanding the
category of “sensitive places” simply to all places of public congregation that are not
isolated from law enforcement defines the category of “sensitive places” far too broadly.
Respondents’ argument would in effect exempt cities from the Second Amendment and
would eviscerate the general right to publicly carry arms for self-defense that we discuss
in detail below. . . . Put simply, there is no historical basis for New York to effectively
declare the island of Manhattan a “sensitive place” simply because it is crowded and
protected generally by the New York City Police Department.
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Having made the constitutional standard endorsed in Heller more explicit, we now apply
that standard to New York’s proper-cause requirement.

A
It is undisputed that petitioners Koch and Nash—two ordinary, law-abiding, adult
citizens—are part of “the people” whom the Second Amendment protects. See Heller,
554 U. S., at 580. Nor does any party dispute that handguns are weapons “in common
use” today for self-defense. . . We therefore turn to whether the plain text of the Second
Amendment protects Koch’s and Nash’s proposed course of conduct—carrying
handguns publicly for self-defense.

We have little difficulty concluding that it does. . . .

This definition of “bear” naturally encompasses public carry. Most gun owners do not
wear a holstered pistol at their hip in their bedroom or while sitting at the dinner table.
Although individuals often “keep” firearms in their home, at the ready for self-defense,
most do not “bear” (i.e., carry) them in the home beyond moments of actual
confrontation. To confine the right to “bear” arms to the home would nullify half of the
Second Amendment’s operative protections.

Moreover, confining the right to “bear” arms to the home would make little sense given
that self-defense is “the central component of the [ Second Amendment] right itself.”
Heller, 554 U. S., at 599; see also McDonald, 561 U. S., at 767. After all, the Second
Amendment guarantees an “individual right to possess and carry weapons in case of
confrontation,” Heller, 554 U. S., at 592, and confrontation can surely take place outside
the home.

The Second Amendment’s plain text thus presumptively guarantees petitioners Koch
and Nash a right to “bear” arms in public for self-defense.

B
Conceding that the Second Amendment guarantees a general right to public carry, . . .
respondents instead claim that the Amendment “permits a State to condition handgun
carrying in areas ‘frequented by the general public’ on a showing of a non- speculative
need for armed self-defense in those areas,” . . . To support that claim, the burden falls
on respondents to show that New York’s proper-cause requirement is consistent with
this Nation’s historical tradition of firearm regulation. Only if respondents carry that
burden can they show that the pre-existing right codified in the Second Amendment,
and made applicable to the States through the Fourteenth, does not protect petitioners’
proposed course of conduct.

Respondents appeal to a variety of historical sources from the late 1200s to the early
1900s. We categorize these periods as follows: (1) medieval to early modern England;
(2) the American Colonies and the early Republic; (3) antebellum America; (4)
Reconstruction; and (5) the late-19th and early-20th centuries.
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We categorize these historical sources because, when it comes to interpreting the
Constitution, not all history is created equal. “Constitutional rights are enshrined with the
scope they were understood to have when the people adopted them.” Heller, 554 U. S.,
at 634—-635 (emphasis added). The Second Amendment was adopted in 1791; the
Fourteenth in 1868. Historical evidence that long predates either date may not illuminate
the scope of the right if linguistic or legal conventions changed in the intervening years. .

* * *

With these principles in mind, we turn to respondents’ historical evidence. Throughout
modern Anglo-American history, the right to keep and bear arms in public has
traditionally been subject to well-defined restrictions governing the intent for which one
could carry arms, the manner of carry, or the exceptional circumstances under which
one could not carry arms. But apart from a handful of late-19th-century jurisdictions, the
historical record compiled by respondents does not demonstrate a tradition of broadly
prohibiting the public carry of commonly used firearms for self-defense. Nor is there any
such historical tradition limiting public carry only to those law-abiding citizens who
demonstrate a special need for self-defense. We conclude that respondents have failed
to meet their burden to identify an American tradition justifying New York’s proper-cause
requirement. Under Heller’s text-and-history standard, the proper-cause requirement is
therefore unconstitutional.

[Thomas argues that the respondents’ use of early English history and custom to show
that limits on public carry are justified is misquided, calling it “ambiguous at best” and
‘not sufficiently probative to defend New York’s proper-cause requirement.” Their
examples of colonial era statutes are dismissed because they provide only three
examples which Thomas says does not demonstrate a tradition. Of the proliferation of
laws that followed ratification of the Second, none of them imposed a burden similar to
the one imposed by New York’s law.]

To summarize: The historical evidence from antebellum America does demonstrate that
the manner of public carry was subject to reasonable regulation. Under the common
law, individuals could not carry deadly weapons in a manner likely to terrorize others.
Similarly, although surety statutes did not directly restrict public carry, they did provide
financial incentives for responsible arms carrying. Finally, States could lawfully eliminate
one kind of public carry—concealed carry—so long as they left open the option to carry
openly.

None of these historical limitations on the right to bear arms approach New York’s
proper-cause requirement because none operated to prevent law-abiding citizens with
ordinary self-defense needs from carrying arms in public for that purpose.

4

Evidence from around the adoption of the Fourteenth Amendment also fails to support
respondents’ position. For the most part, respondents and the United States ignore the
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“outpouring of discussion of the [right to keep and bear arms] in Congress and in public
discourse, as people debated whether and how to secure constitutional rights for newly
free slaves” after the Civil War. Heller, 554 U. S., at 614. Of course, we are not obliged
to sift the historical materials for evidence to sustain New York’s statute. That is
respondents’ burden. Nevertheless, we think a short review of the public discourse
surrounding Reconstruction is useful in demonstrating how public carry for self-defense
remained a central component of the protection that the Fourteenth Amendment
secured for all citizens. [Thomas discusses the ways that states imposed restrictions on
carrying firearms largely to keep formerly enslaved people from exercising their Second
Amendment rights, arguing that these historical examples of public carry laws should
not be used to justify contemporary restrictions.]

5
Finally, respondents point to the slight uptick in gun regulation during the late-19th
century—principally in the Western Territories. As we suggested in Heller, however,
late-19th-century evidence cannot provide much insight into the meaning of the Second
Amendment when it contradicts earlier evidence. . . . Here, moreover, respondents’
reliance on late-19th-century laws has several serious flaws even beyond their temporal
distance from the founding.

These territorial restrictions fail to justify New York’s proper-cause requirement for
several reasons. First, the bare existence of these localized restrictions cannot
overcome the overwhelming evidence of an otherwise enduring American tradition
permitting public carry. For starters, “[t]he very transitional and temporary character of
the American [territorial] system” often “. . .

The exceptional nature of these western restrictions is all the more apparent when one
considers the miniscule territorial populations who would have lived under them.. . .we
will not stake our interpretation on a handful of temporary territorial laws that were
enacted nearly a century after the Second Amendment’s adoption, governed less than
1% of the American population, and also “contradic|t] the overwhelming weight” of
other, more contemporaneous historical evidence. Heller, 554 U. S., at 632.

* * *
At the end of this long journey through the Anglo-American history of public carry, we
conclude that respondents have not met their burden to identify an American tradition
justifying the State’s proper-cause requirement. The Second Amendment guaranteed to
“all Americans” the right to bear commonly used arms in public subject to certain
reasonable, well-defined restrictions. Heller, 554 U. S., at 581. Those restrictions, for
example, limited the intent for which one could carry arms, the manner by which one
carried arms, or the exceptional circumstances under which one could not carry arms,
such as before justices of the peace and other government officials. Apart from a few
late-19th-century outlier jurisdictions, American governments simply have not broadly
prohibited the public carry of commonly used firearms for personal defense. Nor,
subject to a few late-in-time outliers, have American governments required law-abiding,
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responsible citizens to “demonstrate a special need for self-protection distinguishable
from that of the general community” in order to carry arms in public. . .

v
The constitutional right to bear arms in public for self-defense is not “a second-class
right, subject to an entirely different body of rules than the other Bill of Rights
guarantees.” McDonald, 561 U. S., at 780 (plurality opinion). We know of no other
constitutional right that an individual may exercise only after demonstrating to
government officers some special need. That is not how the First Amendment works
when it comes to unpopular speech or the free exercise of religion. It is not how the
Sixth Amendment works when it comes to a defendant’s right to confront the witnesses
against him. And it is not how the Second Amendment works when it comes to public
carry for self-defense.

New York’s proper-cause requirement violates the Fourteenth Amendment in that it
prevents law-abiding citizens with ordinary self-defense needs from exercising their right
to keep and bear arms. We therefore reverse the judgment of the Court of Appeals and
remand the case for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE ALITO, concurring
| join the opinion of the Court in full but add the following comments in response to the

dissent.
[

Much of the dissent seems designed to obscure the specific question that the Court has
decided, and therefore it may be helpful to provide a succinct summary of what we have
actually held. In District of Columbia v. Heller, 554 U.S. 570 (2008), the Court
concluded that the Second Amendment protects the right to keep a handgun in the
home for self-defense. Heller found that the Amendment codified a preexisting right and
that this right was regarded at the time of the Amendment’s adoption as rooted in “ ‘the
natural right of resistance and self-preservation.’ ” Id., at 594. “[T]he inherent right of
self-defense,” Heller explained, is “central to the Second Amendment right.” /d., at 628.

Although Heller concerned the possession of a handgun in the home, the key point that
we decided was that “the people,” not just members of the “militia,” have the right to use
a firearm to defend themselves. And because many people face a serious risk of lethal
violence when they venture outside their homes, the Second Amendment was
understood at the time of adoption to apply under those circumstances. The Court’s
exhaustive historical survey establishes that point very clearly, and today’s decision
therefore holds that a State may not enforce a law, like New York’s Sullivan Law, that
effectively prevents its law-abiding residents from carrying a gun for this purpose.
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That is all we decide. Our holding decides nothing about who may lawfully possess a
firearm or the requirements that must be met to buy a gun. Nor does it decide anything
about the kinds of weapons that people may possess. Nor have we disturbed anything
that we said in Heller or McDonald v. Chicago,561 U.S. 742 (2010), about restrictions
that may be imposed on the possession or carrying of guns.

JUSTICE KAVANAUGH, with whom THE CHIEF JUSTICE joins, concurring.

| join the Court’s opinion, and | write separately to underscore two important points
about the limits of the Court’s decision.

First, the Court’s decision does not prohibit States from imposing licensing requirements
for carrying a handgun for self-defense. In particular, the Court’s decision does not
affect the existing licensing regimes—known as “shall-issue” regimes—that are
employed in 43 States.

The Court’s decision addresses only the unusual discretionary licensing regimes, known
as “may-issue” regimes, that are employed by 6 States including New York. . .

Second, as Heller and McDonald established and the Court today again explains, the
Second Amendment “is neither a regulatory straightjacket nor a regulatory blank check.”
Ante, at 21. Properly interpreted, the Second Amendment allows a “variety” of gun
regulations. Heller, 554 U. S., at 636.

JUSTICE BARRETT, concurring.

| join the Court’s opinion in full. | write separately to highlight two methodological points
that the Court does not resolve. First, the Court does not conclusively determine the
manner and circumstances in which postratification practice may bear on the original
meaning of the Constitution. See ante, at 24—-29. Scholars have proposed competing
and potentially conflicting frameworks for this analysis, . . .The historical inquiry
presented in this case does not require us to answer such questions, which might make
a difference in another case.

Second and relatedly, the Court avoids another “ongoing scholarly debate on whether
courts should primarily rely on the prevailing understanding of an individual right when
the Fourteenth Amendment was ratified in 1868” or when the Bill of Rights was ratified
in 1791. Ante, at 29. Here, the lack of support for New York’s law in either period makes
it unnecessary to choose between them. But if 1791 is the benchmark, then New York’s
appeals to Reconstruction-era history would fail for the independent reason that this
evidence is simply too late (in addition to too little). . . So today’s decision should not be
understood to endorse freewheeling reliance on historical practice from the mid-to-late
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19th century to establish the original meaning of the Bill of Rights. On the contrary, the
Court is careful to caution “against giving postenactment history more weight than it can
rightly bear.” . . .

JUSTICE BREYER, with whom JUSTICE SOTOMAYOR and JUSTICE KAGAN join,
dissenting.

In 2020, 45,222 Americans were killed by firearms. See Centers for Disease Control
and Prevention, Fast Facts: Firearm Violence Prevention (last updated May 4, 2022)
(CDC, Fast Facts),. . . Since the start of this year (2022), there have been 277 reported
mass shootings—an average of more than one per day. See Gun Violence Archive (last
visited June 20, 2022), https://www.gunviolence archive.org. Gun violence has now
surpassed motor vehicle crashes as the leading cause of death among children and
adolescents. J. Goldstick, R. Cunningham, & P. Carter, Current Causes of Death in
Children and Adolescents in the United States, 386 New England J. Med. 1955 (May
19, 2022) (Goldstick).

Many States have tried to address some of the dangers of gun violence just described
by passing laws that limit, in various ways, who may purchase, carry, or use firearms of
different kinds. The Court today severely burdens States’ efforts to do so. It invokes the
Second Amendment to strike down a New York law regulating the public carriage of
concealed handguns. In my view, that decision rests upon several serious mistakes.

First, the Court decides this case on the basis of the pleadings, without the benefit of
discovery or an evidentiary record. As a result, it may well rest its decision on a
mistaken understanding of how New York’s law operates in practice. Second, the Court
wrongly limits its analysis to focus nearly exclusively on history. It refuses to consider
the government interests that justify a challenged gun regulation, regardless of how
compelling those interests may be. The Constitution contains no such limitation, and
neither do our precedents. Third, the Court itself demonstrates the practical problems
with its history-only approach. In applying that approach to New York’s law, the Court
fails to correctly identify and analyze the relevant historical facts. Only by ignoring an
abundance of historical evidence supporting regulations restricting the public carriage of
firearms can the Court conclude that New York’s law is not “consistent with the Nation’s
historical tradition of firearm regulation.” See ante, at 15.

In my view, when courts interpret the Second Amendment, it is constitutionally proper,
indeed often necessary, for them to consider the serious dangers and consequences of
gun violence that lead States to regulate firearms. The Second Circuit has done so and
has held that New York’s law does not violate the Second Amendment. See Kachalsky
v. County of Westchester, 701 F.3d 81, 97-99, 101 (2012). | would affirm that holding.
At a minimum, | would not strike down the law based only on the pleadings, as the
Court does today—without first allowing for the development of an evidentiary record
and without considering the State’s compelling interest in preventing gun violence. |
respectfully dissent.
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B
The Court’s near-exclusive reliance on history is not only unnecessatry, it is deeply
impractical. It imposes a task on the lower courts that judges cannot easily accomplish.
Judges understand well how to weigh a law’s objectives (its “ends”) against the
methods used to achieve those objectives (its “means”). Judges are far less
accustomed to resolving difficult historical questions. Courts are, after all, staffed by
lawyers, not historians. Legal experts typically have little experience answering
contested historical questions or applying those answers to resolve contemporary
problems.

The Court’s insistence that judges and lawyers rely nearly exclusively on history to
interpret the Second Amendment thus raises a host of troubling questions. Consider, for
example, the following. Do lower courts have the research resources necessary to
conduct exhaustive historical analyses in every Second Amendment case? What
historical regulations and decisions qualify as representative analogues to modern
laws? How will judges determine which historians have the better view of close
historical questions? Will the meaning of the Second Amendment change if or when
new historical evidence becomes available? And, most importantly, will the Court’s
approach permit judges to reach the outcomes they prefer and then cloak those
outcomes in the language of history? . ..

Consider Heller itself. That case, fraught with difficult historical questions, illustrates the
practical problems with expecting courts to decide important constitutional questions
based solely on history. The majority in Heller undertook 40 pages of textual and
historical analysis and concluded that the Second Amendment’s protection of the right
to “keep and bear Arms” historically encompassed an “individual right to possess and
carry weapons in case of confrontation”—that is, for self-defense. 554 U. S., at 592; see
also id., at 579—-619. Justice Stevens’ dissent conducted an equally searching textual
and historical inquiry and concluded, to the contrary, that the term “bear Arms” was an
idiom that protected only the right “to use and possess arms in conjunction with service
in a well-regulated militia.” 1d., at 651. | do not intend to relitigate Heller here. | accept its
holding as a matter of stare decisis. | refer to its historical analysis only to show the
difficulties inherent in answering historical questions and to suggest that judges do not
have the expertise needed to answer those questions accurately.

For example, the Heller majority relied heavily on its interpretation of the English Bill of
Rights. Citing Blackstone, the majority claimed that the English Bill of Rights protected a
“ ‘right of having and using arms for self-preservation and defence.’ ” Id., at 594 (quoting
1 Commentaries on the Laws of England 140 (1765)). The majority interpreted that
language to mean a private right to bear arms for self-defense, “having nothing
whatever to do with service in a militia.” 554 U. S., at 593. Two years later, however, 21
English and early American historians (including experts at top universities) told us in
McDonald v. Chicago, 561 U.S. 742 (2010), that the Heller Court had gotten the history
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wrong: The English Bill of Rights “did not . . . protect an individual’s right to possess,
own, or use arms for private purposes such as to defend a home against burglars.” Brief
for English/Early American Historians as Amici Curiae in McDonald v. Chicago, O. T.
2009, No. 08-1521, p. 2. Rather, these amici historians explained, the English right to
‘have arms” ensured that the Crown could not deny Parliament (which represented the
people) the power to arm the landed gentry and raise a militia—or the right of the
people to possess arms to take part in that milita—"should the sovereign usurp the
laws, liberties, estates, and Protestant religion of the nation.” Id., at 2—3. Thus, the
English right did protect a right of “self-preservation and defence,” as Blackstone said,
but that right “was to be exercised not by individuals acting privately or independently,
but as a militia organized by their elected representatives,” i.e., Parliament. Id., at 7-8.
The Court, not an expert in history, had misread Blackstone and other sources
explaining the English Bill of Rights.

| repeat that | do not cite these arguments in order to relitigate Heller. | wish only to
illustrate the difficulties that may befall lawyers and judges when they attempt to rely
solely on history to interpret the Constitution. In Heller, we attempted to determine the
scope of the Second Amendment right to bear arms by conducting a historical analysis,
and some of us arrived at very different conclusions based on the same historical
sources. Many experts now tell us that the Court got it wrong in a number of ways. That
is understandable given the difficulty of the inquiry that the Court attempted to
undertake. The Court’s past experience with historical analysis should serve as a
warning against relying exclusively, or nearly exclusively, on this mode of analysis in the
future.

Failing to heed that warning, the Court today does just that. Its near-exclusive reliance
on history will pose a number of practical problems. First, the difficulties attendant to
extensive historical analysis will be especially acute in the lower courts. The Court’s
historical analysis in this case is over 30 pages long and reviews numerous original
sources from over 600 years of English and American history. Ante, at 30—62. Lower
courts—especially district courts—typically have fewer research resources, less
assistance from amici historians, and higher caseloads than we do. They are therefore
ill equipped to conduct the type of searching historical surveys that the Court’s approach
requires. Tellingly, even the Courts of Appeals that have addressed the question
presented here (namely, the constitutionality of public carriage restrictions like New
York’s) “have, in large part, avoided extensive historical analysis.” Young v. Hawaii, 992
F.3d 765, 784—785 (CA9 2021) (collecting cases). In contrast, lawyers and courts are
well equipped to administer means-end scrutiny, which is regularly applied in a variety
of constitutional contexts, see supra, at 24-25.

Second, the Court’s opinion today compounds these problems, for it gives the lower
courts precious little guidance regarding how to resolve modern constitutional questions
based almost solely on history. See, e.g., ante, at 1 (Barrett, J., concurring)
(“highlight[ing] two methodological points that the Court does not resolve”). The Court
declines to “provide an exhaustive survey of the features that render regulations
relevantly similar under the Second Amendment.” Ante, at 20. Other than noting that its
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history-only analysis is “neither a . . . straightjacket nor a . . . blank check,” the Court
offers little explanation of how stringently its test should be applied. Ante, at 21.
Ironically, the only two “relevan]t]” metrics that the Court does identify are “how and
why” a gun control regulation “burden(s the] right to armed self-defense.” Ante, at 20. In
other words, the Court believes that the most relevant metrics of comparison are a
regulation’s means (how) and ends (why)—even as it rejects the utility of means-end
scrutiny.

What the Court offers instead is a laundry list of reasons to discount seemingly relevant
historical evidence. The Court believes that some historical laws and decisions cannot
justify upholding modern regulations because, it says, they were outliers. It explains that
just two court decisions or three colonial laws are not enough to satisfy its test. Ante, at
37, 57. But the Court does not say how many cases or laws would suffice “to show a
tradition of public-carry regulation.” Ante, at 37. Other laws are irrelevant, the Court
claims, because they are too dissimilar from New York’s concealed-carry licensing
regime. See, e.g., ante, at 48-49. But the Court does not say what “representative
historical analogue,” short of a “twin” or a “dead ringer,” would suffice. See ante, at 21
(emphasis deleted). Indeed, the Court offers many and varied reasons to reject potential
representative analogues, but very few reasons to accept them. At best, the numerous
justifications that the Court finds for rejecting historical evidence give judges ample tools
to pick their friends out of history’s crowd. At worst, they create a one-way ratchet that
will disqualify virtually any “representative historical analogue” and make it nearly
impossible to sustain common-sense regulations necessary to our Nation’s safety and
security.

Third, even under ideal conditions, historical evidence will often fail to provide clear
answers to difficult questions. As an initial matter, many aspects of the history of
firearms and their regulation are ambiguous, contradictory, or disputed. Unsurprisingly,
the extent to which colonial statutes enacted over 200 years ago were actually
enforced, the basis for an acquittal in a 17th-century decision, and the interpretation of
English laws from the Middle Ages (to name just a few examples) are often less than
clear. And even historical experts may reach conflicting conclusions based on the same
sources. Compare, e.g., P. Charles, The Faces of the Second Amendment Outside the
Home: History Versus Ahistorical Standards of Review, 60 Clev. St. L. Rev. 1, 14
(2012), with J. Malcolm, To Keep and Bear Arms: The Origins of an Anglo-American
Right 104 (1994). As a result, history, as much as any other interpretive method, leaves
ample discretion to “loo[k] over the heads of the [crowd] for one’s friends.” A. Scalia & B.
Garner, Reading Law: The Interpretation of Legal Texts 377 (2012).

Fourth, | fear that history will be an especially inadequate tool when it comes to modern
cases presenting modern problems. Consider the Court’s apparent preference for
founding-era regulation. .. In 1790, most of America’s relatively small population of just
four million people lived on farms or in small towns. Even New York City, the largest
American city then, as it is now, had a population of just 33,000 people. Small founding-
era towns are unlikely to have faced the same degrees and types of risks from gun

62



Copyright © 2024 Carolina Academic Press, LLC. All rights reserved.

violence as major metropolitan areas do today, so the types of regulations they adopted
are unlikely to address modern needs. . .

v
Indeed, the Court’s application of its history-only test in this case demonstrates the very
pitfalls described above. The historical evidence reveals a 700-year Anglo-American
tradition of regulating the public carriage of firearms in general, and concealed or
concealable firearms in particular. The Court spends more than half of its opinion trying
to discredit this tradition. But, in my view, the robust evidence of such a tradition cannot
be so easily explained away. Laws regulating the public carriage of weapons existed in
England as early as the 13th century and on this Continent since before the founding.
Similar laws remained on the books through the ratifications of the Second and
Fourteenth Amendments through to the present day. Many of those historical
regulations imposed significantly stricter restrictions on public carriage than New York’s
licensing requirements do today. Thus, even applying the Court’s history-only analysis,
New York’s law must be upheld because “historical precedent from before, during, and
.. . after the founding evinces a comparable tradition of regulation.” . . .

| respectfully dissent.

U.S. v. Rahimi
602 U.S. (2024)

18 U. S. C. §922(g)(8), a federal statute, prohibits an individual subject to a domestic
violence restraining order from possessing a firearm if that order includes a finding that
he “represents a credible threat to the physical safety of [an] intimate partner,” or a child
of the partner or individual. Zackey Rahimi was subject to such an order after he
threatened the mother of his young child with a gun and engaged in additional domestic
violence. After the restraining order was issued, he engaged in several other crimes
involving a firearm. A federal prosecutor charged him with one count of violating the
statute, which carried with it a potential prison sentence of up to ten years. Rahimi
moved to dismiss the charge arguing that the statute on its face violated the Second
Amendment. The federal district court denied the claim, and he plead guilty, but
appealed to the 5™ Circuit Court of Appeals on the constitutional question. While his
petition was pending before the circuit court, the Supreme Court decided New York Rifle
and Pistol Assoc. in 2022, imposing a new standard for judging Second Amendment
claims. The 5" Circuit ordered a new hearing and under a new panel of judges, the
district court decision was reversed. The U.S. sought review from the Supreme Court.
The question before the Court was whether the federal provision could be enforced
against Rahimi consistent with the Second Amendment.
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CHIEF JUSTICE ROBERTS delivered the opinion of the Court.

I
A

[Roberts chronicles the various acts that led to the restraining order and the multiple
gun related incidents following the restraining order where Mr. Rahimi was involved. He
explains the federal case and Rahimi’s appeal.]

When a restraining order contains a finding that an individual poses a credible threat to
the physical safety of an intimate partner, that individual may—consistent with the
Second Amendment—be banned from possessing firearms while the order is in effect.
Since the founding, our Nation’s firearm laws have included provisions preventing
individuals who threaten physical harm to others from misusing firearms. As applied to
the facts of this case, Section 922(g)(8) fits comfortably within this tradition.

A

We have held that the right to keep and bear arms is among the “fundamental rights
necessary to our system of ordered liberty.” McDonald v. Chicago,561 U.S. 742, 778
(2010). Derived from English practice and codified in the Second Amendment, the right
secures for Americans a means of self-defense. Bruen, 597 U. S., at 17. The spark that
ignited the American Revolution was struck at Lexington and Concord, when the British
governor dispatched soldiers to seize the local farmers’ arms and powder stores. In the
aftermath of the Civil War, Congress’s desire to enable the newly freed slaves to defend
themselves against former Confederates helped inspire the passage of the Fourteenth
Amendment, which secured the right to bear arms against interference by the States.
McDonald, 561 U. S., at 771-776. As a leading and early proponent of emancipation
observed, “Disarm a community and you rob them of the means of defending life. Take
away their weapons of defense and you take away the inalienable right of defending
liberty.” Cong. Globe, 40th Cong., 2d Sess., 1967 (1868) (statement of Rep. Stevens).

“Like most rights,” though, “the right secured by the Second Amendment is not
unlimited.” District of Columbia v. Heller, 554 U.S. 570, 626 (2008). In Heller, this Court
held that the right applied to ordinary citizens within the home. Even as we did so,
however, we recognized that the right was never thought to sweep indiscriminately.
“From Blackstone through the 19th-century cases, commentators and courts routinely
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explained that the right was not a right to keep and carry any weapon whatsoever in any
manner whatsoever and for whatever purpose.” Ibid. At the founding, the bearing of
arms was subject to regulations ranging from rules about firearm storage to restrictions
on gun use by drunken New Year’s Eve revelers. Act of Mar. 1, 1783, 1783 Mass. Acts
and Laws ch.13, pp. 218-219; 5 Colonial Laws of New York ch. 1501, pp. 244246
(1894). Some jurisdictions banned the carrying of “dangerous and unusual weapons.”
554 U. S., at 627 (citing 4 W. Blackstone, Commentaries on the Laws of England 148—
149 (1769)). Others forbade carrying concealed firearms. 554 U. S., at 626.

In Heller, our inquiry into the scope of the right began with “constitutional text and
history.” Bruen, 597 U. S., at 22. In Bruen, we directed courts to examine our “historical
tradition of firearm regulation” to help delineate the contours of the right. /d., at 17. We
explained that if a challenged regulation fits within that tradition, it is lawful under the
Second Amendment. We also clarified that when the Government regulates arms-
bearing conduct, as when the Government regulates other constitutional rights, it bears
the burden to “justify its regulation.” Id., at 24.

Nevertheless, some courts have misunderstood the methodology of our recent Second
Amendment cases. These precedents were not meant to suggest a law trapped in
amber. As we explained in Heller, for example, the reach of the Second Amendment is
not limited only to those arms that were in existence at the founding. 554 U. S., at 582.
Rather, it “extends, prima facie, to all instruments that constitute bearable arms, even
those that were not [yet] in existence.” Ibid. By that same logic, the Second Amendment
permits more than just those regulations identical to ones that could be found in 1791.
Holding otherwise would be as mistaken as applying the protections of the right only to
muskets and sabers.

As we explained in Bruen, the appropriate analysis involves considering whether the
challenged regulation is consistent with the principles that underpin our regulatory
tradition. 597 U. S., at 26—31. A court must ascertain whether the new law is “relevantly
similar” to laws that our tradition is understood to permit, “apply[ing] faithfully the
balance struck by the founding generation to modern circumstances.” Id., at 29, and n.
7. Discerning and developing the law in this way is “a commonplace task for any lawyer
or judge.” Id., at 28.

Why and how the regulation burdens the right are central to this inquiry. /d., at 29. For
example, if laws at the founding regulated firearm use to address particular problems,
that will be a strong indicator that contemporary laws imposing similar restrictions for
similar reasons fall within a permissible category of regulations. Even when a law
regulates arms-bearing for a permissible reason, though, it may not be compatible with
the right if it does so to an extent beyond what was done at the founding. And when a
challenged regulation does not precisely match its historical precursors, “it still may be

65



Copyright © 2024 Carolina Academic Press, LLC. All rights reserved.

analogous enough to pass constitutional muster.” /d., at 30. The law must comport with
the principles underlying the Second Amendment, but it need not be a “dead ringer” or a
“historical twin.” Ibid. (emphasis deleted).[1]

B

Bearing these principles in mind, we conclude that Section 922(g)(8) survives Rahimi’s
challenge.

1

Rahimi challenges Section 922(g)(8) on its face. This is the “most difficult challenge to
mount successfully,” because it requires a defendant to “establish that no set of
circumstances exists under which the Act would be valid.” . . . That means that to
prevail, the Government need only demonstrate that Section 922(g)(8) is constitutional
in some of its applications. And here the provision is constitutional as applied to the
facts of Rahimi’s own case.

Recall that Section 922(g)(8) provides two independent bases for liability. Section
922(g)(8)(C)(i) bars an individual from possessing a firearm if his restraining order
includes a finding that he poses “a credible threat to the physical safety” of a protected
person. Separately, Section 922(g)(8)(C)(ii) bars an individual from possessing a firearm
if his restraining order “prohibits the use, attempted use, or threatened use of physical
force.” Our analysis starts and stops with Section 922(g)(8)(C)(i) because the
Government offers ample evidence that the Second Amendment permits the
disarmament of individuals who pose a credible threat to the physical safety of others.
We need not decide whether regulation under Section 922(g)(8)(C)(ii) is also
permissible.

2

This Court reviewed the history of American gun laws extensively in Heller and Bruen.
From the earliest days of the common law, firearm regulations have included provisions
barring people from misusing weapons to harm or menace others. The act of “go[ing]
armed to terrify the King’s subjects” was recognized at common law as a “great
offence.” Sir John Knight’s Case, 3 Mod. 117, 118, 87 Eng. Rep. 75, 76 (K. B. 1686).
Parliament began codifying prohibitions against such conduct as early as the 1200s and
1300s, most notably in the Statute of Northampton of 1328. Bruen, 597 U. S., at 40. In
the aftermath of the Reformation and the English Civil War, Parliament passed further
restrictions. The Militia Act of 1662, for example, authorized the King’s agents to “seize
all Armes in the custody or possession of any person . . . judge[d] dangerous to the
Peace of the Kingdome.” 14 Car. 2 c. 3, §13 (1662); J. Greenlee, The Historical
Justification for Prohibiting Dangerous Persons From Possessing Arms, 20 Wyo. L. Rev.
249, 259 (2020).
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The Glorious Revolution cut back on the power of the Crown to disarm its subjects
unilaterally. King James Il had “caus[ed] several good Subjects being Protestants to be
disarmed at the same Time when Papists were . . . armed.” 1 Wm. & Mary c. 2, §6, in 3
Eng. Stat. at Large 440 (1689). By way of rebuke, Parliament adopted the English Bill of
Rights, which guaranteed “that the Subjects which are Protestants, may have Arms for
their Defence suitable to their Conditions, and as allowed by Law.” §7, id., at 441. But as
the document itself memorialized, the principle that arms-bearing was constrained “by
Law” remained. /bid.

Through these centuries, English law had disarmed not only brigands and highwaymen
but also political opponents and disfavored religious groups. By the time of the founding,
however, state constitutions and the Second Amendment had largely eliminated
governmental authority to disarm political opponents on this side of the Atlantic. See
Heller, 554 U. S., at 594-595, 600—603. But regulations targeting individuals who
physically threatened others persisted. Such conduct was often addressed through
ordinary criminal laws and civil actions, such as prohibitions on fighting or private suits
against individuals who threatened others. See 4 W. Blackstone, Commentaries on the
Laws of England 145-146, 149-150 (10th ed. 1787) (Blackstone); 3 id., at 120. By the
1700s and early 1800s, however, two distinct legal regimes had developed that
specifically addressed firearms violence.

[Roberts explains the way in which surety laws evolved to “prevent all forms of violence,
including spousal abuse,” and “targeted the misuse of firearms.”]

While the surety laws provided a mechanism for preventing violence before it occurred,
a second regime provided a mechanism for punishing those who had menaced others
with firearms. These were the “going armed” laws, a particular subset of the ancient
common-law prohibition on affrays.

3

Taken together, the surety and going armed laws confirm what common sense
suggests: When an individual poses a clear threat of physical violence to another, the
threatening individual may be disarmed. Section 922(g)(8) is by no means identical to
these founding era regimes, but it does not need to be. See Bruen, 597 U. S., at 30. Its
prohibition on the possession of firearms by those found by a court to present a threat to
others fits neatly within the tradition the surety and going armed laws represent.

Like the surety and going armed laws, Section 922(g)(8)(C)(i) applies to individuals
found to threaten the physical safety of another. This provision is “relevantly similar” to
those founding era regimes in both why and how it burdens the Second Amendment
right. /d., at 29. Section 922(g)(8) restricts gun use to mitigate demonstrated threats of
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physical violence, just as the surety and going armed laws do. Unlike the regulation
struck down in Bruen, Section 922(g)(8) does not broadly restrict arms use by the public
generally.

The burden Section 922(g)(8) imposes on the right to bear arms also fits within our
regulatory tradition. While we do not suggest that the Second Amendment prohibits the
enactment of laws banning the possession of guns by categories of persons thought by
a legislature to present a special danger of misuse, see Heller, 554 U. S., at 626, we
note that Section 922(g)(8) applies only once a court has found that the defendant
‘represents a credible threat to the physical safety” of another. §922(g)(8)(C)(i). That
matches the surety and going armed laws, which involved judicial determinations of
whether a particular defendant likely would threaten or had threatened another with a
weapon.

Moreover, like surety bonds of limited duration, Section 922(g)(8)’s restriction was
temporary as applied to Rahimi. Section 922(g)(8) only prohibits firearm possession so
long as the defendant “is” subject to a restraining order. §922(g)(8). In Rahimi’s case
that is one to two years after his release from prison, according to Tex. Fam. Code Ann.
§85.025(c) (West 2019). App. 6—7.

Finally, the penalty—another relevant aspect of the burden—also fits within the
regulatory tradition. The going armed laws provided for imprisonment, 4 Blackstone
149, and if imprisonment was permissible to respond to the use of guns to threaten the
physical safety of others, then the lesser restriction of temporary disarmament that
Section 922(g)(8) imposes is also permissible.

Rahimi argues Heller requires us to affirm, because Section 922(g)(8) bars individuals
subject to restraining orders from possessing guns in the home, and in Heller we
invalidated an “absolute prohibition of handguns . . . in the home.” 554 U. S., at 636;
Brief for Respondent 32. But Heller never established a categorical rule that the
Constitution prohibits regulations that forbid firearm possession in the home. In fact, our
opinion stated that many such prohibitions, like those on the possession of firearms by
“felons and the mentally ill,” are “presumptively lawful.” 554 U. S., at 626, 627, n. 26.

4

In short, we have no trouble concluding that Section 922(g)(8) survives Rahimi’s facial
challenge. Our tradition of firearm regulation allows the Government to disarm
individuals who present a credible threat to the physical safety of others. Section
922(g)(8) can be applied lawfully to Rahimi.
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For its part, the Fifth Circuit made two errors. First, like the dissent, it read Bruen to
require a “historical twin” rather than a “historical analogue.” Ibid. (emphasis deleted).
Second, it did not correctly apply our precedents governing facial challenges. 61 F. 4th,
at 453. As we have said in other contexts, “[w]hen legislation and the Constitution brush
up against each other, [a court’s] task is to seek harmony, not to manufacture conflict.”
United States v. Hansen, 599 U.S. 762, 781 (2023). Rather than consider the
circumstances in which Section 922(g)(8) was most likely to be constitutional, the panel
instead focused on hypothetical scenarios where Section 922(g)(8) might raise
constitutional concerns. See 61 F. 4th, at 459; id., at 465-467 (Ho, J., concurring). That
error left the panel slaying a straw man.

* * *

In Heller, McDonald, and Bruen, this Court did not “undertake an exhaustive historical
analysis . . . of the full scope of the Second Amendment.” Bruen, 597 U. S., at 31. Nor
do we do so today. Rather, we conclude only this: An individual found by a court to pose
a credible threat to the physical safety of another may be temporarily disarmed
consistent with the Second Amendment.

The judgment of the Court of Appeals for the Fifth Circuit is reversed, and the case is
remanded for further proceedings consistent with this opinion.

It is so ordered.
JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN joins, concurring.

Today, the Court applies its decision in New York State Rifle & Pistol Assn., Inc. v.
Bruen, 597 U.S. 1 (2022), for the first time. Although | continue to believe that Bruen
was wrongly decided, see id., at 83—133 (Breyer, J., joined by Sotomayor and Kagan,
JJ., dissenting), | join the Court’s opinion applying that precedent to uphold 18 U. S. C.
§922(g)(8).

The Court today emphasizes that a challenged regulation “must comport with the
principles underlying the Second Amendment,” but need not have a precise historical
match. Ante, at 7-8. | agree. | write separately to highlight why the Court’s interpretation
of Bruen, and not the dissent’s, is the right one. In short, the Court’s interpretation
permits a historical inquiry calibrated to reveal something useful and transferable to the
present day, while the dissent would make the historical inquiry so exacting as to be
useless, a too-sensitive alarm that sounds whenever a regulation did not exist in an
essentially identical form at the founding.
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The dissent reaches a different conclusion by applying the strictest possible
interpretation of Bruen. It picks off the Government’s historical sources one by one,
viewing any basis for distinction as fatal. . .

This case lays bare the perils of the dissent’s approach. Because the dissent concludes
that “§922(g)(8) addresses a societal problem—the risk of interpersonal violence—‘that
has persisted since the 18th century,’ ” it insists that the means of addressing that
problem cannot be “ ‘materially different’ ” from the means that existed in the 18th
century. Post, at 7. That is so, it seems, even when the weapons in question have
evolved dramatically. . . According to the dissent, the solution cannot be “materially
different” even when societal perception of the problem has changed, and even if it is
now clear to everyone that the historical means of addressing the problem had been
wholly inadequate. Given the fact that the law at the founding was more likely to protect
husbands who abused their spouses than offer some measure of accountability, see,
e.g., R. Siegel, “The Rule of Love”: Wife Beating as Prerogative and Privacy, 105 Yale
L. J. 2117, 2154-2170 (1996), it is no surprise that that generation did not have an
equivalent to §922(g)(8). Under the dissent’s approach, the legislatures of today would
be limited not by a distant generation’s determination that such a law was
unconstitutional, but by a distant generation’s failure to consider that such a law might
be necessary. History has a role to play in Second Amendment analysis, but a rigid
adherence to history, (particularly history predating the inclusion of women and people
of color as full members of the polity), impoverishes constitutional interpretation and
hamstrings our democracy.

The Court today clarifies Bruen’s historical inquiry and rejects the dissent’s exacting
historical test. | welcome that development. That being said, | remain troubled by
Bruen’s myopic focus on history and tradition, which fails to give full consideration to the
real and present stakes of the problems facing our society today. In my view, the
Second Amendment allows legislators “to take account of the serious problems posed
by gun violence,” Bruen, 597 U. S., at 91 (Breyer, J., dissenting), not merely by asking
what their predecessors at the time of the founding or Reconstruction thought, but by
listening to their constituents and crafting new and appropriately tailored solutions.
Under the means-end scrutiny that this Court rejected in Bruen but “regularly use[s] . . .
in cases involving other constitutional provisions,” id., at 106, the constitutionality of
§922(g)(8) is even more readily apparent.

To start, the Government has a compelling interest in keeping firearms out of the hands
of domestic abusers. A woman who lives in a house with a domestic abuser is five times
more likely to be murdered if the abuser has access to a gun. . . With over 70 people
shot and killed by an intimate partner each month in the United States, the seriousness
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of the problem can hardly be overstated. . . Because domestic violence is rarely
confined to the intimate partner that receives the protective order, the Government’s
interest extends even further. In roughly a quarter of cases where an abuser killed an
intimate partner, the abuser also killed someone else, such as a child, family member,
or roommate. . . Moreover, one study found that domestic disputes were the most
dangerous type of call for responding officers, causing more officer deaths with a
firearm than any other type of call. . .

While the Second Amendment does not yield automatically to the Government’s
compelling interest, §922(g)(8) is tailored to the vital objective of keeping guns out of the
hands of domestic abusers. See ante, at 3—4, 14. Section 922(g)(8) should easily pass
constitutional muster under any level of scrutiny.

JUSTICE GORSUCH, concurring.

In this case, no one questions that the law Mr. Rahimi challenges addresses individual
conduct covered by the text of the Second Amendment. So, in this facial challenge, the
question becomes whether that law, in at least some of its applications, is consistent
with historic firearm regulations. To prevail, the government need not show that the
current law is a “ ‘dead ringer’ ” for some historical analogue. Ante, at 8 (quoting Bruen,
597 U. S., at 30). But the government must establish that, in at least some of its
applications, the challenged law “impose[s] a comparable burden on the right of armed
self-defense” to that imposed by a historically recognized regulation. /d., at 29; see ante,
at 7. And it must show that the burden imposed by the current law “is comparably
justified.” Bruen, 597 U. S., at 29; see ante, at 7.

Proceeding with this well in mind today, the Court rightly holds that Mr. Rahimi’s facial
challenge to §922(g)(8) cannot succeed. It cannot because, through surety laws and
restrictions on “going armed,” the people in this country have understood from the start
that the government may disarm an individual temporarily after a “judicial
determinatio[n]” that he “likely would threaten or ha[s] threatened another with a
weapon.” Ante, at 14. And, at least in some cases, the statute before us works in the
same way and does so for the same reasons: It permits a court to disarm a person only
if, after notice and hearing, it finds that he “represents a credible threat to the physical
safety” of others. §§922(g)(8)(A), (9)(8)(C)(i). A court, too, may disarm an individual only
for so long as its order is in effect. §922(g)(8). In short, in at least some applications, the
challenged law does not diminish any aspect of the right the Second Amendment was
originally understood to protect. See Bruen, 597 U. S., at 24.
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| appreciate that one of our colleagues sees things differently. . . But if reasonable minds
can disagree whether §922(g)(8) is analogous to past practices originally understood to
fall outside the Second Amendment’s scope, we at least agree that is the only proper
question a court may ask. . . Discerning what the original meaning of the Constitution
requires in this or that case may sometimes be difficult. Asking that question, however,
at least keeps judges in their proper lane, seeking to honor the supreme law the people
have ordained rather than substituting our will for theirs. And whatever indeterminacy
may be associated with seeking to honor the Constitution’s original meaning in modern
disputes, that path offers surer footing than any other this Court has attempted from
time to time. . .

One more point: Our resolution of Mr. Rahimi’s facial challenge to §922(g)(8)
necessarily leaves open the question whether the statute might be unconstitutional as
applied in “particular circumstances.” . . .

JUSTICE KAVANAUGH, concurring.

The concurring opinions, and the briefs of the parties and amici in this case, raise
important questions about judicial reliance on text, history, and precedent, particularly in
Second Amendment cases. | add this concurring opinion to review the proper roles of
text, history, and precedent in constitutional interpretation.

[Kavanaugh argues that the proper interpretation of vague texts requires consideration
of both pre- and post- ratification history, as well as precedent. Balancing tests based on
policy claims should not be used as guidance in interpreting the text].

v

This Court’'s Second Amendment jurisprudence has carefully followed and reinforced
the Court’s longstanding approach to constitutional interpretation—relying on text, pre-
ratification and post-ratification history, and precedent.

In today’s case, the Court carefully builds on Heller, McDonald, and Bruen. The Court
applies the historical test that those precedents have set forth—namely, “whether the
new law is relevantly similar to laws that our tradition is understood to permit.” Ante, at 7
(quotation marks omitted). The Court examines “our historical tradition of firearm
regulation,” ante, at 6 (quotation marks omitted), and correctly holds that America’s
“tradition of firearm regulation allows the Government to disarm individuals who present
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a credible threat to the physical safety of others,” ante, at 16. The law before us “fits
neatly within the tradition the surety and going armed laws represent.” Ante, at 13—14.

As the Court’s decision today notes, Second Amendment jurisprudence is still in the
relatively early innings, unlike the First, Fourth, and Sixth Amendments, for example.
That is because the Court did not have occasion to recognize the Second Amendment’s
individual right until recently. . . Deciding constitutional cases in a still-developing area
of this Court’s jurisprudence can sometimes be difficult. But that is not a permission slip
for a judge to let constitutional analysis morph into policy preferences under the guise of
a balancing test that churns out the judge’s own policy beliefs.

JUSTICE JACKSON, concurring.

This case tests our Second Amendment jurisprudence as shaped in particular by New
York State Rifle Pistol Assn., Inc. v. Bruen, 597 U.S. 1 (2022). | disagree with the
methodology of that decision; | would have joined the dissent had | been a Member of
the Court at that time. See generally id., at 83—-133 (Breyer, J., dissenting). But Bruen is
now binding law. Today’s decision fairly applies that precedent, so | join the opinion in
full.

| write separately because we now have two years’ worth of post-Bruen cases under our
belts, and the experiences of courts applying its history-and-tradition test should bear on
our assessment of the workability of that legal standard. This case highlights the
apparent difficulty faced by judges on the ground. Make no mistake: Today’s effort to
clear up “misunderst[andings],” ante, at 7, is a tacit admission that lower courts are
struggling. In my view, the blame may lie with us, not with them.

When this Court adopts a new legal standard, as we did in Bruen, we do notdo soin a
vacuum. The tests we establish bind lower court judges, who then apply those legal
standards to the cases before them. In my view, as this Court thinks of, and speaks
about, history’s relevance to the interpretation of constitutional provisions, we should be
mindful that our common-law tradition of promoting clarity and consistency in the
application of our precedent also has a lengthy pedigree. So when courts signal they
are having trouble with one of our standards, we should pay attention. . .

The message that lower courts are sending now in Second Amendment cases could not
be clearer. They say there is little method to Bruen’s madness.[1] It isn’t just that
Bruen’s history-and-tradition test is burdensome (though that is no small thing to courts
with . . heavier caseloads and fewer resources than we have). The more worrisome
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concern is that lower courts appear to be diverging in both approach and outcome as
they struggle to conduct the inquiry Bruen requires of them. . . .

No one seems to question that “[h]istory has a role to play in Second Amendment
analysis.” Ante, at 4 (Sotomayor, J., concurring). But, per Bruen, courts evaluating a
Second Amendment challenge must consider history to the exclusion of all else. This
means legislators must locate and produce—and courts must sift through—troves of
centuries-old documentation looking for supportive historical evidence.

This very case provides a prime example of the pitfalls of Bruen’s approach. . .

Neither the parties nor the Fifth Circuit had the benefit of today’s decision, in which we
hold that the Government had in fact offered “ample evidence that the Second
Amendment permits the disarmament of individuals who pose a credible threat to the
physical safety of others.” Ante, at 8. But even setting aside whether the historical
examples the Government found were sufficiently analogous, just canvassing the
universe of historical records and gauging the sufficiency of such evidence is an
exceedingly difficult task. Consistent analyses and outcomes are likely to remain elusive
because whether Bruen'’s test is satisfied in a particular case seems to depend on the
suitability of whatever historical sources the parties can manage to cobble together, as
well as the level of generality at which a court evaluates those sources—neither of
which we have as yet adequately clarified.

And the unresolved questions hardly end there. Who is protected by the Second
Amendment, from a historical perspective? To what conduct does the Second
Amendment’s plain text apply? To what historical era (or eras) should courts look to
divine a historical tradition of gun regulation? How many analogues add up to a
tradition? Must there be evidence that those analogues were enforced or subject to
judicial scrutiny? How much support can nonstatutory sources lend? | could go on—as
others have. . . But | won't.

Maybe time will resolve these and other key questions. Maybe appellate courts,
including ours, will find a way to “[b]rin[g] discipline to the increasingly erratic and
unprincipled body of law that is emerging after Bruen.” J. Blocher E. Ruben,
Originalism-by-Analogy and Second Amendment Adjudication, 133 Yale L. J. 99, 174
(2023). . . By underscoring that gun regulations need only “comport with the principles
underlying the Second Amendment,” ante, at 7—8 (emphasis added), today’s opinion
inches that ball forward.
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But it is becoming increasingly obvious that there are miles to go. Meanwhile, the Rule
of Law suffers. That ideal—key to our democracy—thrives on legal standards that foster
stability, facilitate consistency, and promote predictability. So far, Bruen’s history-focused
test ticks none of those boxes.

JUSTICE BARRETT, concurring.

Despite its unqualified text, the Second Amendment is not absolute. It codified a pre-
existing right, and pre-existing limits on that right are part and parcel of it. District of
Columbia v. Heller, 554 U.S. 570, 595, 627 (2008). Those limits define the scope of “the
right to bear arms” as it was originally understood; to identify them, courts must examine
our “historical tradition of firearm regulation.” New York State Rifle Pistol Assn., Inc. v.
Bruen, 597 U.S. 1, 17, 19 (2022). That evidence marks where the right stops and the
State’s authority to regulate begins. A regulation is constitutional only if the government
affirmatively proves that it is “consistent with the Second Amendment’s text and
historical understanding.” /d., at 26.

Because the Court has taken an originalist approach to the Second Amendment, it is
worth pausing to identify the basic premises of originalism. The theory is built on two
core principles: that the meaning of constitutional text is fixed at the time of its
ratification and that the “discoverable historical meaning . . . has legal significance and
is authoritative in most circumstances.” K. Whittington, Originalism: A Critical
Introduction, 82 Ford. L. Rev. 375, 378 (2013) (Whittington). Ratification is a democratic
act that renders constitutional text part of our fundamental law, see Arts. V, VI, and that
text “remains law until lawfully altered,” S. Sachs, Originalism: Standard and Procedure,
135 Harv. L. Rev. 777, 782 (2022). So for an originalist, the history that matters most is
the history surrounding the ratification of the text; that backdrop illuminates the meaning
of the enacted law. History (or tradition) that long postdates ratification does not serve
that function. [Barrett discusses her discomfort with using post-ratification history and
traditions when doing originalist analysis, a concern she expressed in Bruen, because,
in part, of the complexity it imposes on historical analysis.]

Courts have struggled with this use of history in the wake of Bruen. One difficulty is a
level of generality problem: Must the government produce a founding-era relative of the
challenged regulation—if not a twin, a cousin? Or do founding-era gun regulations yield
concrete principles that mark the borders of the right?

Many courts, including the Fifth Circuit, have understood Bruen to require the former,
narrower approach. But Bruen emphasized that “analogical reasoning” is not a
‘regulatory straightjacket.” 597 U. S., at 30. To be consistent with historical limits, a
challenged regulation need not be an updated model of a historical counterpart.
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Besides, imposing a test that demands overly specific analogues has serious problems.
To name two: It forces 21st-century regulations to follow late-18th-century policy
choices, giving us “a law trapped in amber.” Ante, at 7. And it assumes that founding-era
legislatures maximally exercised their power to regulate, thereby adopting a “use it or
lose it” view of legislative authority. Such assumptions are flawed, and originalism does
not require them.

Here, though, the Court settles on just the right level of generality: “Since the founding,
our Nation’s firearm laws have included provisions preventing individuals who threaten
physical harm to others from misusing firearms.”. . . Section 922(g)(8)(C)(i) fits well
within that principle; therefore, Rahimi’s facial challenge fails. Harder level-of-generality
problems can await another day.

JUSTICE THOMAS, dissenting.

After New York State Rifle & Pistol Assn., Inc. v. Bruen, 597 U.S. 1 (2022), this Court’s
directive was clear: A firearm regulation that falls within the Second Amendment’s plain
text is unconstitutional unless it is consistent with the Nation’s historical tradition of
firearm regulation. Not a single historical regulation justifies the statute at issue, 18

U. S. C. §922(g)(8). . .

Section 922(g)(8) violates the Second Amendment. First, it targets conduct at the core
of the Second Amendment—possessing firearms. Second, the Government failed to
produce any evidence that §922(g)(8) is consistent with the Nation’s historical tradition
of firearm regulation. To the contrary, the founding generation addressed the same
societal problem as §922(g)(8) through the “materially different means” of surety laws.
Id., at 26.

* * *

This case is not about whether States can disarm people who threaten others. States
have a ready mechanism for disarming anyone who uses a firearm to threaten physical
violence: criminal prosecution. Most States, including Texas, classify aggravated assault
as a felony, punishable by up to 20 years’ imprisonment. See Tex. Penal Code Ann.
§§22.02(b), 12.33 (West 2019 and Supp. 2023). Assuming C. M.’s allegations could be
proved, Texas could have convicted and imprisoned Rahimi for every one of his alleged
acts. Thus, the question before us is not whether Rahimi and others like him can be
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disarmed consistent with the Second Amendment. Instead, the question is whether the
Government can strip the Second Amendment right of anyone subject to a protective
order—even if he has never been accused or convicted of a crime. It cannot. . . .

| respectfully dissent.

Chapter 16 Racial Discrimination

E. Employment and Affirmative Action

SFFA v. Harvard
600 U.S (2023)

Students for Fair Admissions (SFFA) is a non-profit organization founded in 2014. In
November of that year it filed separate law suits against Harvard College and the
University of North Carolina (UNC), arguing that their race based admissions programs
violated Title VI of the Civil Rights Act of 1964 and the Equal Protection Clause of the 14"
Amendment. District courts in both cases concluded after bench trials that the admissions
programs comported with Supreme Court precedent that allowed consideration of race
as one factor in a wholistic assessment of applicants. The 1st Circuit Court of Appeals
affirmed the Harvard decision. SFAA appealed to the Supreme court before the UNC
case had been decided on appeal, and the Court granted cert in both cases.

CHIEF JUSTICE ROBERTS delivered the opinion of the Court.

In these cases we consider whether the admissions systems used by Harvard College
and the University of North Carolina, two of the oldest institutions of higher learning in
the United States, are lawful under the Equal Protection Clause of the Fourteenth
Amendment.

[Using the trial testimony of the university officials, Roberts describes each of the
schools’ admissions process and identifies all the points in the process where race is
considered in deciding who will be admitted. He concludes that in both processes race
plays a role in the admission of a significant percentage of Black and Hispanic
applicants.]
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A
In the wake of the Civil War, Congress proposed and the States ratified the Fourteenth
Amendment, providing that no State shall “deny to any person . . . the equal protection
of the laws.” Amdt. 14, §1. To its proponents, the Equal Protection Clause represented
a “foundation[al] principle”—"“the absolute equality of all citizens of the United States
politically and civilly before their own laws.” Cong. Globe, 39th Cong., 1st Sess., 431
(1866) (statement of Rep. Bingham) (Cong. Globe). The Constitution, they were
determined, “should not permit any distinctions of law based on race or color,” Supp.
Brief for United States on Reargument in Brown v. Board of Education, O. T. 1953, No.
1 etc., p. 41 (detailing the history of the adoption of the Equal Protection Clause),
because any “law which operates upon one man [should] operate equally upon all,”
Cong. Globe 2459 (statement of Rep. Stevens). As soon-to-be President James
Garfield observed, the Fourteenth Amendment would hold “over every American citizen,
without regard to color, the protecting shield of law.” Id., at 2462. And in doing so, said
Senator Jacob Howard of Michigan, the Amendment would give “to the humblest, the
poorest, the most despised of the race the same rights and the same protection before
the law as it gives to the most powerful, the most wealthy, or the most haughty.” Id., at
2766. For “[w]ithout this principle of equal justice,” Howard continued, “there is no
republican government and none that is really worth maintaining.” Ibid.

At first, this Court embraced the transcendent aims of the Equal Protection Clause.
“What is this,” we said of the Clause in 1880, “but declaring that the law in the States
shall be the same for the black as for the white; that all persons, whether colored or
white, shall stand equal before the laws of the States?” Strauder v. West Virginia,100
U.S. 303, 307-309. “[T]he broad and benign provisions of the Fourteenth Amendment”
apply “to all persons,” we unanimously declared six years later; it is “hostility to . . . race
and nationality” “which in the eye of the law is not justified.” Yick Wo v. Hopkins, 118
U.S. 356, 368-369, 373-374 (1886); . . .

Despite our early recognition of the broad sweep of the Equal Protection Clause, this
Court—alongside the country—quickly failed to live up to the Clause’s core
commitments. For almost a century after the Civil War, state-mandated segregation was
in many parts of the Nation a regrettable norm. This Court played its own role in that
ignoble history, allowing in Plessy v. Ferguson the separate but equal regime that would
come to deface much of America.. . .

After Plessy, “American courts . . . labored with the doctrine [of separate but equal] for
over half a century.” Brown v. Board of Education,347 U.S. 483, 491 (1954). Some
cases in this period attempted to curtail the perniciousness of the doctrine by
emphasizing that it required States to provide black students educational opportunities
equal to—even if formally separate from—those enjoyed by white students. . . But the
inherent folly of that approach—of trying to derive equality from inequality—soon
became apparent. As the Court subsequently recognized, even racial distinctions that
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were argued to have no palpable effect worked to subordinate the afflicted students.
See, e.g., McLaurin v. Oklahoma State Regents for Higher Ed., 339 U.S. 637, 640—642
(1950) (“It is said that the separations imposed by the State in this case are in form
merely nominal. . . . But they signify that the State . . . sets [petitioner] apart from the
other students.”). By 1950, the inevitable truth of the Fourteenth Amendment had thus
begun to reemerge: Separate cannot be equal.

The culmination of this approach came finally in Brown v. Board of Education. In that
seminal decision, we overturned Plessy for good and set firmly on the path of
invalidating all de jure racial discrimination by the States and Federal Government. 347
U. S., at 494-495. . .

The conclusion reached by the Brown Court was thus unmistakably clear: the right to a
public education “must be made available to all on equal terms.” Id., at 493. As the
plaintiffs had argued, “no State has any authority under the equal-protection clause of
the Fourteenth Amendment to use race as a factor in affording educational opportunities
among its citizens.” . . . The Court reiterated that rule just one year later, holding that
“full compliance” with Brown required schools to admit students “on a racially
nondiscriminatory basis.” Brown v. Board of Education, 349 U.S. 294, 300-301 (1955).
The time for making distinctions based on race had passed. Brown, the Court observed,
“declar[ed] the fundamental principle that racial discrimination in public education is
unconstitutional.” 1d., at 298.

So too in other areas of life. Immediately after Brown, we began routinely affirming
lower court decisions that invalidated all manner of race-based state action. [Roberts
lists the cases striking down racial discrimination in public accommodations, juries, and
marriage that the Court decided between the 1950’s and 1980’s.]

These decisions reflect the “core purpose” of the Equal Protection Clause: “do[ing] away
with all governmentally imposed discrimination based on race.” . . . We have recognized
that repeatedly. “The clear and central purpose of the Fourteenth Amendment was to
eliminate all official state sources of invidious racial discrimination in the States.”. . .

Eliminating racial discrimination means eliminating all of it. And the Equal Protection
Clause, we have accordingly held, applies “without regard to any differences of race, of
color, or of nationality”—it is “universal in [its] application.” Yick Wo, 118 U. S., at 369.
For “[tlhe guarantee of equal protection cannot mean one thing when applied to one
individual and something else when applied to a person of another color.” Regents of
Univ. of Cal. v. Bakke, 438 U.S. 265, 289-290 (1978) (opinion of Powell, J.). “If both are
not accorded the same protection, then it is not equal.” 1d., at 290.

Any exception to the Constitution’s demand for equal protection must survive a daunting
two-step examination known in our cases as “strict scrutiny.” Adarand Constructors, Inc.
v. Pefia, 515 U.S. 200, 227 (1995). Under that standard we ask, first, whether the racial
classification is used to “further compelling governmental interests.” Grutter v. Bollinger,
539 U.S. 306, 326 (2003). Second, if so, we ask whether the government’s use of race
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is “narrowly tailored”—meaning “necessary”—to achieve that interest. Fisher v.
University of Tex. at Austin, 570 U.S. 297, 311-312 (2013) (Fisher I).

Outside the circumstances of these cases, our precedents have identified only two
compelling interests that permit resort to race-based government action. One is
remediating specific, identified instances of past discrimination that violated the
Constitution or a statute. . .The second is avoiding imminent and serious risks to human
safety in prisons, such as a race riot. . .

Our acceptance of race-based state action has been rare for a reason. “Distinctions
between citizens solely because of their ancestry are by their very nature odious to a
free people whose institutions are founded upon the doctrine of equality.” . . . That
principle cannot be overridden except in the most extraordinary case.

B
These cases involve whether a university may make admissions decisions that turn on
an applicant’s race. Our Court first considered that issue in Regents of University of
California v. Bakke, which involved a set-aside admissions program used by the
University of California, Davis, medical school. 438 U. S., at 272-276. . .

In a deeply splintered decision that produced six different opinions—none of which
commanded a majority of the Court—we ultimately ruled in part in favor of the school
and in part in favor of Bakke. Justice Powell announced the Court’s judgment, and his
opinion—though written for himself alone—would eventually come to “serv[e] as the
touchstone for constitutional analysis of race-conscious admissions policies.” Grutter,
539 U. S., at 323.

[Roberts summarizes Powell’s decision in Bakke noting that while he found the state’s
interest in the educational benefits of a diverse student body compelling, schools had to
treat applicants as individuals and could only use race as one factor in a wholistic
assessment of each applicant.]

No other Member of the Court joined Justice Powell’s opinion. Four Justices instead
would have held that the government may use race for the purpose of “remedying the
effects of past societal discrimination.” Id., at 362 (joint opinion of Brennan, White,
Marshall, and Blackmun, JJ., concurring in judgment in part and dissenting in part). Four
other Justices, meanwhile, would have struck down the Davis program as violative of
Title VI. In their view, it “seem[ed] clear that the proponents of Title VI assumed that the
Constitution itself required a colorblind standard on the part of government.” Id., at 416
(Stevens, J., joined by Burger, C. J., and Stewart and Rehnquist, JJ., concurring in
judgment in part and dissenting in part). The Davis program therefore flatly contravened
a core “principle imbedded in the constitutional and moral understanding of the times”:
the prohibition against “racial discrimination.” Id., at 418, n. 21 (internal quotation marks
omitted).
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C
In the years that followed our “fractured decision in Bakke,” lower courts “struggled to
discern whether Justice Powell’'s” opinion constituted “binding precedent.” Grutter, 539
U. S., at 325. We accordingly took up the matter again in 2003, in the case Grutter v.
Bollinger, which concerned the admissions system used by the University of Michigan
law school. Id., at 311. There, in another sharply divided decision, the Court for the first
time “endorse[d] Justice Powell’'s view that student body diversity is a compelling state

interest that can justify the use of race in university admissions.” Id., at 325.

[Roberts explains the Grutter decision and the Court’s limitations on how race could be
considered in admissions.]

But even with these constraints in place, Grutter expressed marked discomfort with the
use of race in college admissions. . . .

To manage these concerns, Grutter imposed one final limit on race-based admissions
programs. At some point, the Court held, they must end. Id., at 342. This requirement
was critical, and Grutter emphasized it repeatedly. . . The importance of an end point
was not just a matter of repetition. It was the reason the Court was willing to dispense
temporarily with the Constitution’s unambiguous guarantee of equal protection. The
Court recognized as much: “[e]nshrining a permanent justification for racial
preferences,” the Court explained, “would offend this fundamental equal protection
principle.”. . .

Grutter thus concluded with the following caution: “It has been 25 years since Justice
Powell first approved the use of race to further an interest in student body diversity in
the context of public higher education. . . . We expect that 25 years from now, the use of
racial preferences will no longer be necessary to further the interest approved today.”
539 U. S., at 343.

v
Twenty years later, no end is in sight. “Harvard’s view about when [race-based
admissions will end] doesn’t have a date on it.” Tr. of Oral Arg. in No. 20-1199, p. 85;
Brief for Respondent in No. 20—-1199, p. 52. Neither does UNC’s. 567 F. Supp. 3d, at
612. Yet both insist that the use of race in their admissions programs must continue.

But we have permitted race-based admissions only within the confines of narrow
restrictions. University programs must comply with strict scrutiny, they may never use
race as a stereotype or negative, and—at some point—they must end. Respondents’
admissions systems—however well intentioned and implemented in good faith—falil
each of these criteria. They must therefore be invalidated under the Equal Protection
Clause of the Fourteenth Amendment.

A
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Because “[r]acial discrimination [is] invidious in all contexts,” . . . we have required that
universities operate their race-based admissions programs in a manner that is
“sufficiently measurable to permit judicial [review]” under the rubric of strict scrutiny,
Fisher v. University of Tex. at Austin, 579 U.S. 365, 381 (2016) (Fisher Il). “Classifying
and assigning” students based on their race “requires more than . . . an amorphous end
to justify it.” Parents Involved, 551 U. S., at 735.

Respondents have fallen short of satisfying that burden. First, the interests they view as
compelling cannot be subjected to meaningful judicial review. Harvard identifies the
following educational benefits that it is pursuing: (1) “training future leaders in the public
and private sectors”; (2) preparing graduates to “adapt to an increasingly pluralistic
society”; (3) “better educating its students through diversity”; and (4) “producing new
knowledge stemming from diverse outlooks.” 980 F. 3d, at 173—-174. UNC points to
similar benefits, namely, “(1) promoting the robust exchange of ideas; (2) broadening
and refining understanding; (3) fostering innovation and problem-solving; (4) preparing
engaged and productive citizens and leaders; [and] (5) enhancing appreciation, respect,
and empathy, cross-racial understanding, and breaking down stereotypes.” 567

F. Supp. 3d, at 656.

Although these are commendable goals, they are not sufficiently coherent for purposes
of strict scrutiny. At the outset, it is unclear how courts are supposed to measure any of
these goals. How is a court to know whether leaders have been adequately “train[ed]’;
whether the exchange of ideas is “robust”; or whether “new knowledge” is being
developed? Ibid.; 980 F. 3d, at 173-174. Even if these goals could somehow be
measured, moreover, how is a court to know when they have been reached, and when
the perilous remedy of racial preferences may cease? There is no particular point at
which there exists sufficient “innovation and problem-solving,” or students who are
appropriately “engaged and productive.” 567 F. Supp. 3d, at 656. Finally, the question in
this context is not one of no diversity or of some: it is a question of degree. How many
fewer leaders Harvard would create without racial preferences, or how much poorer the
education at Harvard would be, are inquiries no court could resolve.

Comparing respondents’ asserted goals to interests we have recognized as compelling
further illustrates their elusive nature. In the context of racial violence in a prison, for
example, courts can ask whether temporary racial segregation of inmates will prevent
harm to those in the prison. See Johnson, 543 U. S., at 512-513. When it comes to
workplace discrimination, courts can ask whether a race-based benefit makes members
of the discriminated class “whole for [the] injuries [they] suffered.” Franks v. Bowman
Transp. Co., 424 U.S. 747, 763 (1976) (internal quotation marks omitted). And in school
segregation cases, courts can determine whether any race-based remedial action
produces a distribution of students “compar[able] to what it would have been in the
absence of such constitutional violations.” Dayton Bd. of Ed. v. Brinkman,433 U.S. 406,
420 (1977).

Nothing like that is possible when it comes to evaluating the interests respondents
assert here. Unlike discerning whether a prisoner will be injured or whether an
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employee should receive backpay, the question whether a particular mix of minority
students produces “engaged and productive citizens,” sufficiently “enhance[s]
appreciation, respect, and empathy,” or effectively “train[s] future leaders” is
standardless. 567 F. Supp. 3d, at 656; 980 F. 3d, at 173-174. The interests that
respondents seek, though plainly worthy, are inescapably imponderable.

Second, respondents’ admissions programs fail to articulate a meaningful connection
between the means they employ and the goals they pursue. To achieve the educational
benefits of diversity, UNC works to avoid the underrepresentation of minority groups,
567 F. Supp. 3d, at 591-592, and n. 7, while Harvard likewise “guard[s ] against
inadvertent drop-offs in representation” of certain minority groups from year to year,
Brief for Respondent in No. 20-1199, at 16. To accomplish both of those goals, in turn,
the universities measure the racial composition of their classes using the following
categories: (1) Asian; (2) Native Hawaiian or Pacific Islander; (3) Hispanic; (4) White;
(5) African-American; and (6) Native American. See, e.g., 397 F. Supp. 3d, at 137, 178;
3 App. in No. 20-1199, at 1278, 1280-1283; 3 App. in No. 21-707, at 1234-1241. Itis
far from evident, though, how assigning students to these racial categories and making
admissions decisions based on them furthers the educational benefits that the
universities claim to pursue.

For starters, the categories are themselves imprecise in many ways. Some of them are
plainly overbroad: by grouping together all Asian students, for instance, respondents are
apparently uninterested in whether South Asian or East Asian students are adequately
represented, so long as there is enough of one to compensate for a lack of the other.
Meanwhile other racial categories, such as “Hispanic,” are arbitrary or undefined. . . And
still other categories are underinclusive. When asked at oral argument “how are
applicants from Middle Eastern countries classified, [such as] Jordan, Iraq, Iran, [and]
Egypt,” UNC’s counsel responded, “[I] do not know the answer to that question.”. . .

The universities’ main response to these criticisms is, essentially, “trust us.” None of the
questions recited above need answering, they say, because universities are “owed
deference” when using race to benefit some applicants but not others. Brief for
University Respondents in No. 21-707, at 39 (internal quotation marks omitted). It is
true that our cases have recognized a “tradition of giving a degree of deference to a
university’s academic decisions.” Grutter, 539 U. S., at 328. But we have been
unmistakably clear that any deference must exist “within constitutionally prescribed
limits,” ibid., and that “deference does not imply abandonment or abdication of judicial
review,” . . .Universities may define their missions as they see fit. The Constitution
defines ours. Courts may not license separating students on the basis of race without
an exceedingly persuasive justification that is measurable and concrete enough to
permit judicial review. . .
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The race-based admissions systems that respondents employ also fail to comply with
the twin commands of the Equal Protection Clause that race may never be used as a
“negative” and that it may not operate as a stereotype.

First, our cases have stressed that an individual’s race may never be used against him
in the admissions process. Here, however, the First Circuit found that Harvard’s
consideration of race has led to an 11.1% decrease in the number of Asian-Americans
admitted to Harvard. 980 F. 3d, at 170, n. 29. And the District Court observed that
Harvard’s “policy of considering applicants’ race . . . overall results in fewer Asian
American and white students being admitted.” 397 F. Supp. 3d, at 178.

Respondents nonetheless contend that an individual’s race is never a negative factor in
their admissions programs, but that assertion cannot withstand scrutiny. Harvard, for
example, draws an analogy between race and other factors it considers in admission.
“[Wihile admissions officers may give a preference to applicants likely to excel in the
Harvard-Radcliffe Orchestra,” Harvard explains, “that does not mean it is a ‘negative’
not to excel at a musical instrument.” Brief for Respondent in No. 20-1199, at 51. But
on Harvard’s logic, while it gives preferences to applicants with high grades and test
scores, “that does not mean itis a ‘negative’ ” to be a student with lower grades and
lower test scores. Ibid. This understanding of the admissions process is hard to take
seriously. College admissions are zero-sum. A benefit provided to some applicants but
not to others necessarily advantages the former group at the expense of the latter.
Respondents also suggest that race is not a negative factor because it does not impact
many admissions decisions. See id., at 49; Brief for University Respondents in No. 21—
707, at 2. Yet, at the same time, respondents also maintain that the demographics of
their admitted classes would meaningfully change if race-based admissions were
abandoned. And they acknowledge that race is determinative for at least some—if not
many—of the students they admit. See, e.g., Tr. of Oral Arg. in No. 20-1199, at 67; 567
F. Supp. 3d, at 633. How else but “negative” can race be described if, in its absence,
members of some racial groups would be admitted in greater numbers than they
otherwise would have been? ..

Respondents’ admissions programs are infirm for a second reason as well. We have
long held that universities may not operate their admissions programs on the “belief that
minority students always (or even consistently) express some characteristic minority
viewpoint on any issue.” Grutter, 539 U. S., at 333 (internal quotation marks omitted).
That requirement is found throughout our Equal Protection Clause jurisprudence more
generally. .

Yet by accepting race-based admissions programs in which some students may obtain
preferences on the basis of race alone, respondents’ programs tolerate the very thing
that Grutter foreswore: stereotyping. The point of respondents’ admissions programs is
that there is an inherent benefit in race qua race—in race for race’s sake. Respondents
admit as much. Harvard’s admissions process rests on the pernicious stereotype that “a
black student can usually bring something that a white person cannot offer.” Bakke, 438
U. S., at 316 (opinion of Powell, J.). . .
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We have time and again forcefully rejected the notion that government actors may
intentionally allocate preference to those “who may have little in common with one
another but the color of their skin.” Shaw, 509 U. S., at 647. The entire point of the
Equal Protection Clause is that treating someone differently because of their skin color
is not like treating them differently because they are from a city or from a suburb, or
because they play the violin poorly or well.

C
If all this were not enough, respondents’ admissions programs also lack a “logical end
point.” Grutter, 539 U. S., at 342.

.. . Harvard concedes that its race-based admissions program has no end point. Brief
for Respondent in No. 20-1199, at 52 (Harvard “has not set a sunset date” for its
program (internal quotation marks omitted)). And it acknowledges that the way it thinks
about the use of race in its admissions process “is the same now as it was” nearly 50
years ago. Tr. of Oral Arg. in No. 20-1199, at 91. UNC’s race-based admissions
program is likewise not set to expire any time soon—nor, indeed, any time at all. The
University admits that it “has not set forth a proposed time period in which it believes it
can end all race-conscious admissions practices.” 567 F. Supp. 3d, at 612. And UNC
suggests that it might soon use race to a greater extent than it currently does. See Brief
for University Respondents in No. 21-707, at 57. In short, there is no reason to believe
that respondents will—even acting in good faith—comply with the Equal Protection
Clause any time soon.

Vv
The dissenting opinions resist these conclusions. They would instead uphold
respondents’ admissions programs based on their view that the Fourteenth Amendment
permits state actors to remedy the effects of societal discrimination through explicitly
race-based measures. Although both opinions are thorough and thoughtful in many
respects, this Court has long rejected their core thesis. [Roberts discusses all the cases
since Bakke that have rejected general societal discrimination as sufficient to justify
race-based decisions by the government.]

We understand the dissents want that law to be different. They are entitled to that
desire. But they surely cannot claim the mantle of stare decisis while pursuing it.

VI
For the reasons provided above, the Harvard and UNC admissions programs cannot be
reconciled with the guarantees of the Equal Protection Clause. Both programs lack
sufficiently focused and measurable objectives warranting the use of race, unavoidably
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employ race in a negative manner, involve racial stereotyping, and lack meaningful end
points. We have never permitted admissions programs to work in that way, and we will
not do so today.

At the same time, as all parties agree, nothing in this opinion should be construed as
prohibiting universities from considering an applicant’s discussion of how race affected
his or her life, be it through discrimination, inspiration, or otherwise. . . A benefit to a
student who overcame racial discrimination, for example, must be tied to that student’s
courage and determination. Or a benefit to a student whose heritage or culture
motivated him or her to assume a leadership role or attain a particular goal must be tied
to that student’s unique ability to contribute to the university. In other words, the student
must be treated based on his or her experiences as an individual—not on the basis of
race.

Many universities have for too long done just the opposite. And in doing so, they have
concluded, wrongly, that the touchstone of an individual’s identity is not challenges
bested, skills built, or lessons learned but the color of their skin. Our constitutional
history does not tolerate that choice.

The judgments of the Court of Appeals for the First Circuit and of the District Court for
the Middle District of North Carolina are reversed.

It is so ordered.

Justice Jackson took no part in the consideration or decision of the case in No. 20—
1199.

JUSTICE THOMAS, concurring.

In the wake of the Civil War, the country focused its attention on restoring the Union and
establishing the legal status of newly freed slaves. The Constitution was amended to
abolish slavery and proclaim that all persons born in the United States are citizens,
entitled to the privileges or immunities of citizenship and the equal protection of the
laws. Amdts. 13, 14. Because of that second founding, “[o]ur Constitution is color-blind,
and neither knows nor tolerates classes among citizens.” Plessy v. Ferguson, 163 U.S.
537, 559 (1896) (Harlan, J., dissenting).

This Court’'s commitment to that equality principle has ebbed and flowed over time. After
forsaking the principle for decades, offering a judicial imprimatur to segregation and
ushering in the Jim Crow era, the Court finally corrected course in Brown v. Board of
Education, 347 U.S. 483 (1954), announcing that primary schools must either
desegregate with all deliberate speed or else close their doors. See also Brown v. Board
of Education, 349 U.S. 294 (1955) (Brown II'). It then pulled back in Grutter v.
Bollinger,539 U.S. 306 (2003), permitting universities to discriminate based on race in
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their admissions process (though only temporarily) in order to achieve alleged
“‘educational benefits of diversity.” Id., at 319. Yet, the Constitution continues to embody
a simple truth: Two discriminatory wrongs cannot make a right.

Because the Court today applies genuine strict scrutiny to the race-conscious
admissions policies employed at Harvard and the University of North Carolina (UNC)
and finds that they fail that searching review, | join the majority opinion in full. | write
separately to offer an originalist defense of the colorblind Constitution; to explain further
the flaws of the Court’s Grutter jurisprudence; to clarify that all forms of discrimination
based on race—including so-called affirmative action—are prohibited under the
Constitution; and to emphasize the pernicious effects of all such discrimination.

* * *

The great failure of this country was slavery and its progeny. And, the tragic failure of
this Court was its misinterpretation of the Reconstruction Amendments, as Justice
Harlan predicted in Plessy. We should not repeat this mistake merely because we think,
as our predecessors thought, that the present arrangements are superior to the
Constitution.

The Court’s opinion rightly makes clear that Grutter is, for all intents and purposes,
overruled. And, it sees the universities’ admissions policies for what they are:
rudderless, race-based preferences designed to ensure a particular racial mix in their
entering classes. Those policies fly in the face of our colorblind Constitution and our
Nation’s equality ideal. In short, they are plainly—and boldly—unconstitutional. See
Brown 11, 349 U. S., at 298 (noting that the Brown case one year earlier had “declare[d]
the fundamental principle that

While | am painfully aware of the social and economic ravages which have befallen my
race and all who suffer discrimination, | hold out enduring hope that this country will live
up to its principles so clearly enunciated in the Declaration of Independence and the
Constitution of the United States: that all men are created equal, are equal citizens, and
must be treated equally before the law.

JUSTICE GORSUCH, with whom JUSTICE THOMAS joins, concurring.

For many students, an acceptance letter from Harvard or the University of North
Carolina is a ticket to a brighter future. Tens of thousands of applicants compete for a
small number of coveted spots. For some time, both universities have decided which
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applicants to admit or reject based in part on race. Today, the Court holds that the
Equal Protection Clause of the Fourteenth Amendment does not tolerate this practice. |
write to emphasize that Title VI of the Civil Rights Act of 1964 does not either.

I
“[Flew pieces of federal legislation rank in significance with the Civil Rights Act of 1964.”
Bostock v. Clayton County, 590 U. S. __,  (2020) (slip op., at 2). Title VI of that law
contains terms as powerful as they are easy to understand: “No person in the United
States shall, on the ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance.” 42 U. S. C. 82000d. The
message for these cases is unmistakable. Students for Fair Admissions (SFFA) brought
claims against Harvard and UNC under Title VI. That law applies to both institutions, as
they elect to receive millions of dollars of federal assistance annually. And the trial
records reveal that both schools routinely discriminate on the basis of race when
choosing new students—exactly what the law forbids.

Today, the Court corrects course in its reading of the Equal Protection Clause. With
that, courts should now also correct course in their treatment of Title VI. For years, they
have read a solo opinion in Bakke like a statute while reading Title VI as a mere
suggestion. A proper respect for the law demands the opposite. Title VI bears
independent force beyond the Equal Protection Clause. Nothing in it grants special
deference to university administrators. Nothing in it endorses racial discrimination to any
degree or for any purpose. Title VI is more consequential than that.

JUSTICE KAVANAUGH, concurring.

| join the Court’s opinion in full. I add this concurring opinion to further explain why the
Court’s decision today is consistent with and follows from the Court’s equal protection
precedents, including the Court’s precedents on race-based affirmative action in higher
education.

[Kavanaugh emphasizes that the Bakke and the Grutter court saw affirmative action as
a temporary remedy, and that the Grutter court suggested 25 years as an end point.]

A generation has now passed since Grutter, and about 50 years have gone by since the
era of Bakke and DeFunis v. Odegaard, 416 U.S. 312 (1974), when race-based
affirmative action programs in higher education largely began. In light of the
Constitution’s text, history, and precedent, the Court’s decision today appropriately
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respects and abides by Grutter's explicit temporal limit on the use of race-based
affirmative action in higher education.

Justice Sotomayor, Justice Kagan, and Justice Jackson disagree with the Court’s
decision. | respect their views. They thoroughly recount the horrific history of slavery
and Jim Crow in America, cf. Bakke, 438 U. S., at 395-402 (opinion of Marshall, J.), as
well as the continuing effects of that history on African Americans today. And they are of
course correct that for the last five decades, Bakke and Grutter have allowed narrowly
tailored race-based affirmative action in higher education.

But | respectfully part ways with my dissenting colleagues on the question of whether,
under this Court’s precedents, race-based affirmative action in higher education may
extend indefinitely into the future. The dissents suggest that the answer is yes. But this
Court’s precedents make clear that the answer is no.

In sum, the Court’s opinion today is consistent with and follows from the Court’s equal
protection precedents, and | join the Court’s opinion in full.

JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN and JUSTICE JACKSON join,
dissenting.

The Equal Protection Clause of the Fourteenth Amendment enshrines a guarantee of
racial equality. The Court long ago concluded that this guarantee can be enforced
through race-conscious means in a society that is not, and has never been, colorblind.
In Brown v. Board of Education, 347 U.S. 483 (1954), the Court recognized the
constitutional necessity of racially integrated schools in light of the harm inflicted by
segregation and the “importance of education to our democratic society.” Id., at 492—
495. For 45 years, the Court extended Brown’s transformative legacy to the context of
higher education, allowing colleges and universities to consider race in a limited way
and for the limited purpose of promoting the important benefits of racial diversity. This
limited use of race has helped equalize educational opportunities for all students of
every race and background and has improved racial diversity on college campuses.
Although progress has been slow and imperfect, race-conscious college admissions
policies have advanced the Constitution’s guarantee of equality and have promoted
Brown’s vision of a Nation with more inclusive schools.

Today, this Court stands in the way and rolls back decades of precedent and
momentous progress. It holds that race can no longer be used in a limited way in
college admissions to achieve such critical benefits. In so holding, the Court cements a
superficial rule of colorblindness as a constitutional principle in an endemically
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segregated society where race has always mattered and continues to matter. The Court
subverts the constitutional guarantee of equal protection by further entrenching racial
inequality in education, the very foundation of our democratic government and pluralistic
society. Because the Court’s opinion is not grounded in law or fact and contravenes the
vision of equality embodied in the Fourteenth Amendment, | dissent.

I
A

[Sotomayor recounts the history of racism in the United States and the role that
education, and the denial of education, has played in that history. She notes the post-
Civil War Congress’s efforts during Reconstruction to support the new formerly enslaved
citizens by consciously recognizing race in legislation like the Freedmen’s Bureau Act of
1865 which targeted Black people with investments in their education. These actions,
taken by the same Congress that passed the Equal Protection Clause, suggest that
“colorblindness” was not required by the amendment.]

It was not until half a century later, in Brown, that the Court honored the guarantee of
equality in the Equal Protection Clause and Justice Harlan’s vision of a Constitution that
“neither knows nor tolerates classes among citizens.” Ibid. Considering the “effect[s] of
segregation” and the role of education “in the light of its full development and its present
place in American life throughout the Nation,” Brown overruled Plessy. 347 U. S., at
492-495. . .

Brown was a race-conscious decision that emphasized the importance of education in
our society. Central to the Court’s holding was the recognition that, as Justice Harlan
emphasized in Plessy, segregation perpetuates a caste system wherein Black children
receive inferior educational opportunities “solely because of their race,” denoting
“‘inferiority as to their status in the community.” 347 U. S., at 494, and n. 10. Moreover,
because education is “the very foundation of good citizenship,” segregation in public
education harms “our democratic society” more broadly as well. /d., at 493. In light of
the harmful effects of entrenched racial subordination on racial minorities and American
democracy, Brown recognized the constitutional necessity of a racially integrated
system of schools where education is “available to all on equal terms.” Ibid.

The desegregation cases that followed Brown confirm that the ultimate goal of that
seminal decision was to achieve a system of integrated schools that ensured racial
equality of opportunity, not to impose a formalistic rule of race-blindness. In Green v.
School Bd. of New Kent Cty., 391 U.S. 430 (1968), for example, the Court held that the
New Kent County School Board’s “freedom of choice” plan, which allegedly allowed
“‘every student, regardless of race, . . . ‘freely’ [to] choose the school he [would] attend,”
was insufficient to effectuate “the command of [Brown].” Id., at 437, 441-442. That
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command, the Court explained, was that schools dismantle “well-entrenched dual
systems” and transition “to a unitary, nonracial system of public education.” /d., at 435—
436. That the board “opened the doors of the former ‘white’ school to [Black] children
and the [‘Black’] school to white children” on a race-blind basis was not enough. /d., at
437. Passively eliminating race classifications did not suffice when de facto segregation
persisted. /d., at 440—-442 (noting that 85% of Black children in the school system were
still attending an all-Black school). Instead, the board was “clearly charged with the
affirmative duty to take whatever steps might be necessary to convert to a unitary
system in which racial discrimination would be eliminated root and branch.” Id., at 437—
438. Affirmative steps, this Court held, are constitutionally necessary when mere formal
neutrality cannot achieve Brown’s promise of racial equality. . . .

In so holding, this Court’s post-Brown decisions rejected arguments advanced by
opponents of integration suggesting that “restor[ing] race as a criterion in the operation
of the public schools” was at odds with “the Brown decisions.” Brief for Respondents in
Green v. School Bd. of New Kent Cty., O. T. 1967, No. 695, p. 6 (Green Brief ). Those
opponents argued that Brown only required the admission of Black students “to public
schools on a racially nondiscriminatory basis.” Id., at 11 (emphasis deleted). Relying on
Justice Harlan’s dissent in Plessy, they argued that the use of race “is improper”
because the “ ‘Constitution is colorblind.” ” Green Brief 6, n. 6 (quoting Plessy, 163

U. S., at 559 (Harlan, J., dissenting)). They also incorrectly claimed that their views
aligned with those of the Brown litigators, arguing that the Brown plaintiffs “understood”
that Brown’s “mandate” was colorblindness. Green Brief 17. This Court rejected that
characterization of “the thrust of Brown.” Green, 391 U. S., at 437. It made clear that
indifference to race “is not an end in itself ” under that watershed decision. /d., at 440.
The ultimate goal is racial equality of opportunity.

Those rejected arguments mirror the Court’s opinion today. . .

If there was a Member of this Court who understood the Brown litigation, it was Justice
Thurgood Marshall, who “led the litigation campaign” to dismantle segregation as a civil
rights lawyer and “rejected the hollow, race-ignorant conception of equal protection”
endorsed by the Court’s ruling today. . . Justice Marshall joined the Bakke plurality and
“applaud[ed] the judgment of the Court that a university may consider race in its
admissions process.” 438 U. S., at 400. In fact, Justice Marshall’s view was that Bakke’s
holding should have been even more protective of race-conscious college admissions
programs in light of the remedial purpose of the Fourteenth Amendment and the legacy
of racial inequality in our society. See id., at 396—402 (arguing that “a class-based
remedy” should be constitutionally permissible in light of the hundreds of “years of
class-based discrimination against [Black Americans]”’). The Court’s recharacterization
of Brown is nothing but revisionist history and an affront to the legendary life of Justice
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Marshall, a great jurist who was a champion of true equal opportunity, not rhetorical
flourishes about colorblindness.

C

Bakke, Grutter, and Fisher are an extension of Brown’s legacy. Those decisions
recognize that “ ‘experience lend[s] support to the view that the contribution of diversity
is substantial.’ ” Grutter, 539 U. S., at 324 (quoting Bakke, 438 U. S., at 313). Racially
integrated schools improve cross-racial understanding, “break down racial stereotypes,”
and ensure that students obtain “the skills needed in today’s increasingly global
marketplace . . . through exposure to widely diverse people, cultures, ideas, and
viewpoints.” 539 U. S., at 330. More broadly, inclusive institutions that are “visibly open
to talented and qualified individuals of every race and ethnicity” instill public confidence
in the “legitimacy” and “integrity” of those institutions and the diverse set of graduates
that they cultivate. /d., at 332. That is particularly true in the context of higher education,
where colleges and universities play a critical role in “maintaining the fabric of society”
and serve as “the training ground for a large number of our Nation’s leaders.” Id., at
331-332. It is thus an objective of the highest order, a “compelling interest” indeed, that
universities pursue the benefits of racial diversity and ensure that “the diffusion of
knowledge and opportunity” is available to students of all races. /d., at 328-333.

This compelling interest in student body diversity is grounded not only in the Court’s
equal protection jurisprudence but also in principles of “academic freedom,” which
“‘long [have] been viewed as a special concern of the First Amendment.’ ” Id., at 324
(quoting Bakke, 438 U. S., at 312). In light of “the important purpose of public education
and the expansive freedoms of speech and thought associated with the university
environment,” this Court’s precedents recognize the imperative nature of diverse
student bodies on American college campuses. 539 U. S., at 329. Consistent with the
First Amendment, student body diversity allows universities to promote “th[e] robust
exchange of ideas which discovers truth out of a multitude of tongues [rather] than
through any kind of authoritative selection. ” Bakke, 438 U. S., at 312 (internal quotation
marks omitted). Indeed, as the Court recently reaffirmed in another school case,
“‘learning how to tolerate diverse expressive activities has always been ‘part of learning
how to live in a pluralistic society’ ” under our constitutional tradition. Kennedy v.
Bremerton School Dist., 597 U.S. ___,  (2022) (slip op., at 29). . .

In short, for more than four decades, it has been this Court’s settled law that the Equal
Protection Clause of the Fourteenth Amendment authorizes a limited use of race in
college admissions in service of the educational benefits that flow from a diverse
student body. From Brown to Fisher, this Court’s cases have sought to equalize
educational opportunity in a society structured by racial segregation and to advance the
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Fourteenth Amendment’s vision of an America where racially integrated schools
guarantee students of all races the equal protection of the laws.

D

Today, the Court concludes that indifference to race is the only constitutionally
permissible means to achieve racial equality in college admissions. That interpretation
of the Fourteenth Amendment is not only contrary to precedent and the entire teachings
of our history,. . ., but is also grounded in the illusion that racial inequality was a problem
of a different generation. Entrenched racial inequality remains a reality today. That is
true for society writ large and, more specifically, for Harvard and the University of North
Carolina (UNC), two institutions with a long history of racial exclusion. Ignoring race will
not equalize a society that is racially unequal. What was true in the 1860s, and again in
1954, is true today: Equality requires acknowledgment of inequality.

[Sotomayor offers statistics on the large number of Latino and Black students that
attend racially homogenous schools, the likelihood that those students are poor and
their schools underfunded, and the impact on test scores that ensues from that
inequality. She notes inequities in school discipline and the lack of access to pre-school.
She demonstrates how those inequities play out in the North Carolina K-12 school
system. She also notes that both Harvard and UNC have “sordid legacies of racial
exclusion” that justify their current attempts to recruit more students of color.]

* * *

True equality of educational opportunity in racially diverse schools is an essential
component of the fabric of our democratic society. It is an interest of the highest order
and a foundational requirement for the promotion of equal protection under the law.
Brown recognized that passive race neutrality was inadequate to achieve the
constitutional guarantee of racial equality in a Nation where the effects of segregation
persist. In a society where race continues to matter, there is no constitutional
requirement that institutions attempting to remedy their legacies of racial exclusion must
operate with a blindfold.

Today, this Court overrules decades of precedent and imposes a superficial rule of race
blindness on the Nation. The devastating impact of this decision cannot be overstated.
The majority’s vision of race neutrality will entrench racial segregation in higher
education because racial inequality will persist so long as it is ignored.

JUSTICE JACKSON, with whom JUSTICE SOTOMAYOR and JUSTICE KAGAN join,
dissenting.
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Gulf-sized race-based gaps exist with respect to the health, wealth, and well-being of
American citizens. They were created in the distant past, but have indisputably been
passed down to the present day through the generations. Every moment these gaps
persist is a moment in which this great country falls short of actualizing one of its
foundational principles—the “self-evident” truth that all of us are created equal. Yet,
today, the Court determines that holistic admissions programs like the one that the
University of North Carolina (UNC) has operated, consistent with Grutter v. Bollinger, . .
., are a problem with respect to achievement of that aspiration, rather than a viable
solution (as has long been evident to historians, sociologists, and policymakers alike).

Justice Sotomayor has persuasively established that nothing in the Constitution or Title
VI prohibits institutions from taking race into account to ensure the racial diversity of
admits in higher education. | join her opinion without qualification. | write separately to
expound upon the universal benefits of considering race in this context, in response to a
suggestion that has permeated this legal action from the start. Students for Fair
Admissions (SFFA) has maintained, both subtly and overtly, that it is unfair for a
college’s admissions process to consider race as one factor in a holistic review of its
applicants. See, e.g., Tr. of Oral Arg. 19.

This contention blinks both history and reality in ways too numerous to count. But the
response is simple: Our country has never been colorblind. Given the lengthy history of
state-sponsored race-based preferences in America, to say that anyone is now
victimized if a college considers whether that legacy of discrimination has unequally
advantaged its applicants fails to acknowledge the well- documented “intergenerational
transmission of inequality” that still plagues our citizenry.

It is that inequality that admissions programs such as UNC'’s help to address, to the
benefit of us all. Because the majority’s judgment stunts that progress without any basis
in law, history, logic, or justice, | dissent.

I
A

Imagine two college applicants from North Carolina, John and James. Both trace their
family’s North Carolina roots to the year of UNC’s founding in 1789. Both love their
State and want great things for its people. Both want to honor their family’s legacy by
attending the State’s flagship educational institution. John, however, would be the
seventh generation to graduate from UNC. He is White. James would be the first; he is
Black. Does the race of these applicants properly play a role in UNC’s holistic merits-
based admissions process?

To answer that question, “a page of history is worth a volume of logic.” New York Trust
Co. v. Eisner, 256 U.S. 345, 349 (1921). Many chapters of America’s history appear
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necessary, given the opinions that my colleagues in the majority have issued in this
case. [Jackson quotes extensively from former Justice Thurgood Marshall’s opinion in
Bakke where he outlined the history of slavery and its aftermath in American history and
the ways in which those in power denied black people the opportunity to advance.]

The point is this: Given our history, the origin of persistent race-linked gaps should be
no mystery. It has never been a deficiency of Black Americans’ desire or ability to, in
Frederick Douglass’s words, “stand on [their] own legs.” Rather, it was always simply
what Justice Harlan recognized 140 years ago—the persistent and pernicious denial of
“‘what had already been done in every State of the Union for the white race.” Civil Rights
Cases, 109 U. S., at 61 (dissenting opinion).

B

History speaks. In some form, it can be heard forever. The race-based gaps that first
developed centuries ago are echoes from the past that still exist today. By all accounts,
they are still stark.[ Jackson offer statistics on the wealth gap and the links to home
ownership, education gap, and health disparities that continue to separate White and
minority households.]

C

We return to John and James now, with history in hand. It is hardly John’s fault that he
is the seventh generation to graduate from UNC. UNC should permit him to honor that
legacy. Neither, however, was it James’s (or his family’s) fault that he would be the first.
And UNC ought to be able to consider why.

Most likely, seven generations ago, when John’s family was building its knowledge base
and wealth potential on the university’s campus, James’s family was enslaved and
laboring in North Carolina’s fields. Six generations ago, the North Carolina “Redeemers”
aimed to nullify the results of the Civil War through terror and violence, marauding in
hopes of excluding all who looked like James from equal citizenship. Five generations
ago, the North Carolina Red Shirts finished the job. Four (and three) generations ago,
Jim Crow was so entrenched in the State of North Carolina that UNC “enforced its own
Jim Crow regulations.” Two generations ago, North Carolina’s Governor still railed
against “ ‘integration for integration’s sake’ —and UNC Black enrollment was
minuscule. So, at bare minimum, one generation ago, James’s family was six

generations behind because of their race, making John’s six generations ahead.

These stories are not every student’s story. But they are many students’ stories. To
demand that colleges ignore race in today’s admissions practices—and thus disregard
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the fact that racial disparities may have mattered for where some applicants find
themselves today—is not only an affront to the dignity of those students for whom race
matters. It also condemns our society to never escape the past that explains how and
why race matters to the very concept of who “merits” admission.

Permitting (not requiring) colleges like UNC to assess merit fully, without blinders on,
plainly advances (not thwarts) the Fourteenth Amendment’s core promise. UNC
considers race as one of many factors in order to best assess the entire unique import
of John’s and James’s individual lives and inheritances on an equal basis. Doing so
involves acknowledging (not ignoring) the seven generations’ worth of historical
privileges and disadvantages that each of these applicants was born with when his own
life’s journey started a mere 18 years ago.

UNC does not do all this to provide handouts to either John or James. It does this to
ascertain who among its tens of thousands of applicants has the capacity to take full
advantage of the opportunity to attend, and contribute to, this prestigious institution, and
thus merits admission. And UNC has concluded that ferreting this out requires
understanding the full person, which means taking seriously not just SAT scores or
whether the applicant plays the trumpet, but also any way in which the applicant’s race-
linked experience bears on his capacity and merit. In this way, UNC is able to value
what it means for James, whose ancestors received no race-based advantages, to
make himself competitive for admission to a flagship school nevertheless. Moreover,
recognizing this aspect of James’s story does not preclude UNC from valuing John’s
legacy or any obstacles that his story reflects.

So, to repeat: UNC’s program permits, but does not require, admissions officers to value
both John’s and James’s love for their State, their high schools’ rigor, and whether either
has overcome obstacles that are indicative of their “persistence of commitment.” It
permits, but does not require, them to value John’s identity as a child of UNC alumni (or,
perhaps, if things had turned out differently, as a first-generation White student from
Appalachia whose family struggled to make ends meet during the Great Recession).
And it permits, but does not require, them to value James’s race—not in the abstract,
but as an element of who he is, no less than his love for his State, his high school
courses, and the obstacles he has overcome.

Understood properly, then, what SFFA caricatures as an unfair race-based preference
cashes out, in a holistic system, to a personalized assessment of the advantages and
disadvantages that every applicant might have received by accident of birth plus all that
has happened to them since. It ensures a full accounting of everything that bears on the
individual’s resilience and likelihood of enhancing the UNC campus. It also forecasts his
potential for entering the wider world upon graduation and making a meaningful
contribution to the larger, collective, societal goal that the Equal Protection Clause
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embodies (its guarantee that the United States of America offers genuinely equal
treatment to every person, regardless of race).

No one benefits from ignorance. Although formal race-linked legal barriers are gone,
race still matters to the lived experiences of all Americans in innumerable ways, and
today’s ruling makes things worse, not better. The best that can be said of the majority’s
perspective is that it proceeds (ostrich-like) from the hope that preventing consideration
of race will end racism. But if that is its motivation, the majority proceeds in vain. If the
colleges of this country are required to ignore a thing that matters, it will not just go
away. It will take longer for racism to leave us. And, ultimately, ignoring race just makes
it matter more.

The only way out of this morass—for all of us—is to stare at racial disparity unblinkingly,
and then do what evidence and experts tell us is required to level the playing field and
march forward together, collectively striving to achieve true equality for all Americans. It
is no small irony that the judgment the majority hands down today will forestall the end
of race-based disparities in this country, making the colorblind world the majority
wistfully touts much more difficult to accomplish.

Chapter 17 The Expansion of Equal Protection

B. Protecting Against Gender Discrimination

Bostock v. Clayton County
590 U.S. __ (2020)

Gerald Bostock worked for a decade as a child welfare advocate for Clayton County,
Georgie. Not long after he started playing in a gay recreational softball league, some
community members disparaged his sexual orientation and participation in the league
and he was fired by the county for conduct unbecoming a county employee. He filed a
lawsuit under Title VII of the Civil Rights Act for unlawful discrimination in employment
based on sex. The 11" Circuit ruled that Title VII did not prohibit employers from firing
employees for their sexual orientation. Similar cases in the 2d and 6" Circuits led to
rulings that Title VII did provide such protection. The Supreme Court granted cert to
resolve the conflict among circuits.

JUSTICE GORSUCH delivered the opinion of the Court.
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Sometimes small gestures can have unexpected consequences. Major initiatives
practically guarantee them. In our time, few pieces of federal legislation rank in
significance with the Civil Rights Act of 1964. There, in Title VII, Congress outlawed
discrimination in the workplace on the basis of race, color, religion, sex, or national
origin. Today, we must decide whether an employer can fire someone simply for being
homosexual or transgender. The answer is clear. An employer who fires an individual
for being homosexual or transgender fires that person for traits or actions it would not
have questioned in members of a different sex. Sex plays a necessary and
undisguisable role in the decision, exactly what Title VII forbids.

Those who adopted the Civil Rights Act might not have anticipated their work would
lead to this particular result. Likely, they weren’t thinking about many of the Act’s
consequences that have become apparent over the years, including its prohibition
against discrimination on the basis of motherhood or its ban on the sexual harassment
of male employees. But the limits of the drafters’ imagination supply no reason to ignore
the law’s demands. When the express terms of a statute give us one answer and
extratextual considerations suggest another, it's no contest. Only the written word is the
law, and all persons are entitled to its benefit.

I
Few facts are needed to appreciate the legal question we face. Each of the three cases
before us started the same way: An employer fired a long-time employee shortly after
the employee revealed that he or she is homosexual or transgender—and allegedly for
no reason other than the employee’s homosexuality or transgender status.

Il
This Court normally interprets a statute in accord with the ordinary public meaning of its
terms at the time of its enactment. After all, only the words on the page constitute the
law adopted by Congress and approved by the President. If judges could add to,
remodel, update, or detract from old statutory terms inspired only by extratextual
sources and our own imaginations, we would risk amending statutes outside the
legislative process reserved for the people’s representatives. And we would deny the
people the right to continue relying on the original meaning of the law they have counted
on to settle their rights and obligations. See New Prime Inc. v. Oliveira, 586 U. S.
___—  (2019) (slip op., at 6-7).

With this in mind, our task is clear. We must determine the ordinary public meaning of
Title VII's command that it is “unlawful . . . for an employer to fail or refuse to hire or to
discharge any individual, or otherwise to discriminate against any individual with respect
to his compensation, terms, conditions, or privileges of employment, because of such
individual’s race, color, religion, sex, or national origin.” §2000e—2(a)(1). To do so, we
orient ourselves to the time of the statute’s adoption, here 1964, and begin by
examining the key statutory terms in turn before assessing their impact on the cases at
hand and then confirming our work against this Court’s precedents.

A
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The only statutorily protected characteristic at issue in today’s cases is “sex”—and that
is also the primary term in Title VIl whose meaning the parties dispute. Appealing to
roughly contemporaneous dictionaries, the employers say that, as used here, the term
“sex” in 1964 referred to “status as either male or female [as] determined by
reproductive biology.” The employees counter by submitting that, even in 1964, the term
bore a broader scope, capturing more than anatomy and reaching at least some norms
concerning gender identity and sexual orientation. But because nothing in our approach
to these cases turns on the outcome of the parties’ debate, and because the employees
concede the point for argument’s sake, we proceed on the assumption that “sex”
signified what the employers suggest, referring only to biological distinctions between
male and female.

Still, that’s just a starting point. The question isn’t just what “sex” meant, but what Title
VII says about it. Most notably, the statute prohibits employers from taking certain
actions “because of ” sex. And, as this Court has previously explained, “the ordinary
meaning of ‘because of ’ is ‘by reason of ’ or ‘on account of.” ” University of Tex.
Southwestern Medical Center v. Nassar, 570 U.S. 338, 350 (2013) (citing Gross v. FBL
Financial Services, Inc., 557 U.S. 167, 176 (2009); quotation altered). In the language of
law, this means that Title VII's “because of ” test incorporates the “ ‘simple’ ” and
“traditional” standard of but-for causation. Nassar, 570 U. S., at 346, 360. That form of
causation is established whenever a particular outcome would not have happened “but
for” the purported cause. See Gross, 557 U. S., at 176. In other words, a but-for test
directs us to change one thing at a time and see if the outcome changes. If it does, we

have found a but-for cause.

This can be a sweeping standard. Often, events have multiple but-for causes. So, for
example, if a car accident occurred both because the defendant ran a red light and
because the plaintiff failed to signal his turn at the intersection, we might call each a but-
for cause of the collision. Cf. Burrage v. United States,571 U.S. 204, 211-212 (2014).
When it comes to Title VII, the adoption of the traditional but-for causation standard
means a defendant cannot avoid liability just by citing some other factor that contributed
to its challenged employment decision. So long as the plaintiff 's sex was one but-for
cause of that decision, that is enough to trigger the law. See ibid.; Nassar, 570 U. S., at
350.

No doubt, Congress could have taken a more parsimonious approach. As it has in other
statutes, it could have added “solely” to indicate that actions taken “because of ” the
confluence of multiple factors do not violate the law. Cf. 11 U. S. C. 8525; 16 U. S. C.
§511. Or it could have written “primarily because of ” to indicate that the prohibited
factor had to be the main cause of the defendant’s challenged employment decision. Cf.
22 U. S. C. 82688. But none of this is the law we have. If anything, Congress has
moved in the opposite direction, supplementing Title VII in 1991 to allow a plaintiff to
prevail merely by showing that a protected trait like sex was a “motivating factor” in a
defendant’s challenged employment practice. Civil Rights Act of 1991, §107, 105Stat.
1075, codified at 42 U. S. C. 82000e—2(m). Under this more forgiving standard, liability
can sometimes follow even if sex wasn’t a but-for cause of the employer’s challenged
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decision. Still, because nothing in our analysis depends on the motivating factor test, we
focus on the more traditional but-for causation standard that continues to afford a viable,
if no longer exclusive, path to relief under Title VII. 82000e—-2(a)(1).

As sweeping as even the but-for causation standard can be, Title VII does not concern
itself with everything that happens “because of ” sex. The statute imposes liability on
employers only when they “fail or refuse to hire,” “discharge,” “or otherwise . . .
discriminate against” someone because of a statutorily protected characteristic like sex.
Ibid. The employers acknowledge that they discharged the plaintiffs in today’s cases,
but assert that the statute’s list of verbs is qualified by the last item on it: “otherwise . . .
discriminate against.” By virtue of the word otherwise, the employers suggest, Title VI
concerns itself not with every discharge, only with those discharges that involve
discrimination.

Accepting this point, too, for argument’s sake, the question becomes: What did
“discriminate” mean in 19647? As it turns out, it meant then roughly what it means today:
“To make a difference in treatment or favor (of one as compared with others).”
Webster's New International Dictionary 745 (2d ed. 1954). To “discriminate against” a
person, then, would seem to mean treating that individual worse than others who are
similarly situated. See Burlington N. & S. F. R. Co. v. White,548 U.S. 53, 59 (2006). In
so-called “disparate treatment” cases like today’s, this Court has also held that the
difference in treatment based on sex must be intentional. See, e.g., Watson v. Fort
Worth Bank & Trust, 487 U.S. 977, 986 (1988). So, taken together, an employer who
intentionally treats a person worse because of sex—such as by firing the person for
actions or attributes it would tolerate in an individual of another sex—discriminates
against that person in violation of Title VII.

At first glance, another interpretation might seem possible. Discrimination sometimes
involves “the act, practice, or an instance of discriminating categorically rather than
individually.” Webster's New Collegiate Dictionary 326 (1975); see also post, at 27-28,
n. 22 (Alito, J., dissenting). On that understanding, the statute would require us to
consider the employer’s treatment of groups rather than individuals, to see how a policy
affects one sex as a whole versus the other as a whole. That idea holds some intuitive
appeal too. Maybe the law concerns itself simply with ensuring that employers don’t
treat women generally less favorably than they do men. So how can we tell which
sense, individual or group, “discriminate” carries in Title VII?

The statute answers that question directly. It tells us three times—including immediately
after the words “discriminate against”—that our focus should be on individuals, not
groups: Employers may not “fail or refuse to hire or . . . discharge any individual, or
otherwise . . . discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individual’s . . . sex.
§2000e-2(a)(1) (emphasis added). And the meaning of “individual” was as
uncontroversial in 1964 as it is today: “A particular being as distinguished from a class,
species, or collection.” Webster's New International Dictionary, at 1267. Here, again,
Congress could have written the law differently. It might have said that “it shall be an
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unlawful employment practice to prefer one sex to the other in hiring, firing, or the terms
or conditions of employment.” It might have said that there should be no “sex
discrimination,” perhaps implying a focus on differential treatment between the two
sexes as groups. More narrowly still, it could have forbidden only “sexist policies”
against women as a class. But, once again, that is not the law we have.

The consequences of the law’s focus on individuals rather than groups are anything but
academic. Suppose an employer fires a woman for refusing his sexual advances. It's no
defense for the employer to note that, while he treated that individual woman worse
than he would have treated a man, he gives preferential treatment to female employees
overall. The employer is liable for treating this woman worse in part because of her sex.
Nor is it a defense for an employer to say it discriminates against both men and women
because of sex. This statute works to protect individuals of both sexes from
discrimination, and does so equally. So an employer who fires a woman, Hannah,
because she is insufficiently feminine and also fires a man, Bob, for being insufficiently
masculine may treat men and women as groups more or less equally. But in both cases
the employer fires an individual in part because of sex. Instead of avoiding Title VII
exposure, this employer doubles it.

B
From the ordinary public meaning of the statute’s language at the time of the law’s
adoption, a straightforward rule emerges: An employer violates Title VIl when it
intentionally fires an individual employee based in part on sex. It doesn’t matter if other
factors besides the plaintiff 's sex contributed to the decision. And it doesn’t matter if the
employer treated women as a group the same when compared to men as a group. If the
employer intentionally relies in part on an individual employee’s sex when deciding to
discharge the employee—put differently, if changing the employee’s sex would have
yielded a different choice by the employer—a statutory violation has occurred. Title VII's
message is “simple but momentous”: An individual employee’s sex is “not relevant to
the selection, evaluation, or compensation of employees.” Price Waterhouse v. Hopkins,
490 U.S. 228, 239 (1989) (plurality opinion).

The statute’s message for our cases is equally simple and momentous: An individual’'s
homosexuality or transgender status is not relevant to employment decisions. That's
because it is impossible to discriminate against a person for being homosexual or
transgender without discriminating against that individual based on sex. Consider, for
example, an employer with two employees, both of whom are attracted to men. The two
individuals are, to the employer’s mind, materially identical in all respects, except that
one is a man and the other a woman. If the employer fires the male employee for no
reason other than the fact he is attracted to men, the employer discriminates against
him for traits or actions it tolerates in his female colleague. Put differently, the employer
intentionally singles out an employee to fire based in part on the employee’s sex, and
the affected employee’s sex is a but-for cause of his discharge. Or take an employer
who fires a transgender person who was identified as a male at birth but who now
identifies as a female. If the employer retains an otherwise identical employee who was
identified as female at birth, the employer intentionally penalizes a person identified as
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male at birth for traits or actions that it tolerates in an employee identified as female at
birth. Again, the individual employee’s sex plays an unmistakable and impermissible
role in the discharge decision.

That distinguishes these cases from countless others where Title VII has nothing to say.
Take an employer who fires a female employee for tardiness or incompetence or simply
supporting the wrong sports team. Assuming the employer would not have tolerated the
same trait in a man, Title VII stands silent. But unlike any of these other traits or actions,
homosexuality and transgender status are inextricably bound up with sex. Not because
homosexuality or transgender status are related to sex in some vague sense or
because discrimination on these bases has some disparate impact on one sex or
another, but because to discriminate on these grounds requires an employer to
intentionally treat individual employees differently because of their sex.

An employer musters no better a defense by responding that it is equally happy to fire
male and female employees who are homosexual or transgender. Title VI liability is not
limited to employers who, through the sum of all of their employment actions, treat the
class of men differently than the class of women. Instead, the law makes each instance
of discriminating against an individual employee because of that individual's sex an
independent violation of Title VII. So just as an employer who fires both Hannah and
Bob for failing to fulfill traditional sex stereotypes doubles rather than eliminates Title VII
liability, an employer who fires both Hannah and Bob for being gay or transgender does
the same.

At bottom, these cases involve no more than the straightforward application of legal
terms with plain and settled meanings. For an employer to discriminate against
employees for being homosexual or transgender, the employer must intentionally
discriminate against individual men and women in part because of sex. That has always
been prohibited by Title VII's plain terms—and that “should be the end of the analysis.”
883 F. 3d, at 135 (Cabranes, J., concurring in judgment).

C
If more support for our conclusion were required, there’s no need to look far. All that the
statute’s plain terms suggest, this Court’s cases have already confirmed. Consider three
of our leading precedents. [Justice Gorsuch reviews previous decisions that found Title
VIl violations when companies refused to hire women with young children but did hire
men with children the same age, required women to pay more into the pension fund
than men, and failed to stop same sex sexual harassment of a male employee.]

The employers worry that our decision will sweep beyond Title VII to other federal or
state laws that prohibit sex discrimination. And, under Title VIl itself, they say sex-
segregated bathrooms, locker rooms, and dress codes will prove unsustainable after
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our decision today. But none of these other laws are before us; we have not had the
benefit of adversarial testing about the meaning of their terms, and we do not prejudge
any such question today. Under Title VII, too, we do not purport to address bathrooms,
locker rooms, or anything else of the kind. The only question before us is whether an
employer who fires someone simply for being homosexual or transgender has
discharged or otherwise discriminated against that individual “because of such
individual’s sex.” As used in Title VII, the term “ ‘discriminate against’ ” refers to
“distinctions or differences in treatment that injure protected individuals.” Burlington N. &
S.F.R., 548 U. S., at 59. Firing employees because of a statutorily protected trait surely
counts. Whether other policies and practices might or might not qualify as unlawful
discrimination or find justifications under other provisions of Title VII are questions for
future cases, not these.

Separately, the employers fear that complying with Title VII's requirement in cases like
ours may require some employers to violate their religious convictions. We are also
deeply concerned with preserving the promise of the free exercise of religion enshrined
in our Constitution; that guarantee lies at the heart of our pluralistic society. But worries
about how Title VII may intersect with religious liberties are nothing new; they even
predate the statute’s passage. As a result of its deliberations in adopting the law,
Congress included an express statutory exception for religious organizations. 82000e—
1(a). This Court has also recognized that the First Amendment can bar the application
of employment discrimination laws “to claims concerning the employment relationship
between a religious institution and its ministers.” Hosanna-Tabor Evangelical Lutheran
Church and School v. EEOC, 565 U.S. 171, 188 (2012). And Congress has gone a step
further yet in the Religious Freedom Restoration Act of 1993 (RFRA), 107Stat. 1488,
codified at 42 U. S. C. 82000bb et seq. That statute prohibits the federal government
from substantially burdening a person’s exercise of religion unless it demonstrates that
doing so both furthers a compelling governmental interest and represents the least
restrictive means of furthering that interest. 82000bb—-1. Because RFRA operates as a
kind of super statute, displacing the normal operation of other federal laws, it might
supersede Title VII's commands in appropriate cases. See §2000bb-3.

But how these doctrines protecting religious liberty interact with Title VII are questions
for future cases too. Harris Funeral Homes did unsuccessfully pursue a RFRA-based
defense in the proceedings below. In its certiorari petition, however, the company
declined to seek review of that adverse decision, and no other religious liberty claim is
now before us. So while other employers in other cases may raise free exercise
arguments that merit careful consideration, none of the employers before us today
represent in this Court that compliance with Title VII will infringe their own religious
liberties in any way.

*
Some of those who supported adding language to Title VII to ban sex discrimination
may have hoped it would derail the entire Civil Rights Act. Yet, contrary to those
intentions, the bill became law. Since then, Title VII's effects have unfolded with far-
reaching consequences, some likely beyond what many in Congress or elsewhere
expected. But none of this helps decide today’s cases. Ours is a society of written laws.
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Judges are not free to overlook plain statutory commands on the strength of nothing
more than suppositions about intentions or guesswork about expectations. In Title VII,
Congress adopted broad language making it illegal for an employer to rely on an
employee’s sex when deciding to fire that employee. We do not hesitate to recognize
today a necessary consequence of that legislative choice: An employer who fires an
individual merely for being gay or transgender defies the law.

The judgments of the Second and Sixth Circuits in Nos. 17-1623 and 18-107 are
affirmed. The judgment of the Eleventh Circuit in No. 17-1618 is reversed, and the case
is remanded for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE ALITO, with whom JUSTICE THOMAS joins, dissenting.

There is only one word for what the Court has done today: legislation. The document
that the Court releases is in the form of a judicial opinion interpreting a statute, but that
is deceptive.

Title VII of the Civil Rights Act of 1964 prohibits employment discrimination on any of
five specified grounds: “race, color, religion, sex, [and] national origin.” 42 U. S. C.
82000e-2(a)(1). Neither “sexual orientation” nor “gender identity” appears on that list.
For the past 45 years, bills have been introduced in Congress to add “sexual
orientation” to the list, and in recent years, bills have included “gender identity” as well.
But to date, none has passed both Houses.

Last year, the House of Representatives passed a bill that would amend Title VII by
defining sex discrimination to include both “sexual orientation” and “gender identity,”

H. R. 5, 116th Cong., 1st Sess. (2019), but the bill has stalled in the Senate. An
alternative bill, H. R. 5331, 116th Cong., 1st Sess. (2019), would add similar prohibitions
but contains provisions to protect religious liberty. This bill remains before a House
Subcommittee.

Because no such amendment of Title VIl has been enacted in accordance with the
requirements in the Constitution (passage in both Houses and presentment to the
President, Art. I, §7, cl. 2), Title VII's prohibition of discrimination because of “sex” still
means what it has always meant. But the Court is not deterred by these constitutional
niceties. Usurping the constitutional authority of the other branches, the Court has
essentially taken H. R. 5’s provision on employment discrimination and issued it under
the guise of statutory interpretation. A more brazen abuse of our authority to interpret
statutes is hard to recall.

The Court tries to convince readers that it is merely enforcing the terms of the statute,
but that is preposterous. Even as understood today, the concept of discrimination
because of “sex” is different from discrimination because of “sexual orientation” or
“‘gender identity.” And in any event, our duty is to interpret statutory terms to “mean what
they conveyed to reasonable people at the time they were written.” A. Scalia & B.

104



Copyright © 2024 Carolina Academic Press, LLC. All rights reserved.

Garner, Reading Law: The Interpretation of Legal Texts 16 (2012) (emphasis added). If
every single living American had been surveyed in 1964, it would have been hard to find
any who thought that discrimination because of sex meant discrimination because of
sexual orientation—not to mention gender identity, a concept that was essentially
unknown at the time.

The Court attempts to pass off its decision as the inevitable product of the textualist
school of statutory interpretation championed by our late colleague Justice Scalia, but
no one should be fooled. The Court’s opinion is like a pirate ship. It sails under a
textualist flag, but what it actually represents is a theory of statutory interpretation that
Justice Scalia excoriated—the theory that courts should “update” old statutes so that
they better reflect the current values of society. See A. Scalia, A Matter of Interpretation
22 (1997). If the Court finds it appropriate to adopt this theory, it should own up to what
it is doing.

Many will applaud today’s decision because they agree on policy grounds with the
Court’s updating of Title VII. But the question in these cases is not whether
discrimination because of sexual orientation or gender identity should be outlawed. The
guestion is whether Congress did that in 1964.

It indisputably did not.

v
What the Court has done today—interpreting discrimination because of “sex” to
encompass discrimination because of sexual orientation or gender identity—is virtually
certain to have far-reaching consequences. Over 100 federal statutes prohibit
discrimination because of sex. See Appendix C, infra; e.g., 20 U. S. C. §1681(a) (Title
IX); 42 U. S. C. 83631 (Fair Housing Act); 15 U. S. C. 1691(a)(1) (Equal Credit
Opportunity Act). The briefs in these cases have called to our attention the potential
effects that the Court’s reasoning may have under some of these laws, but the Court
waves those considerations aside. As to Title VII itself, the Court dismisses questions
about “bathrooms, locker rooms, or anything else of the kind.” Ante, at 31. And it
declines to say anything about other statutes whose terms mirror Title VII's.

The Court’s brusque refusal to consider the consequences of its reasoning is
irresponsible. If the Court had allowed the legislative process to take its course,
Congress would have had the opportunity to consider competing interests and might
have found a way of accommodating at least some of them. In addition, Congress might
have crafted special rules for some of the relevant statutes. But by intervening and
proclaiming categorically that employment discrimination based on sexual orientation or
gender identity is simply a form of discrimination because of sex, the Court has greatly
impeded—and perhaps effectively ended—any chance of a bargained legislative
resolution. Before issuing today’s radical decision, the Court should have given some
thought to where its decision would lead.
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As the briefing in these cases has warned, the position that the Court now adopts will
threaten freedom of religion, freedom of speech, and personal privacy and safety. No
one should think that the Court’s decision represents an unalloyed victory for individual
liberty.

o * * *

The updating desire to which the Court succumbs no doubt arises from humane and
generous impulses. Today, many Americans know individuals who are gay, lesbian, or
transgender and want them to be treated with the dignity, consideration, and fairness

that everyone deserves. But the authority of this Court is limited to saying what the law
is.

The Court itself recognizes this:

“The place to make new legislation . . . lies in Congress. When it comes to statutory
interpretation, our role is limited to applying the law’s demands as faithfully as we can in
the cases that come before us.” Ante, at 31.

It is easy to utter such words. If only the Court would live by them.
| respectfully dissent.

JUSTICE KAVANAUGH, dissenting.

Like many cases in this Court, this case boils down to one fundamental question: Who
decides? Title VII of the Civil Rights Act of 1964 prohibits employment discrimination
“because of ” an individual’s “race, color, religion, sex, or national origin.” The question
here is whether Title VII should be expanded to prohibit employment discrimination
because of sexual orientation. Under the Constitution’s separation of powers, the
responsibility to amend Title VII belongs to Congress and the President in the legislative
process, not to this Court.

The political branches are well aware of this issue. In 2007, the U. S. House of
Representatives voted 235 to 184 to prohibit employment discrimination on the basis of
sexual orientation. In 2013, the U. S. Senate voted 64 to 32 in favor of a similar ban. In
2019, the House again voted 236 to 173 to outlaw employment discrimination on the
basis of sexual orientation. Although both the House and Senate have voted at different
times to prohibit sexual orientation discrimination, the two Houses have not yet come
together with the President to enact a bill into law.

The policy arguments for amending Title VII are very weighty. The Court has previously
stated, and | fully agree, that gay and lesbian Americans “cannot be treated as social
outcasts or as inferior in dignity and worth.” Masterpiece Cakeshop, Ltd. v. Colorado
Civil Rights Comm’n, 584 U.S. __ ,  (2018) (slip op., at 9). But we are judges, not
Members of Congress. And in Alexander Hamilton’s words, federal judges exercise
“neither Force nor Will, but merely judgment.” The Federalist No. 78, p. 523 (J. Cooke
ed. 1961). Under the Constitution’s separation of powers, our role as judges is to
interpret and follow the law as written, regardless of whether we like the result. Cf.
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Texas v. Johnson, 491 U.S. 397, 420-421 (1989) (Kennedy, J., concurring). Our role is
not to make or amend the law. As written, Title VIl does not prohibit employment
discrimination because of sexual orientation.

For several decades, Congress has considered numerous bills to prohibit employment
discrimination based on sexual orientation. But as noted above, although Congress has
come close, it has not yet shouldered a bill over the legislative finish line. In the face of
the unsuccessful legislative efforts (so far) to prohibit sexual orientation discrimination,
judges may not rewrite the law simply because of their own policy views. Judges may
not update the law merely because they think that Congress does not have the votes or
the fortitude. Judges may not predictively amend the law just because they believe that
Congress is likely to do it soon anyway.

If judges could rewrite laws based on their own policy views, or based on their own
assessments of likely future legislative action, the critical distinction between legislative
authority and judicial authority that undergirds the Constitution’s separation of powers
would collapse, thereby threatening the impartial rule of law and individual liberty. As
James Madison stated: “Were the power of judging joined with the legislative, the life
and liberty of the subject would be exposed to arbitrary controul, for the judge would
then be the legislator.” The Federalist No. 47, at 326 (citing Montesquieu). If judges
could, for example, rewrite or update securities laws or healthcare laws or gun laws or
environmental laws simply based on their own policy views, the Judiciary would become
a democratically illegitimate super-legislature—unelected, and hijacking the important
policy decisions reserved by the Constitution to the people’s elected representatives.

Because judges interpret the law as written, not as they might wish it were written, the
first 10 U. S. Courts of Appeals to consider whether Title VII prohibits sexual orientation
discrimination all said no. Some 30 federal judges considered the question. All 30
judges said no, based on the text of the statute. 30 out of 30.

But in the last few years, a new theory has emerged. To end-run the bedrock
separation-of-powers principle that courts may not unilaterally rewrite statutes, the
plaintiffs here (and, recently, two Courts of Appeals) have advanced a novel and
creative argument. They contend that discrimination “because of sexual orientation” and
discrimination “because of sex” are actually not separate categories of discrimination
after all. Instead, the theory goes, discrimination because of sexual orientation always
gualifies as discrimination because of sex: When a gay man is fired because he is gay,
he is fired because he is attracted to men, even though a similarly situated woman
would not be fired just because she is attracted to men. According to this theory, it
follows that the man has been fired, at least as a literal matter, because of his sex.

Under this literalist approach, sexual orientation discrimination automatically qualifies as
sex discrimination, and Title VII's prohibition against sex discrimination therefore also
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prohibits sexual orientation discrimination—and actually has done so since 1964,
unbeknownst to everyone. Surprisingly, the Court today buys into this approach. Ante,
at 9-12.

For the sake of argument, | will assume that firing someone because of their sexual
orientation may, as a very literal matter, entail making a distinction based on sex. But to
prevail in this case with their literalist approach, the plaintiffs must also establish one of
two other points. The plaintiffs must establish that courts, when interpreting a statute,
adhere to literal meaning rather than ordinary meaning. Or alternatively, the plaintiffs
must establish that the ordinary meaning of “discriminate because of sex”—not just the
literal meaning—encompasses sexual orientation discrimination. The plaintiffs fall short
on both counts.

| have the greatest, and unyielding, respect for my colleagues and for their good faith.
But when this Court usurps the role of Congress, as it does today, the public
understandably becomes confused about who the policymakers really are in our system
of separated powers, and inevitably becomes cynical about the oft-repeated aspiration
that judges base their decisions on law rather than on personal preference. The best
way for judges to demonstrate that we are deciding cases based on the ordinary
meaning of the law is to walk the walk, even in the hard cases when we might prefer a
different policy outcome.

* * *

Notwithstanding my concern about the Court’s transgression of the Constitution’s
separation of powers, it is appropriate to acknowledge the important victory achieved
today by gay and lesbian Americans. Millions of gay and lesbian Americans have
worked hard for many decades to achieve equal treatment in fact and in law. They have
exhibited extraordinary vision, tenacity, and grit—battling often steep odds in the
legislative and judicial arenas, not to mention in their daily lives. They have advanced
powerful policy arguments and can take pride in today’s result. Under the Constitution’s
separation of powers, however, | believe that it was Congress’s role, not this Court’s, to
amend Title VII. | therefore must respectfully dissent from the Court’s judgment.
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Chapter 18 The Rights to Privacy

C. Reproductive Freedom

Dobbs v. Jackson Women’s Health Org.
597 U.S. (2022)

Mississippi’s Gestational Age Act, passed in 2018, contains this central provision: “Except
in a medical emergency or in the case of a severe fetal abnormality, a person shall not
intentionally or knowingly perform . . . or induce an abortion of an unborn human being if
the probable gestational age of the unborn human being has been determined to be
greater than fifteen (15) weeks.” Jackson Women'’s Health Organization, the only licensed
medical facility that provides abortions in Mississippi, filed suit, arguing that Supreme
Court precedent barred states from forbidding abortion prior to viability of the fetus. The
federal district court imposed a temporary restraining order on implementation of the act,
and after factfinding, ruled that Mississippi had provided no evidence that a fetus is viable
at 15 weeks. Thus, the statute was unconstitutional. The 5" Circuit agreed and Thomas
Dobbs, Mississippi’s State Health Officer, appealed to the U.S. Supreme Court, asking
the Court to overrule Roe v. Wade and Planned Parenthood v. Casey.

JUSTICE ALITO delivered the opinion of the Court.

Abortion presents a profound moral issue on which Americans hold sharply conflicting
views. Some believe fervently that a human person comes into being at conception and
that abortion ends an innocent life. Others feel just as strongly that any regulation of
abortion invades a woman'’s right to control her own body and prevents women from
achieving full equality. Still others in a third group think that abortion should be allowed
under some but not all circumstances, and those within this group hold a variety of
views about the particular restrictions that should be imposed.

For the first 185 years after the adoption of the Constitution, each State was permitted
to address this issue in accordance with the views of its citizens. Then, in 1973, this
Court decided Roe v. Wade, 410 U.S. 113. Even though the Constitution makes no
mention of abortion, the Court held that it confers a broad right to obtain one. It did not
claim that American law or the common law had ever recognized such a right, and its
survey of history ranged from the constitutionally irrelevant (e.g., its discussion of
abortion in antiquity) to the plainly incorrect (e.g., its assertion that abortion was
probably never a crime under the common law). After cataloging a wealth of other
information having no bearing on the meaning of the Constitution, the opinion concluded
with a numbered set of rules much like those that might be found in a statute enacted by
a legislature.
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At the time of Roe, 30 States still prohibited abortion at all stages. In the years prior to
that decision, about a third of the States had liberalized their laws, but Roe abruptly
ended that political process. It imposed the same highly restrictive regime on the entire
Nation, and it effectively struck down the abortion laws of every single State. As Justice
Byron White aptly put it in his dissent, the decision represented the “exercise of raw
judicial power,” 410 U. S., at 222, and it sparked a national controversy that has
embittered our political culture for a half century.

[Alito summarizes the PP v. Casey ruling, noting it both upheld and changed the Roe
precedent, establishing the undue burden test and expressing hope that the decision
would settle the national controversy.]

As has become increasingly apparent in the intervening years, Casey did not achieve
that goal. Americans continue to hold passionate and widely divergent views on
abortion, and state legislatures have acted accordingly. Some have recently enacted
laws allowing abortion, with few restrictions, at all stages of pregnancy. Others have
tightly restricted abortion beginning well before viability. And in this case, 26 States have
expressly asked this Court to overrule Roe and Casey and allow the States to regulate
or prohibit pre-viability abortions.

Before us now is one such state law. The State of Mississippi asks us to uphold the
constitutionality of a law that generally prohibits an abortion after the 15th week of
pregnancy—several weeks before the point at which a fetus is now regarded as “viable”
outside the womb. In defending this law, the State’s primary argument is that we should
reconsider and overrule Roe and Casey and once again allow each State to regulate
abortion as its citizens wish. On the other side, respondents and the Solicitor General
ask us to reaffirm Roe and Casey, and they contend that the Mississippi law cannot
stand if we do so. Allowing Mississippi to prohibit abortions after 15 weeks of pregnancy,
they argue, “would be no different than overruling Casey and Roe entirely.” . . .

We hold that Roe and Casey must be overruled. The Constitution makes no reference
to abortion, and no such right is implicitly protected by any constitutional provision,
including the one on which the defenders of Roe and Casey now chiefly rely—the Due
Process Clause of the Fourteenth Amendment. That provision has been held to
guarantee some rights that are not mentioned in the Constitution, but any such right
must be “deeply rooted in this Nation’s history and tradition” and “implicit in the concept
of ordered liberty.” Washington v. Glucksberg, 521 U.S. 702, 721 (1997) (internal
quotation marks omitted).

The right to abortion does not fall within this category. Until the latter part of the 20th
century, such a right was entirely unknown in American law. Indeed, when the
Fourteenth Amendment was adopted, three quarters of the States made abortion a
crime at all stages of pregnancy. The abortion right is also critically different from any
other right that this Court has held to fall within the Fourteenth Amendment’s protection
of “liberty.” Roe’s defenders characterize the abortion right as similar to the rights
recognized in past decisions involving matters such as intimate sexual relations,
contraception, and marriage, but abortion is fundamentally different, as both Roe and
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Casey acknowledged, because it destroys what those decisions called “fetal life” and
what the law now before us describes as an “unborn human being.”

Stare decisis, the doctrine on which Casey’s controlling opinion was based, does not
compel unending adherence to Roe’s abuse of judicial authority. Roe was egregiously
wrong from the start. Its reasoning was exceptionally weak, and the decision has had
damaging consequences. And far from bringing about a national settlement of the
abortion issue, Roe and Casey have enflamed debate and deepened division.

It is time to heed the Constitution and return the issue of abortion to the people’s elected
representatives. “The permissibility of abortion, and the limitations, upon it, are to be
resolved like most important questions in our democracy: by citizens trying to persuade
one another and then voting.” Casey, 505 U. S., at 979 (Scalia, J., concurring in
judgment in part and dissenting in part). That is what the Constitution and the rule of law
demand.

A

1
Constitutional analysis must begin with “the language of the instrument,” Gibbons v.
Ogden, 9 Wheat. 1, 186—189 (1824), which offers a “fixed standard” for ascertaining
what our founding document means, 1 J. Story, Commentaries on the Constitution of
the United States §399, p. 383 (1833). The Constitution makes no express reference to
a right to obtain an abortion, and therefore those who claim that it protects such a right
must show that the right is somehow implicit in the constitutional text.

Roe, however, was remarkably loose in its treatment of the constitutional text. It held
that the abortion right, which is not mentioned in the Constitution, is part of a right to
privacy, which is also not mentioned. . . . And that privacy right, Roe observed, had
been found to spring from no fewer than five different constitutional provisions—the
First, Fourth, Fifth, Ninth, and Fourteenth Amendments. . . .

... Roe expressed the “feel[ing]” that the Fourteenth Amendment was the provision that
did the work, but its message seemed to be that the abortion right could be found
somewhere in the Constitution and that specifying its exact location was not of
paramount importance. The Casey Court did not defend this unfocused analysis and
instead grounded its decision solely on the theory that the right to obtain an abortion is
part of the “liberty” protected by the Fourteenth Amendment’s Due Process Clause.

2
The underlying theory on which this argument rests—that the Fourteenth Amendment’s
Due Process Clause provides substantive, as well as procedural, protection for
“liberty”—has long been controversial. But our decisions have held that the Due
Process Clause protects two categories of substantive rights.
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The first consists of rights guaranteed by the first eight Amendments. Those
Amendments originally applied only to the Federal Government, Barron ex rel. Tiernan
v. Mayor of Baltimore, . . . but this Court has held that the Due Process Clause of the
Fourteenth Amendment “incorporates” the great majority of those rights and thus makes
them equally applicable to the States. ... The second category—which is the one in
question here—comprises a select list of fundamental rights that are not mentioned
anywhere in the Constitution.

In deciding whether a right falls into either of these categories, the Court has long asked
whether the right is “deeply rooted in [our] history and tradition” and whether it is
essential to our Nation’s “scheme of ordered liberty.” . . . And in conducting this inquiry,
we have engaged in a careful analysis of the history of the right at issue.

[Alito explains how historical evidence was used in the Court’s most recent decisions
incorporating 8" and 2d amendment rights.]

Historical inquiries of this nature are essential whenever we are asked to recognize a
new component of the “liberty” protected by the Due Process Clause because the term
“liberty” alone provides little guidance. “Liberty” is a capacious term. As Lincoln once
said: “We all declare for Liberty; but in using the same word we do not all mean the
same thing.” In a well-known essay, Isaiah Berlin reported that “[historians of ideas”
had cataloged more than 200 different senses in which the term had been used. In
interpreting what is meant by the Fourteenth Amendment’s reference to “liberty,” we
must guard against the natural human tendency to confuse what that Amendment
protects with our own ardent views about the liberty that Americans should enjoy.

“oc

On occasion, when the Court has ignored the “[a]ppropriate limits” imposed by “ ‘respect
for the teachings of history,’ ” it has fallen into the freewheeling judicial policymaking that
characterized discredited decisions such as Lochner v. New York, 198 U.S. 45 (1905).
The Court must not fall prey to such an unprincipled approach. Instead, guided by the
history and tradition that map the essential components of our Nation’s concept of
ordered liberty, we must ask what the Fourteenth Amendment means by the term
“liberty.” When we engage in that inquiry in the present case, the clear answer is that
the Fourteenth Amendment does not protect the right to an abortion.
B
1
[In this section Alito begins with British common law practice, looks at the law in the
states prior to the passage of the 14" and traces the continued practice of banning
abortion into the 20" century up to the time Roe was decided, noting that a majority of
states had abortion bans in the early 1970s]
C
1
Instead of seriously pressing the argument that the abortion right itself has deep roots,
supporters of Roe and Casey contend that the abortion right is an integral part of a
broader entrenched right. Roe termed this a right to privacy, 410 U. S., at 154, and
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Casey described it as the freedom to make “intimate and personal choices” that are
“central to personal dignity and autonomy,” 505 U. S., at 851. Casey elaborated: “At the
heart of liberty is the right to define one’s own concept of existence, of meaning, of the
universe, and of the mystery of human life.” Ibid.

The Court did not claim that this broadly framed right is absolute, and no such claim
would be plausible. While individuals are certainly free to think and to say what they
wish about “existence,” “meaning,” the “universe,” and “the mystery of human life,” they
are not always free to act in accordance with those thoughts. License to act on the basis
of such beliefs may correspond to one of the many understandings of “liberty,” but it is
certainly not “ordered liberty.”

Ordered liberty sets limits and defines the boundary between competing interests. Roe
and Casey each struck a particular balance between the interests of a woman who
wants an abortion and the interests of what they termed “potential life.” Roe, 410 U. S.,
at 150 (emphasis deleted); Casey, 505 U. S., at 852. But the people of the various
States may evaluate those interests differently. In some States, voters may believe that
the abortion right should be even more extensive than the right that Roe and Casey
recognized. Voters in other States may wish to impose tight restrictions based on their
belief that abortion destroys an “unborn human being.” Miss. Code Ann. §41—-41—
191(4)(b). Our Nation’s historical understanding of ordered liberty does not prevent the
people’s elected representatives from deciding how abortion should be regulated.

Nor does the right to obtain an abortion have a sound basis in precedent. Casey relied
on cases involving the right to marry a person of a different race, Loving v. Virginia, 388
U.S. 1 (1967); the right to marry while in prison, Turner v. Safley, 482 U.S. 78 (1987);
the right to obtain contraceptives, Griswold v. Connecticut, 381 U.S. 479 (1965),
Eisenstadt v. Baird, 405 U.S. 438 (1972), Carey v. Population Services Int’l, 431 U.S.
678 (1977); the right to reside with relatives, Moore v. East Cleveland, 431 U.S. 494
(1977); the right to make decisions about the education of one’s children, Pierce v.
Society of Sisters, 268 U.S. 510 (1925), Meyer v. Nebraska, 262 U.S. 390 (1923); the
right not to be sterilized without consent, Skinner v. Oklahoma ex rel. Williamson, 316
U.S. 535 (1942); and the right in certain circumstances not to undergo involuntary
surgery, forced administration of drugs, or other substantially similar procedures,
Winston v. Lee, 470 U.S. 753 (1985), Washington v. Harper, 494 U.S. 210 (1990),
Rochin v. California, 342 U.S. 165 (1952). Respondents and the Solicitor General also
rely on post-Casey decisions like Lawrence v. Texas, 539 U.S. 558 (2003) (right to
engage in private, consensual sexual acts), and Obergefell v. Hodges, 576 U.S. 644
(2015) (right to marry a person of the same sex). See Brief for Respondents 18; Brief for
United States 23-24.

These attempts to justify abortion through appeals to a broader right to autonomy and to
define one’s “concept of existence” prove too much. Casey, 505 U. S., at 851. Those
criteria, at a high level of generality, could license fundamental rights to illicit drug use,
prostitution, and the like. . . . None of these rights has any claim to being deeply rooted
in history. Id., at 1440, 1445.
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What sharply distinguishes the abortion right from the rights recognized in the cases on
which Roe and Casey rely is something that both those decisions acknowledged:
Abortion destroys what those decisions call “potential life” and what the law at issue in
this case regards as the life of an “unborn human being.” See Roe, 410 U. S., at 159
(abortion is “inherently different”); Casey, 505 U. S., at 852 (abortion is “a unique act”).
None of the other decisions cited by Roe and Casey involved the critical moral question
posed by abortion. They are therefore inapposite. They do not support the right to obtain
an abortion, and by the same token, our conclusion that the Constitution does not
confer such a right does not undermine them in any way.

We next consider whether the doctrine of stare decisis counsels continued acceptance
of Roe and Casey. Stare decisis plays an important role in our case law, and we have
explained that it serves many valuable ends. It protects the interests of those who have
taken action in reliance on a past decision. See Casey, 505 U. S., at 856 (joint opinion);
... It “reduces incentives for challenging settled precedents, saving parties and courts
the expense of endless relitigation.” Kimble, 576 U. S., at 455. It fosters “evenhanded”
decisionmaking by requiring that like cases be decided in a like manner. Payne, 501

U. S., at 827. It “contributes to the actual and perceived integrity of the judicial process.”
Ibid. And it restrains judicial hubris and reminds us to respect the judgment of those who
have grappled with important questions in the past.. . .

We have long recognized, however, that stare decisis is “not an inexorable command,” .
.. and it “is at its weakest when we interpret the Constitution,”. . . But when it comes to
the interpretation of the Constitution—the “great charter of our liberties,” which was
meant “to endure through a long lapse of ages,” . . . —we place a high value on having
the matter “settled right.” In addition, when one of our constitutional decisions goes
astray, the country is usually stuck with the bad decision unless we correct our own
mistake. An erroneous constitutional decision can be fixed by amending the
Constitution, but our Constitution is notoriously hard to amend. . .. Therefore, in
appropriate circumstances we must be willing to reconsider and, if necessary, overrule
constitutional decisions. [Alito discusses examples such as Brown v. Board of
Education]

In this case, five factors weigh strongly in favor of overruling Roe and Casey: the nature
of their error, the quality of their reasoning, the “workability” of the rules they imposed on
the country, their disruptive effect on other areas of the law, and the absence of
concrete reliance. [Alito provides arguments to support his argument that each of these
factors is present with the abortion rights decisions.]

3
Unable to show concrete reliance on Roe and Casey themselves, the Solicitor General
suggests that overruling those decisions would “threaten the Court’s precedents holding
that the Due Process Clause protects other rights.” Brief for United States 26 (citing

114



Copyright © 2024 Carolina Academic Press, LLC. All rights reserved.

Obergefell, 576 U.S. 644; Lawrence, 539 U.S. 558; Griswold, 381 U. S. 479). That is not
correct for reasons we have already discussed. As even the Casey plurality recognized,
“[a]bortion is a unique act” because it terminates “life or potential life.” 505 U. S., at 852;
see also Roe, 410 U. S., at 159 (abortion is “inherently different from marital intimacy,”
“‘marriage,” or “procreation”). And to ensure that our decision is not misunderstood or
mischaracterized, we emphasize that our decision concerns the constitutional right to
abortion and no other right. Nothing in this opinion should be understood to cast doubt
on precedents that do not concern abortion.

v
Having shown that traditional stare decisis factors do not weigh in favor of retaining Roe
or Casey, we must address one final argument that featured prominently in the Casey
plurality opinion.

The argument was cast in different terms, but stated simply, it was essentially as
follows. The American people’s belief in the rule of law would be shaken if they lost
respect for this Court as an institution that decides important cases based on principle,
not “social and political pressures.” 505 U. S., at 865. There is a special danger that the
public will perceive a decision as having been made for unprincipled reasons when the
Court overrules a controversial “watershed” decision, such as Roe. 505 U. S., at 866—
867. A decision overruling Roe would be perceived as having been made “under fire”
and as a “surrender to political pressure,” 505 U. S., at 867, and therefore the
preservation of public approval of the Court weighs heavily in favor of retaining Roe, see
505 U. S., at 869.

Neither [the Roe or Casey] decision has ended debate over the issue of a constitutional
right to obtain an abortion. Indeed, in this case, 26 States expressly ask us to overrule
Roe and Casey and to return the issue of abortion to the people and their elected
representatives. This Court’s inability to end debate on the issue should not have been
surprising. This Court cannot bring about the permanent resolution of a rancorous
national controversy simply by dictating a settlement and telling the people to move on.
Whatever influence the Court may have on public attitudes must stem from the strength
of our opinions, not an attempt to exercise “raw judicial power.” Roe, 410 U. S., at 222
(White, J., dissenting).

We do not pretend to know how our political system or society will respond to today’s
decision overruling Roe and Casey. And even if we could foresee what will happen, we
would have no authority to let that knowledge influence our decision. We can only do
our job, which is to interpret the law, apply longstanding principles of stare decisis, and
decide this case accordingly.

We therefore hold that the Constitution does not confer a right to abortion. Roe and

Casey must be overruled, and the authority to regulate abortion must be returned to the
people and their elected representatives.
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VI
We must now decide what standard will govern if state abortion regulations undergo
constitutional challenge and whether the law before us satisfies the appropriate
standard.

A
Under our precedents, rational-basis review is the appropriate standard for such
challenges. As we have explained, procuring an abortion is not a fundamental
constitutional right because such a right has no basis in the Constitution’s text or in our
Nation’s history. . . .

It follows that the States may regulate abortion for legitimate reasons, and when such
regulations are challenged under the Constitution, courts cannot “substitute their social
and economic beliefs for the judgment of legislative bodies.” . . . That respect for a
legislature’s judgment applies even when the laws at issue concern matters of great
social significance and moral substance. ...

A law regulating abortion, like other health and welfare laws, is entitled to a “strong
presumption of validity.” . . . It must be sustained if there is a rational basis on which the
legislature could have thought that it would serve legitimate state interests. /. .. These
legitimate interests include respect for and preservation of prenatal life at all stages of
development, Gonzale. . . ; the protection of maternal health and safety; the elimination
of particularly gruesome or barbaric medical procedures; the preservation of the
integrity of the medical profession; the mitigation of fetal pain; and the prevention of
discrimination on the basis of race, sex, or disability.

B
These legitimate interests justify Mississippi’s Gestational Age Act. Except “in a medical
emergency or in the case of a severe fetal abnormality,” the statute prohibits abortion “if
the probable gestational age of the unborn human being has been determined to be
greater than fifteen (15) weeks.” Miss. Code Ann. §41-41-191(4)(b). The Mississippi
Legislature’s findings recount the stages of “human prenatal development” and assert
the State’s interest in “protecting the life of the unborn.” §2(b)(i). The legislature also
found that abortions performed after 15 weeks typically use the dilation and evacuation
procedure, and the legislature found the use of this procedure “for nontherapeutic or
elective reasons [to be] a barbaric practice, dangerous for the maternal patient, and
demeaning to the medical profession.” §2(b)(i)(8); see also Gonzales, 550 U. S., at
135-143 (describing such procedures). These legitimate interests provide a rational
basis for the Gestational Age Act, and it follows that respondents’ constitutional
challenge must fail.

VI
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We end this opinion where we began. Abortion presents a profound moral question. The
Constitution does not prohibit the citizens of each State from regulating or prohibiting
abortion. Roe and Casey arrogated that authority. We now overrule those decisions and
return that authority to the people and their elected representatives.

The judgment of the Fifth Circuit is reversed, and the case is remanded for further
proceedings consistent with this opinion.
It is so ordered.

CHIEF JUSTICE ROBERTS, concurring in the judgment.

We granted certiorari to decide one question: “Whether all pre-viability prohibitions on
elective abortions are unconstitutional.” Pet. for Cert. i. That question is directly
implicated here: Mississippi’s Gestational Age Act, Miss. Code Ann. §41-41-191
(2018), generally prohibits abortion after the fifteenth week of pregnancy—several
weeks before a fetus is regarded as “viable” outside the womb. In urging our review,
Mississippi stated that its case was “an ideal vehicle” to “reconsider the bright-line
viability rule,” and that a judgment in its favor would “not require the Court to overturn”
Roe v. Wade, 410 U.S. 113 (1973), and Planned Parenthood of Southeastern Pa. v.
Casey, 505 U.S. 833 (1992). Pet. for Cert. 5.

Today, the Court nonetheless rules for Mississippi by doing just that. | would take a
more measured course. | agree with the Court that the viability line established by Roe
and Casey should be discarded under a straightforward stare decisis analysis. That line
never made any sense. Our abortion precedents describe the right at issue as a
woman’s right to choose to terminate her pregnancy. That right should therefore extend
far enough to ensure a reasonable opportunity to choose, but need not extend any
further—certainly not all the way to viability. Mississippi’s law allows a woman three
months to obtain an abortion, well beyond the point at which it is considered “late” to
discover a pregnancy. See A. Ayoola, Late Recognition of Unintended Pregnancies, 32
Pub. Health Nursing 462 (2015) (pregnancy is discoverable and ordinarily discovered by
six weeks of gestation). | see no sound basis for questioning the adequacy of that
opportunity.

But that is all | would say, out of adherence to a simple yet fundamental principle of
judicial restraint: If it is not necessary to decide more to dispose of a case, then it is
necessary not to decide more. Perhaps we are not always perfect in following that
command, and certainly there are cases that warrant an exception. But this is not one of
them. Surely we should adhere closely to principles of judicial restraint here, where the
broader path the Court chooses entails repudiating a constitutional right we have not
only previously recognized, but also expressly reaffirmed applying the doctrine of stare
decisis. The Court’s opinion is thoughtful and thorough, but those virtues cannot
compensate for the fact that its dramatic and consequential ruling is unnecessary to
decide the case before us.

* * *

| therefore concur only in the judgment.
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JUSTICE KAVANAUGH, concurring.

The issue before this Court, . . . is not the policy or morality of abortion. The issue
before this Court is what the Constitution says about abortion. The Constitution does not
take sides on the issue of abortion. The text of the Constitution does not refer to or
encompass abortion. To be sure, this Court has held that the Constitution protects
unenumerated rights that are deeply rooted in this Nation’s history and tradition, and
implicit in the concept of ordered liberty. But a right to abortion is not deeply rooted in
American history and tradition, as the Court today thoroughly explains.

On the question of abortion, the Constitution is therefore neither pro-life nor pro-choice.
The Constitution is neutral and leaves the issue for the people and their elected
representatives to resolve through the democratic process in the States or Congress—
like the numerous other difficult questions of American social and economic policy that
the Constitution does not address.

Instead of adhering to the Constitution’s neutrality, the Court in Roe took sides on the
issue and unilaterally decreed that abortion was legal throughout the United States up
to the point of viability (about 24 weeks of pregnancy). The Court’s decision today
properly returns the Court to a position of neutrality and restores the people’s authority
to address the issue of abortion through the processes of democratic self-government
established by the Constitution. . . .

* * *

...Since 1973, more than 20 Justices of this Court have now grappled with the divisive
issue of abortion. | greatly respect all of the Justices, past and present, who have done
so. Amidst extraordinary controversy and challenges, all of them have addressed the
abortion issue in good faith after careful deliberation, and based on their sincere
understandings of the Constitution and of precedent. | have endeavored to do the same.

JUSTICE THOMAS, concurring.
| join the opinion of the Court because it correctly holds that there is no constitutional
right to abortion. . .

| write separately to emphasize a second, more fundamental reason why there is no
abortion guarantee lurking in the Due Process Clause. Considerable historical evidence
indicates that “due process of law” merely required executive and judicial actors to
comply with legislative enactments and the common law when depriving a person of life,
liberty, or property. . . . [Tlhe Due Process Clause at most guarantees process. It does
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not, as the Court’s substantive due process cases suppose, “forbi[d] the government to
infringe certain ‘fundamental’ liberty interests at all, no matter what process is provided.”

As | have previously explained, “substantive due process” is an oxymoron that “lack[s]
any basis in the Constitution.” . . . “The notion that a constitutional provision that
guarantees only ‘process’ before a person is deprived of life, liberty, or property could
define the substance of those rights strains credulity for even the most casual user of
words.” . . . The resolution of this case is thus straightforward. Because the Due
Process Clause does not secure any substantive rights, it does not secure a right to
abortion.

For that reason, in future cases, we should reconsider all of this Court’s substantive due
process precedents, including Griswold, Lawrence, and Obergefell. Because any
substantive due process decision is “demonstrably erroneous,” . . . we have a duty to
“correct the error” established in those precedents, ... After overruling these
demonstrably erroneous decisions, the question would remain whether other
constitutional provisions guarantee the myriad rights that our substantive due process
cases have generated. For example, we could consider whether any of the rights
announced in this Court’s substantive due process cases are “privileges or immunities
of citizens of the United States” protected by the Fourteenth Amendment.

JUSTICE BREYER, JUSTICE SOTOMAYOR, and JUSTICE KAGAN, dissenting.

For half a century, Roe v. Wade, 410 U.S. 113 (1973), and Planned Parenthood of
Southeastern Pa. v. Casey, 505 U.S. 833 (1992), have protected the liberty and equality
of women. Roe held, and Casey reaffirmed, that the Constitution safeguards a woman’s
right to decide for herself whether to bear a child. Roe held, and Casey reaffirmed, that
in the first stages of pregnancy, the government could not make that choice for women.
The government could not control a woman’s body or the course of a woman'’s life: It
could not determine what the woman’s future would be.. . . Respecting a woman as an
autonomous being, and granting her full equality, meant giving her substantial choice
over this most personal and most consequential of all life decisions.

Roe and Casey well understood the difficulty and divisiveness of the abortion issue. The
Court knew that Americans hold profoundly different views about the “moral[ity]” of
“terminating a pregnancy, even in its earliest stage.” Casey, 505 U. S., at 850. And the
Court recognized that “the State has legitimate interests from the outset of the
pregnancy in protecting” the “life of the fetus that may become a child.” /d., at 846. So
the Court struck a balance, as it often does when values and goals compete. It held that
the State could prohibit abortions after fetal viability, so long as the ban contained
exceptions to safeguard a woman'’s life or health. It held that even before viability, the
State could regulate the abortion procedure in multiple and meaningful ways. But until
the viability line was crossed, the Court held, a State could not impose a “substantial
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obstacle” on a woman'’s “right to elect the procedure” as she (not the government)
thought proper, in light of all the circumstances and complexities of her own life. Ibid.

Today, the Court discards that balance. It says that from the very moment of fertilization,
a woman has no rights to speak of. A State can force her to bring a pregnancy to term,
even at the steepest personal and familial costs. An abortion restriction, the majority
holds, is permissible whenever rational, the lowest level of scrutiny known to the law.
And because, as the Court has often stated, protecting fetal life is rational, States will
feel free to enact all manner of restrictions. The Mississippi law at issue here bars
abortions after the 15th week of pregnancy. Under the majority’s ruling, though, another
State’s law could do so after ten weeks, or five or three or one—or, again, from the
moment of fertilization. States have already passed such laws, in anticipation of today’s
ruling. More will follow. Some States have enacted laws extending to all forms of
abortion procedure, including taking medication in one’s own home. They have passed
laws without any exceptions for when the woman is the victim of rape or incest. Under
those laws, a woman will have to bear her rapist’s child or a young girl her father’'s—no
matter if doing so will destroy her life. So too, after today’s ruling, some States may
compel women to carry to term a fetus with severe physical anomalies—for example,
one afflicted with Tay-Sachs disease, sure to die within a few years of birth. States may
even argue that a prohibition on abortion need make no provision for protecting a
woman from risk of death or physical harm. Across a vast array of circumstances, a
State will be able to impose its moral choice on a woman and coerce her to give birth to
a child.

Enforcement of all these draconian restrictions will also be left largely to the States’
devices. A State can of course impose criminal penalties on abortion providers,
including lengthy prison sentences. But some States will not stop there. Perhaps, in the
wake of today’s decision, a state law will criminalize the woman’s conduct too,
incarcerating or fining her for daring to seek or obtain an abortion. And as Texas has
recently shown, a State can turn neighbor against neighbor, enlisting fellow citizens in
the effort to root out anyone who tries to get an abortion, or to assist another in doing
So.

The majority tries to hide the geographically expansive effects of its holding. Today’s
decision, the maijority says, permits “each State” to address abortion as it pleases. Ante,
at 79. That is cold comfort, of course, for the poor woman who cannot get the money to
fly to a distant State for a procedure. Above all others, women lacking financial
resources will suffer from today’s decision. In any event, interstate restrictions will also
soon be in the offing. After this decision, some States may block women from traveling
out of State to obtain abortions, or even from receiving abortion medications from out of
State. Some may criminalize efforts, including the provision of information or funding, to
help women gain access to other States’ abortion services. Most threatening of all, no
language in today’s decision stops the Federal Government from prohibiting abortions
nationwide, once again from the moment of conception and without exceptions for rape
orincest. . .
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Whatever the exact scope of the coming laws, one result of today’s decision is certain:
the curtailment of women'’s rights, and of their status as free and equal citizens.

And no one should be confident that this majority is done with its work. The right Roe
and Casey recognized does not stand alone. To the contrary, the Court has linked it for
decades to other settled freedoms involving bodily integrity, familial relationships, and
procreation. Most obviously, the right to terminate a pregnancy arose straight out of the
right to purchase and use contraception... In turn, those rights led, more recently, to
rights of same-sex intimacy and marriage.. . . They are all part of the same
constitutional fabric, protecting autonomous decisionmaking over the most personal of
life decisions. The majority (or to be more accurate, most of it) is eager to tell us today
that nothing it does “cast[s] doubt on precedents that do not concern abortion.”. . . But
how could that be? The lone rationale for what the majority does today is that the right
to elect an abortion is not “deeply rooted in history”. . . The same could be said, though,
of most of the rights the majority claims it is not tampering with. The majority could write
just as long an opinion showing, for example, that until the mid-20th century, “there was
no support in American law for a constitutional right to obtain [contraceptives].” ... So
one of two things must be true. Either the majority does not really believe in its own
reasoning. Or if it does, all rights that have no history stretching back to the mid-19th
century are insecure. Either the mass of the majority’s opinion is hypocrisy, or additional
constitutional rights are under threat. It is one or the other.

One piece of evidence on that score seems especially salient: The majority’s cavalier
approach to overturning this Court’s precedents. Stare decisis is the Latin phrase for a
foundation stone of the rule of law: that things decided should stay decided unless there
is a very good reason for change. It is a doctrine of judicial modesty and humility. Those
qualities are not evident in today’s opinion. The majority has no good reason for the
upheaval in law and society it sets off. Roe and Casey have been the law of the land for
decades, shaping women’s expectations of their choices when an unplanned pregnancy
occurs. Women have relied on the availability of abortion both in structuring their
relationships and in planning their lives. The legal framework Roe and Casey developed
to balance the competing interests in this sphere has proved workable in courts across
the country. No recent developments, in either law or fact, have eroded or cast doubt on
those precedents. Nothing, in short, has changed. Indeed, the Court in Casey already
found all of that to be true. Casey is a precedent about precedent. It reviewed the same
arguments made here in support of overruling Roe, and it found that doing so was not
warranted. The Court reverses course today for one reason and one reason only:
because the composition of this Court has changed. . . .

I
We start with Roe and Casey, and with their deep connections to a broad swath of this
Court’s precedents. To hear the majority tell the tale, Roe and Casey are aberrations:
They came from nowhere, went nowhere—and so are easy to excise from this Nation’s
constitutional law. That is not true. After describing the decisions themselves, we explain
how they are rooted in—and themselves led to—other rights giving individuals control
over their bodies and their most personal and intimate associations. The majority does
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not wish to talk about these matters for obvious reasons; to do so would both ground
Roe and Casey in this Court’s precedents and reveal the broad implications of today’s
decision. But the facts will not so handily disappear. Roe and Casey were from the
beginning, and are even more now, embedded in core constitutional concepts of
individual freedom, and of the equal rights of citizens to decide on the shape of their
lives. Those legal concepts, one might even say, have gone far toward defining what it
means to be an American. For in this Nation, we do not believe that a government
controlling all private choices is compatible with a free people. So we do not (as the
majority insists today) place everything within “the reach of majorities and [government]
officials.” West Virginia Bd. of Ed. v. Barnette,319 U.S. 624, 638 (1943). We believe in a
Constitution that puts some issues off limits to majority rule. Even in the face of public
opposition, we uphold the right of individuals—yes, including women—to make their
own choices and chart their own futures. Or at least, we did once.

A
[The dissenters review the decisions in Roe and Casey and their effort to strike a
balance between women’s individual liberty and state interests.]

We make one initial point about this analysis in light of the maijority’s insistence that Roe
and Casey, and we in defending them, are dismissive of a “State’s interest in protecting
prenatal life.” Ante, at 38. Nothing could get those decisions more wrong. As just
described, Roe and Casey invoked powerful state interests in that protection, operative
at every stage of the pregnancy and overriding the woman'’s liberty after viability. The
strength of those state interests is exactly why the Court allowed greater restrictions on
the abortion right than on other rights deriving from the Fourteenth Amendment.[1] But
what Roe and Casey also recognized—which today’s majority does not—is that a
woman’s freedom and equality are likewise involved. That fact—the presence of
countervailing interests—is what made the abortion question hard, and what
necessitated balancing. The majority scoffs at that idea, castigating us for “repeatedly
prais[ing] the ‘balance’ ” the two cases arrived at (with the word “balance” in scare
quotes). Ante, at 38. To the majority “balance” is a dirty word, as moderation is a foreign
concept. The majority would allow States to ban abortion from conception onward
because it does not think forced childbirth at all implicates a woman’s rights to equality
and freedom. Today’s Court, that is, does not think there is anything of constitutional
significance attached to a woman’s control of her body and the path of her life. Roe and
Casey thought that one-sided view misguided. In some sense, that is the difference in a
nutshell between our precedents and the majority opinion. The constitutional regime we
have lived in for the last 50 years recognized competing interests, and sought a balance
between them. The constitutional regime we enter today erases the woman'’s interest
and recognizes only the State’s (or the Federal Government’s).

B
The majority makes this change based on a single question: Did the reproductive right
recognized in Roe and Casey exist in “1868, the year when the Fourteenth Amendment
was ratified”? Ante, at 23. The majority says (and with this much we agree) that the
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answer to this question is no: In 1868, there was no nationwide right to end a
pregnancy, and no thought that the Fourteenth Amendment provided one.

So how is it that, as Casey said, our Constitution, read now, grants rights to women,
though it did not in 18687 How is it that our Constitution subjects discrimination against
them to heightened judicial scrutiny? How is it that our Constitution, through the
Fourteenth Amendment’s liberty clause, guarantees access to contraception (also not
legally protected in 1868) so that women can decide for themselves whether and when
to bear a child? How is it that until today, that same constitutional clause protected a
woman’s right, in the event contraception failed, to end a pregnancy in its earlier
stages?

The answer is that this Court has rejected the majority’s pinched view of how to read
our Constitution. “The Founders,” we recently wrote, “knew they were writing a
document designed to apply to ever-changing circumstances over centuries.” NLRB v.
Noel Canning, 573 U.S. 513, 533-534 (2014). Or in the words of the great Chief Justice
John Marshall, our Constitution is “intended to endure for ages to come,” and must
adapt itself to a future “seen dimly,” if at all. McCulloch v. Maryland, 4 Wheat. 316, 415
(1819). That is indeed why our Constitution is written as it is. The Framers (both in 1788
and 1868) understood that the world changes. So they did not define rights by reference
to the specific practices existing at the time. Instead, the Framers defined rights in
general terms, to permit future evolution in their scope and meaning. And over the
course of our history, this Court has taken up the Framers’ invitation. It has kept true to
the Framers’ principles by applying them in new ways, responsive to new societal
understandings and conditions.

Nowhere has that approach been more prevalent than in construing the majestic but
open-ended words of the Fourteenth Amendment—the guarantees of “liberty” and
“equality” for all. . . . The Constitution does not freeze for all time the original view of
what those rights guarantee, or how they apply. . .

[The justices who decided Casey] knew that “the legitimacy of the Court [is] earned over
time.” They also would have recognized that it can be destroyed much more quickly.
They worked hard to avert that outcome in Casey. The American public, they thought,
should never conclude that its constitutional protections hung by a thread—that a new
majority, adhering to a new “doctrinal school,” could “by dint of numbers” alone expunge
their rights. ...It is hard—no, it is impossible—to conclude that anything else has
happened here. . . .

With sorrow—for this Court, but more, for the many millions of American women who
have today lost a fundamental constitutional protection—we dissent.
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