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UPDATE TO RICHARD ZITRIN AND KEVIN E. MOHR, LEGAL ETHICS: RULES, STATUTES,
AND COMPARISONS, 2016 EDITION.

NOTE TO USERS OF ZITRIN & MOHR RULES BOOK
NOVEMBER 2017

Since the 2016 edition was published in fall 2015, there have been two changes to the

ABA Model Rules and one change to the California Rules. Rather than revise the entire
Rules Book to accommodate the changes to the Model Rules and the California Rules,
we are providing this brief update.

Each rule change appears in two versions: a “clean” version of the rule and a legislative
blackline version that shows the changes to the rules as they appear in the 2016 Edition.
A brief description of the changes to each rule is provided below.

Model Rule 5.5. On February 8, 2016, the ABA House of Delegates adopted a proposal
to amend paragraph (e) to include a new subparagraph (1) to expand the scope of the
rule’s coverage of foreign lawyers. As previously drafted, paragraph (e) of Model Rule
5.5 covered only about 30% of foreign lawyers who actually provide legal advice to
clients in the United States. A full explanation of the change can be found in Resolution
103, as adopted by the House of Delegates. See
https://www.americanbar.org/content/dam/aba/administrative/professional _responsibility/
2016_hod midyear rr_103 adopted.authcheckdam.pdf

Model Rule 8.4. On August 8, 2016, the ABA House of Delegates adopted a proposal to
add new paragraph (g) and several Comments to Model Rule 8.4. Paragraph (g)
prohibits a lawyer from engaging in conduct that the lawyer knows or reasonably should
know is harassment or discrimination against persons in enumerated protected classes.
The comments provide guidance on the scope and applicability of paragraph (g). A full
explanation of the changes can be found in Resolution 109, as submitted to the House
of Delegates. See
https://www.americanbar.org/content/dam/aba/administrative/professional _responsibility/
final_revised resolution_and_report 109.authcheckdam.pdf

California Rule 5-110. In March 2017, the State Bar of California submitted a set of
Proposed Revised Rules of Professional Conduct, the first comprehensive overhaul of
the California Rules since 1989. Although the Court has not set a timeline for the Rules’
approval, we anticipate that the Supreme Court will act on these within a year of their
submission and that the proposed Rules will become effective by this time next year.

Revised rule 5-110, effective November 2, 2017, was considered by the State Bar’'s
Rules Revision Commission on an expedited basis. It is based on Model Rule 3.8 and
expands the scope of prosecutors’ conduct addressed by the former California rule. On
May 1, 2017, the Court largely accepted the Commission’s original proposal but did not
initially approve paragraphs (D) and (E) [based on Model Rule 3.8(d) and (e)] to allow
the Commission to consider several clarifying revisions suggested by the Court. After
consideration of the Supreme Court’s comments, on August 31, 2017 the State Bar
submitted proposed revisions to paragraph (D) as recommended by the Commission.
On November 2, 2017, the Court issued an order approving in its entirety the State Bar’s
recommendation regarding paragraph (D). A revised proposal regarding paragraph (E),
will be considered with the remainder of the Proposed Rules.
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Clean Version of Changes to Model Rule 5.5 text, adopted February 8, 2016
(substitute the following at pages 102-103):

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW MULTUURISDICTIONAL PRACTICE OF LAW

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or other

systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is
authorized by law or order to appear in such proceeding or reasonably expects to be so
authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation,
or other alternative dispute resolution proceeding in this or another jurisdiction, if the services
arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer
is admitted to practice and are not services for which the forum requires pro hac vice admission;
or

() are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, or in a foreign jurisdiction, and
not disbarred or suspended from practice in any jurisdiction, or the equivalent thereof, may provide legal
services through an office or other systematic and continuous presence in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates; are not
services for which the forum requires pro hac vice admission; and, when performed by a foreign
lawyer and requires advice on the law of this or another jurisdiction or of the United States, such
advice shall be based upon the advice of a lawyer who is duly licensed and authorized by the
jurisdiction to provide such advice; or

(2) are services that the lawyer is authorized to provide by federal law or other
law or rule of this jurisdiction.
(e) For purposes of paragraph (d):

(1) the foreign lawyer must be a member in good standing of a recognized legal

profession in a foreign jurisdiction, the members of which are admitted to practice as lawyers or
counselors at law or the equivalent, and subject to effective regulation and discipline by a duly
constituted professional body or a public authority; or

(2) the person otherwise lawfully practicing as an in-house counsel under the laws
of a foreign jurisdiction must be authorized to practice under this rule by, in the exercise of its
discretion, [the highest court of this jurisdiction].
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Legislative Blackline Version of Changes to Model Rule 5.5 text, adopted February 8,
2016 (substitute the following at pages 102-103):

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW MULTUURISDICTIONAL PRACTICE OF LAW

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or other

systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is
authorized by law or order to appear in such proceeding or reasonably expects to be so
authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation,
or other alternative dispute resolution proceeding in this or another jurisdiction, if the services
arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer
is admitted to practice and are not services for which the forum requires pro hac vice admission;
or

() are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, or in a foreign jurisdiction, and
not disbarred or suspended from practice in any jurisdiction, or the equivalent thereof, may provide legal
services through an office or other systematic and continuous presence in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates; are not
services for which the forum requires pro hac vice admission; and, when performed by a foreign
lawyer and requires advice on the law of this or another jurisdiction or of the United States, such
advice shall be based upon the advice of a lawyer who is duly licensed and authorized by the
jurisdiction to provide such advice; or

(2) are services that the lawyer is authorized to provide by federal law or other
law or rule of this jurisdiction.
(e) For purposes of paragraph (d);:

(1) the foreign lawyer must be a member in good standing of a recognized legal

profession in a foreign jurisdiction, the members of which are admitted to practice as lawyers or
counselors at law or the equivalent, and are-subject to effective regulation and discipline by a
duly constituted professional body or a public authority; or

(2) the person otherwise lawfully practicing as an in-house counsel under the laws

of a foreign jurisdiction must be authorized to practice under this rule by, in the exercise of its
discretion, [the highest court of this jurisdiction].
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Clean Version of Changes to Model Rule 8.4, adopted August 8, 2016 (substitute the
following at pages 128-129):

RULE 8.4: MISCONDUCT

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness
or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to

achieve results by means that violate the Rules of Professional Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable
rules of judicial conduct or other law.

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or
discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual
orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of
law. This paragraph does not limit the ability of a lawyer to accept, decline or withdraw from a
representation in accordance with Rule 1.16. This paragraph does not preclude legitimate advice or
advocacy consistent with these Rules.

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so or do so through the acts of another, as
when they request or instruct an agent to do so on the lawyer’s behalf. Paragraph (a), however, does not
prohibit a lawyer from advising a client concerning action the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some kinds of
offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving
“moral turpitude.” That concept can be construed to include offenses concerning some matters of personal
morality, such as adultery and comparable offenses, that have no specific connection to fitness for the
practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be
professionally answerable only for offenses that indicate lack of those characteristics relevant to law
practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the
administration of justice are in that category. A pattern of repeated offenses, even ones of minor
significance when considered separately, can indicate indifference to legal obligation.

[3] Discrimination and harassment by lawyers in violation of paragraph (g) undermine
confidence in the legal profession and the legal system. Such discrimination includes harmful verbal or
physical conduct that manifests bias or prejudice towards others. Harassment includes sexual harassment
and derogatory or demeaning verbal or physical conduct. Sexual harassment includes unwelcome sexual
advances, requests for sexual favors, and other unwelcome verbal or physical conduct of a sexual nature.
The substantive law of antidiscrimination and anti-harassment statutes and case law may guide application
of paragraph (g).

[4] Conduct related to the practice of law includes representing clients; interacting with
witnesses, coworkers, court personnel, lawyers and others while engaged in the practice of law; operating
or managing a law firm or law practice; and participating in bar association, business or social activities in
connection with the practice of law. Lawyers may engage in conduct undertaken to promote diversity and
inclusion without violating this Rule by, for example, implementing initiatives aimed at recruiting, hiring,
retaining and advancing diverse employees or sponsoring diverse law student organizations.
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[5] Atrial judge’s finding that peremptory challenges were exercised on a discriminatory basis
does not alone establish a violation of paragraph (g). A lawyer does not violate paragraph (g) by limiting the
scope or subject matter of the lawyer’s practice or by limiting the lawyer’s practice to members of
underserved populations in accordance with these Rules and other law. A lawyer may charge and collect
reasonable fees and expenses for a representation. Rule 1.5(a). Lawyers also should be mindful of their
professional obligations under Rule 6.1 to provide legal services to those who are unable to pay, and their
obligation under Rule 6.2 not to avoid appointments from a tribunal except for good cause. See Rule 6.2(a),
(b) and (c). A lawyer’s representation of a client does not constitute an endorsement by the lawyer of the
client’s views or activities. See Rule 1.2(b).

[6] A lawyer may refuse to comply with an obligation imposed by law upon a good faith
belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to
the validity, scope, meaning or application of the law apply to challenges of legal regulation of the
practice of law.

[7] Lawyers holding public office assume legal responsibilities going beyond those of other
citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the professional role of lawyers.
The same is true of abuse of positions of private trust such as trustee, executor, administrator, guardian,
agent and officer, director or manager of a corporation or other organization.
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Legislative Blackline Version of Changes to Model Rule 8.4, adopted August 8, 2016
(substitute the following at pages 128-129):

RULE 8.4: MISCONDUCT

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness
or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to

achieve results by means that violate the Rules of Professional Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable
rules of judicial conduct or other law.

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or
discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual
orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of
law. This paragraph does not limit the ability of a lawyer to accept, decline or withdraw from a
representation in _accordance with Rule 1.16. This paragraph does not preclude legitimate advice or
advocacy consistent with these Rules.

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so or do so through the acts of another, as
when they request or instruct an agent to do so on the lawyer’s behalf. Paragraph (a), however, does not
prohibit a lawyer from advising a client concerning action the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some kinds of
offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving
“moral turpitude.” That concept can be construed to include offenses concerning some matters of personal
morality, such as adultery and comparable offenses, that have no specific connection to fitness for the
practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be
professionally answerable only for offenses that indicate lack of those characteristics relevant to law
practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the
administration of justice are in that category. A pattern of repeated offenses, even ones of minor
significance when considered separately, can indicate indifference to legal obligation.

vielation—ef-this—rutes Discrimination and harassment by lawyers in violation of paragraph (g) undermine
confidence in the legal profession and the legal system. Such discrimination includes harmful verbal or
physical conduct that manifests bias or prejudice towards others. Harassment includes sexual harassment
and derogatory or demeaning verbal or physical conduct. Sexual harassment includes unwelcome sexual
advances, requests for sexual favors, and other unwelcome verbal or physical conduct of a sexual nature.
The substantive law of antidiscrimination and anti-harassment statutes and case law may guide application

of paragraph (g).
[4] Conduct related to the practice of law includes representing clients; interacting with
withesses, coworkers, court personnel, lawyers and others while engaged in the practice of law; operating
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or managing a law firm or law practice; and participating in bar association, business or social activities in
connection with the practice of law. Lawyers may engage in conduct undertaken to promote diversity and
inclusion without violating this Rule by, for example, implementing initiatives aimed at recruiting, hiring,
retaining and advancing diverse employees or sponsoring diverse law student organizations.

[5] Atrial judge’s finding that peremptory challenges were exercised on a discriminatory basis
does not alone establish a violation of paragraph (g). A lawyer does not violate paragraph (g) by limiting the
scope or subject matter of the lawyer’s practice or by limiting the lawyer’s practice to members of
underserved populations in accordance with these Rules and other law. A lawyer may charge and collect
reasonable fees and expenses for a representation. Rule 1.5(a). Lawyers also should be mindful of their
professional obligations under Rule 6.1 to provide legal services to those who are unable to pay, and their
obligation under Rule 6.2 not to avoid appointments from a tribunal except for good cause. See Rule 6.2(a),
(b) and (c). A lawyer’s representation of a client does not constitute an endorsement by the lawyer of the
client’s views or activities. See Rule 1.2(b).

41[6] A lawyer may refuse to comply with an obligation imposed by law upon a good faith
belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to
the validity, scope, meaning or application of the law apply to challenges of legal regulation of the
practice of law.

{5171 Lawyers holding public office assume legal responsibilities going beyond those of other
citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the professional role of lawyers.
The same is true of abuse of positions of private trust such as trustee, executor, administrator, guardian,
agent and officer, director or manager of a corporation or other organization.
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Clean Version of Changes to California Rule 5-110, approved and ordered effective by
the Supreme Court on May 1, 2017 (substitute the following at page 635):

RULE 5-110. SPECIAL RESPONSIBILITIES OF A PROSECUTOR

The prosecutor in a criminal case shall:

(A) not institute or continue to prosecute a charge that the prosecutor knows is not
supported by probable cause.

(B) Make reasonable efforts to assure that the accused has been advised of the right to, and
the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

() Not seek to obtain from an unrepresented accused a waiver of important pretrial rights
unless the tribunal has approved the appearance of the accused in propria persona;

(D) Make timely disclosure to the defense of all evidence or information known to the
prosecutor that the prosecutor knows or reasonably should know tends to negate the guilt of the accused,
mitigate the offense, or mitigate the sentence, except when the prosecutor is relieved of this responsibility
by a protective order of the tribunal; and

(E) Exercise reasonable care to prevent persons under the supervision or direction of the
prosecutor, including investigators, law enforcement personnel, employees or other persons assisting or
associated with the prosecutor in a criminal case from making an extrajudicial statement that the
prosecutor would be prohibited from making under rule 5-120.

(F) When a prosecutor knows of new, credible and material evidence creating a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall:

(1) Promptly disclose that evidence to an appropriate court or authority, and
(2) If the conviction was obtained in the prosecutor’s jurisdiction,
(a) Promptly disclose that evidence to the defendant unless a court

authorizes delay, and

(b) Undertake further investigation, or make reasonable efforts to cause an
investigation, to determine whether the defendant was convicted of an offense that the
defendant did not commit.

(Q) When a prosecutor knows of clear and convincing evidence establishing that a defendant
in the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

Discussion:

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This
responsibility carries with it specific obligations to see that the defendant is accorded procedural justice, that
guilt is decided upon the basis of sufficient evidence, and that special precautions are taken to prevent and to
rectify the conviction of innocent persons. Rule 5-110 is intended to achieve those results. All lawyers in
government service remain bound by rules 3-200 and 5-220.

[2] Paragraph (C) does not forbid the lawful questioning of an uncharged suspect who has knowingly
waived the right to counsel and the right to remain silent. Paragraph (C) also does not forbid prosecutors from
seeking from an unrepresented accused a reasonable waiver of time for initial appearance or preliminary
hearing as a means of facilitating the accused’s voluntary cooperation in an ongoing law enforcement
investigation.

[3] The disclosure obligations in paragraph (D) are not limited to evidence or information that is material
as defined by Brady v. Maryland (1963) 373 U.S. 83 [83 S.Ct. 1194] and its progeny. For example, these
obligations include, at a minimum, the duty to disclose impeachment evidence or information that a prosecutor
knows or reasonably should know casts significant doubt on the accuracy or admissibility of witness testimony
on which the prosecution intends to rely. Paragraph (D) does not require disclosure of information protected
from disclosure by federal or California laws and rules, as interpreted by case law or court orders. Nothing in
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this rule is intended to be applied in a manner inconsistent with statutory and constitutional provisions
governing discovery in California courts. A disclosure's timeliness will vary with the circumstances, and
paragraph (D) is not intended to impose timing requirements different from those established by statutes,
procedural rules, court orders, and case law interpreting those authorities and the California and federal
constitutions.

[4] The exception in paragraph (D) recognizes that a prosecutor may seek an appropriate protective order
from the tribunal if disclosure of information to the defense could result in substantial harm to an individual or
to the public interest.

[5] Paragraph (E) supplements rule 5-120, which prohibits extrajudicial statements that have a substantial
likelihood of prejudicing an adjudicatory proceeding. Paragraph (E) is not intended to restrict the statements
which a prosecutor may make which comply with rule 5-120(B) or 5-120(C).

[6] Prosecutors have a duty to supervise the work of subordinate lawyers and nonlawyer employees or
agents. (See rule 3-110, Discussion.) Ordinarily, the reasonable care standard of paragraph (E) will be satisfied
if the prosecutor issues the appropriate cautions to law enforcement personnel and other relevant individuals.

[7] When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood
that a person outside the prosecutor’s jurisdiction was convicted of a crime that the person did not commit,
paragraph (F) requires prompt disclosure to the court or other appropriate authority, such as the chief
prosecutor of the jurisdiction where the conviction occurred. If the conviction was obtained in the prosecutor’s
jurisdiction, paragraph (F) requires the prosecutor to examine the evidence and undertake further investigation
to determine whether the defendant is in fact innocent or make reasonable efforts to cause another
appropriate authority to undertake the necessary investigation, and to promptly disclose the evidence to the
court and, absent court authorized delay, to the defendant. Disclosure to a represented defendant must be
made through the defendant’s counsel, and, in the case of an unrepresented defendant, would ordinarily be
accompanied by a request to a court for the appointment of counsel to assist the defendant in taking such legal
measures as may be appropriate. (See rule 2-100.)

[8] Under paragraph (G), once the prosecutor knows of clear and convincing evidence that the defendant
was convicted of an offense that the defendant did not commit, the prosecutor must seek to remedy the
conviction. Depending upon the circumstances, steps to remedy the conviction could include disclosure of the
evidence to the defendant, requesting that the court appoint counsel for an unrepresented indigent defendant
and, where appropriate, notifying the court that the prosecutor has knowledge that the defendant did not
commit the offense of which the defendant was convicted.

[9] A prosecutor’s independent judgment, made in good faith, that the new evidence is not of such nature
as to trigger the obligations of sections (F) and (G), though subsequently determined to have been erroneous,
does not constitute a violation of rule 5-110.
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Legislative Blackline Version of Changes to California Rule 5-110, approved and
ordered effective by the Supreme Court on May 1, 2017 (substitute the following at page
635):

RULE 5-110. PERFORMING-THE-DUTY-OF-MEMBERIN-GOVERNMENTSERVICESPECIAL RESPONSIBILITIES
OF A PROSECUTOR

A-memberingevernmentservieeThe prosecutor in a criminal case shall:
(A) not institute or eause-te-be-nstituted-eriminal-continue to prosecute a charges when-the

memberthat the prosecutor knows e#shee#d—knew—t—hat—t—he—eha#ges—a%e-ls not supported by probable cause.

(B) Make reasonable efforts to assure that the accused has been advised of the right to, and
the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

(C) Not seek to obtain from an unrepresented accused a waiver of important pretrial rights
unless the tribunal has approved the appearance of the accused in propria persona;

(D) Make timely disclosure to the defense of all evidence or information known to the
prosecutor that the prosecutor knows or reasonably should know tends to negate the guilt of the accused,
mitigate the offense, or mitigate the sentence, except when the prosecutor is relieved of this responsibility
by a protective order of the tribunal; and

(E) Exercise reasonable care to prevent persons under the supervision or direction of the
prosecutor, including investigators, law enforcement personnel, employees or other persons assisting or
associated with the prosecutor in a criminal case from making an extrajudicial statement that the
prosecutor would be prohibited from making under rule 5-120.

(F) When a prosecutor knows of new, credible and material evidence creating a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall:

(1) Promptly disclose that evidence to an appropriate court or authority, and
(2) If the conviction was obtained in the prosecutor’s jurisdiction,
(a) Promptly disclose that evidence to the defendant unless a court

authorizes delay, and

(b) Undertake further investigation, or make reasonable efforts to cause an
investigation, to determine whether the defendant was convicted of an offense that the
defendant did not commit.

(G) When a prosecutor knows of clear and convincing evidence establishing that a defendant
in_the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

Discussion:

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This
responsibility carries with it specific obligations to see that the defendant is accorded procedural justice, that
guilt is decided upon the basis of sufficient evidence, and that special precautions are taken to prevent and to
rectify the conviction of innocent persons. Rule 5-110 is intended to achieve those results. All lawyers in
government service remain bound by rules 3-200 and 5-220.

[2] Paragraph (C) does not forbid the lawful questioning of an uncharged suspect who has knowingly
waived the right to counsel and the right to remain silent. Paragraph (C) also does not forbid prosecutors from
seeking from an unrepresented accused a reasonable waiver of time for initial appearance or preliminary
hearing as a means of facilitating the accused’s voluntary cooperation in _an ongoing law_enforcement
investigation.

[3] The disclosure obligations in paragraph (D) are not limited to evidence or information that is material
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as defined by Brady v. Maryland (1963) 373 U.S. 83 [83 S.Ct. 1194] and its progeny. For example, these
obligations include, at a minimum, the duty to disclose impeachment evidence or information that a prosecutor
knows or reasonably should know casts significant doubt on the accuracy or admissibility of witness testimony
on which the prosecution intends to rely. Paragraph (D) does not require disclosure of information protected
from disclosure by federal or California laws and rules, as interpreted by case law or court orders. Nothing in
this rule is intended to be applied in a manner_inconsistent with statutory and constitutional provisions
governing discovery in_California_courts. A disclosure's timeliness will vary with the circumstances, and
paragraph (D) is not intended to impose timing requirements different from those established by statutes,
procedural rules, court orders, and case law interpreting those authorities and the California and federal
constitutions.

[4] The exception in paragraph (D) recognizes that a prosecutor may seek an appropriate protective order
from the tribunal if disclosure of information to the defense could result in substantial harm to an individual or
to the public interest.

[5] Paragraph (E) supplements rule 5-120, which prohibits extrajudicial statements that have a substantial
likelihood of prejudicing an adjudicatory proceeding. Paragraph (E) is not intended to restrict the statements
which a prosecutor may make which comply with rule 5-120(B) or 5-120(C).

[6] Prosecutors have a duty to supervise the work of subordinate lawyers and nonlawyer employees or
agents. (See rule 3-110, Discussion.) Ordinarily, the reasonable care standard of paragraph (E) will be satisfied
if the prosecutor issues the appropriate cautions to law enforcement personnel and other relevant individuals.

[7] When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood
that a person outside the prosecutor’s jurisdiction was convicted of a crime that the person did not commit,
paragraph (F) requires prompt disclosure to the court or other appropriate authority, such as the chief
prosecutor of the jurisdiction where the conviction occurred. If the conviction was obtained in the prosecutor’s
jurisdiction, paragraph (F) requires the prosecutor to examine the evidence and undertake further investigation
to determine whether the defendant is in fact innocent or make reasonable efforts to cause another
appropriate authority to undertake the necessary investigation, and to promptly disclose the evidence to the
court and, absent court authorized delay, to the defendant. Disclosure to a represented defendant must be
made through the defendant’s counsel, and, in the case of an unrepresented defendant, would ordinarily be
accompanied by a request to a court for the appointment of counsel to assist the defendant in taking such legal
measures as may be appropriate. (See rule 2-100.)

[8] Under paragraph (G), once the prosecutor knows of clear and convincing evidence that the defendant
was convicted of an offense that the defendant did not commit, the prosecutor must seek to remedy the
conviction. Depending upon the circumstances, steps to remedy the conviction could include disclosure of the
evidence to the defendant, requesting that the court appoint counsel for an unrepresented indigent defendant
and, where appropriate, notifying the court that the prosecutor has knowledge that the defendant did not
commit the offense of which the defendant was convicted.

[9] A prosecutor’s independent judgment, made in good faith, that the new evidence is not of such nature
as to trigger the obligations of sections (F) and (G), though subsequently determined to have been erroneous,
does not constitute a violation of rule 5-110.
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