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Foreword

This book is an exploration, and it has brought its share of sur-
prises. It results in large part from having taught the Federal Courts
course for many years, which constantly brings one into contact with
the sheer volume of institutional doctrine that characterizes the federal
courts. State court systems have far less doctrine defining their func-
tioning. They virtually never wrestle with federalism and only rarely
with separation of powers. There is no law school course dealing with
the institutional functioning of state courts (as opposed simply to state
court practice), and there is no need for one.

The federal courts are different. They are not simply another hier-
archical system of courts, else they would not be worth separate study.
In fact, the federal courts have played and continue to play a major
role in defining power relationships in our society: those between states
and the federal government, those between branches of the federal gov-
ernment and those between governments (both state and federal) and
individuals. It is from that singular federal court role that so much of
federal courts doctrine springs.

Studying any single part of that doctrine gives little appreciation of
just how negative it is in tone. The more one considers different areas,
however, the more one is struck by the almost self-deprecating nature
of much of the doctrine. That perception caused me to ask some men-
tal health professionals about such negativity, not expecting necessarily
to get much of a reaction. It was interesting that the people with whom
I spoke thought that the courts’ choice of words and approach was
quite revealing, and that caused me to begin thinking more intensely
about the federal courts as self-evaluators. The result is the combina-
tion of thought experiment and analysis that is this volume.

In the course of research, I was quite surprised to discover the ex-
tent to which Congress provided in the early years what today we
would recognize as federal question jurisdiction. The fact that it was
done piecemeal —in individual statutes —helps to conceal from casual
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x Foreword

view the scope of Congress’s (and the nation’s) acceptance of such ju-
risdiction. The routine creation of such jurisdiction has major implica-
tions for Federal Courts doctrine in many areas, but none more so than
the Eleventh Amendment. I have not sought fully to explore all of
those implications here; that is worth separate extended treatment that
would have distracted the reader from the theme of this book. It is,
however, a matter that deserves focused attention from the academy
and the bench.

I do not for the most part suggest specific doctrinal changes; that is
not the object of this book. I do suggest that the federal courts would
benefit were they to evaluate their doctrine by reference to some posi-
tive sense of institutional role. A person defined only by the things that
he or she is unable to do, refuses to do, or feels inhibited from doing
has little depth and no discernible purpose; at least one hopes for a
sense of positive purpose, though each of us may define our purposes
differently. It seems unlikely that the Framers or the first Congress cre-
ated the federal courts for the sole purpose of refraining from doing
harm. Perhaps it is time for those courts to consider what, apart from
harm avoidance, they are all about and to have their doctrine reflect
that purpose.
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