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Foreword

Prior to my 1993 appointment to the Supreme Court of the United States,
I spent thirteen absorbing years on the bench of the Court of Appeals for
the District of Columbia Circuit. It is a court like no other in the nation.
In the view of many court watchers, it is second in importance only to the
Supreme Court. Its history, and the history of the prominent federal Dis-
trict Court allied with it, should be better known. Established by Congress
at the very time Washington, D.C., became the nation’s capital, the courts
of the Di s tri ct of Co lu m bia Ci rcuit ga i n ed judicial aut h ori ty both federa l
and local in ch a racter. From the start and con ti nuing to this day, a su b-
s t a n tial nu m ber of m a j or cases fin a lly re s o lved by the Su preme Co u rt ori g-
inate in the District of Columbia Circuit.

The special character of this circuit, fully revealed in the twentieth cen-
tu ry, s pri n gs from its dominant role in ad ju d i c a ting govern m ent cases.
Close to 70 percent of the suits lodged in the Court of Appeals involve the
Un i ted States or a federal agency or of ficer on one side or another. The D. C .
Ci rcuit also differs from the regi onal circuits in that its appell a te ju d ges are
drawn not from a particular set of states, but from a nationwide pool.

I consider it my great good fortune to have served on the D.C. Circuit.
For thirteen years I thrived in the challenges that daily trooped before the
Co u rt of Appe a l s , a ben ch uncom m on ly vi brant on two com p l em en t a ry
co u n t s : the qu a l i ty of its mem bers is match ed by the com p l ex i ty and sig-
n i fic a n ce of the cases on its docket . As the ye a rs unfo l ded , I became ever
more certain that the history of the District’s federal courts should be told
in a manner accessible to interested lay readers as well as lawyers. My col-
leagues were of the same mind. Un der the stew a rdship of the Hi s tori c a l
Society of the District of Columbia Circuit, the decade-long endeavor was
l a u n ch ed and su s t a i n ed . Legal historian Jef f rey Morri s , our unanimous
ch oi ce as aut h or, a greed to devo te his fine mind and hand to the form i d a bl e
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undertaking. I am pleased that in 2001, the bicentennial year of the federal
co u rts of the Di s tri ct of Co lu m bi a , Profe s s or Morri s’s com preh en s ive ac-
count of the courts’ evolution is in print. Calmly to Poise the Scales of Jus -
ti ce i llu m i n a tes the pathmarking con tri buti ons this circuit has made to law
and justice in the United States. May the volume lead to further scholarly
exploration.

Ruth Bader Ginsburg
Associate Justice
Supreme Court of the United States

xii FOREWORD
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Preface

My immersion in the District of Columbia Circuit began just over thirty-
five ye a rs ago, with a paper wri t ten du ring my last year of l aw sch ool on the
judges and criminal decisions of the U.S. Court of Appeals for that circuit.
My interest was initially spurred because the fathers of two of my friends
sat on the Court. At that time, the only literature on the Court of Appeals
con s i s ted of a rti cles abo ut particular cases and on matters of the Co u rt’s
administration. There was just one book, an anthology of opinions of one
of the Court of Appeals’ most distinguished judges, Henry W. Edgerton.

That paper provided the groundwork and stimulus for my doctoral dis-
s ert a ti on at Co lu m bia Un ivers i ty, a mu ch ex p a n ded stu dy of the work of
the Co u rt of Appe a l s . Af ter com p l eting the dissert a ti on , I moved on to cul-
tiva te other sch o l a rly vi n eya rd s , a l t h o u gh five ye a rs in Wa s h i n g ton at the
end of the 1970s as a mem ber of the staff of Ch i ef Ju s ti ce Wa rren E. Bu r ger
gave me the opportu n i ty to talk with the Ch i ef Ju s ti ce abo ut his ex peri en ce s
on the Court of Appeals, to renew old acquaintances on that court, and to
become newly acquainted with others of its judges.

Nevert h el e s s , the D. C . Ci rcuit was but a mem ory wh en Ch i ef Ju d ge
Patricia M. Wald telephoned to ask if I would consider writing the history
of the Co u rt of Appeals and its predece s s ors . The on ly sign i ficant con tri-
buti on to the litera tu re on the Co u rt since I had wri t ten my dissert a ti on
was a short history commissioned by the Court on the occasion of the na-
tion’s bicentennial. Although my initial reaction was to leave well enough
alone, in the end I yielded because of the opportunity it offered to return
to the su bj ect of my earliest sch o l a rship with the insights ga t h ered over
twenty-five years.

Wri ting the history of a single co u rt is, in itsel f , a major undert a k i n g. My
task became far more complicated when the Historical Society of the Dis-
tri ct of Co lu m bia Ci rcuit yi el ded to the bl a n d i s h m ents of Ju d ge Gerh a rd

xiii
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A .G e s ell and his co lleagues and com m i s s i on ed a book that would not on ly
trace the history of the Court of Appeals, but would embrace the U.S. Dis-
tri ct Co u rt for the Di s tri ct of Co lu m bia as well . The re sult was an en or-
mous undertaking, yielding a long, sprawling manuscript, which required
far more than the usual amount of shaping, cutting, and rewriting.

In that en de avor, I have been assisted by Ch ris Ro h m a n n , a pers p i c ac i o u s
ed i tor and a talen ted wri ter, whose con tri buti on to the fin i s h ed work has
been so su b s t a n tial that it is properly recogn i zed on the title page . In the
revision of the book, I have also been invaluably assisted by the president
of the Historical Society, Daniel M. Gribbon of Covington & Burling. Mr.
Gribbon was no figurehead overseer of this project, but a hands-on partic-
ipant without whom this book might not have seen the light of day.

No t withstanding the su b s t a n tive con tri buti ons of these two co ll a bora-
tors and of the many other contributors acknowledged below, all the judg-
ments made in this book, as well as any errors, are those of its author.

A proj ect of this magn i tu de is never com p l eted wi t h o ut an acc u mu l a-
ti on of debt s . I owe special apprec i a ti on to the Ch i ef Ju d ges of the Co u rt
of Appeals and of the District Court during the span of this project — Pa-
tricia M. Wald, Abner J. Mikva,and Harry T. Edwards; Aubrey E. Robinson
J r. , John Garrett Pen n , and Norma Ho ll ow ay Jo h n s on — with parti c u l a r
thanks to judges Wald, Mikva, and Robinson for the many courtesies they
extended to me in the book’s initial stages. Linda Ferren, the talented for-
m er Ci rcuit Exec utive of the Di s tri ct of Co lu m bia Ci rc u i t , was en orm o u s ly
helpful on a wide range of matters, as were members of her staff, includ-
ing Jill Sayenga, Nancy Stanley, and Jackie Morson. Among the many oth-
ers who worked at the U. S . Co u rt h o u s e ,p a rticular men ti on should be made
of James M. Davey, former Clerk of the U.S. District Court, and Linda C.
O’Donnell of the staff of then-Judge (now Justice) Ruth Bader Ginsburg.

I am indebted to a nu m ber of l i bra ri e s , i n cluding that of To u ro Law
School and its entire staff, headed by Daniel Jordan. The Harry S. Truman
Presidential Library in Independence, Missouri, helped make a stay of few
days very productive. Most of all, I am indebted to the library of the U.S.
Co u rt of Appeals for the Di s tri ct of Co lu m bia Ci rc u i t . Its head libra ri a n ,
Nancy Lazar, not only made her staff and other resources readily available,
but offered many insights into the work of the Court of Appeals. I profited
f rom the assistance of Th eresa Sen tella and Wa rren Ju ggi n s . Linda Ba l tru s ch
was not on ly en orm o u s ly hel pful in tracking down hard - to - find source s ,
but also proved a superb companion with whom to talk through research
problems.

xiv PREFACE
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Over the years, a number of students have written papers on the work
of the co u rts of the Di s tri ct of Co lu m bia Ci rcuit under my directi on . Ma ny
of these were of assistance in writing this book. I ought particularly to sin-
gle out the work of Vincent Geoghan of The City College of the City Uni-
vers i ty of New York , Weslie Re s n i ck of Ba rn a rd Co ll ege , and Ch ri s toph er
Smith of the Un ivers i ty of Pen n s ylva n i a . I have also ben efit ted from the abl e
s ervi ces of a nu m ber of re s e a rch assistants, i n cluding Seth Mu ra s k i n ,
Ri ch a rd Jacob s on , Donna Mc E l h i n n ey, and Ch ri s tine Lindw a ll of To u ro
Law School,and Shelly Hein of the University of Montana Law School. M.
Raye Mi ll er, of the To u ro Law Sch oo l , must be given special men ti on for
her exceptional insights into the work of the courts of the District of Co-
lumbia in the nineteenth century.

I am indebted to Jeffrey Liss, of the D.C. Bar, and his colleagues, and to
an able team of p a ra l egals at Covi n g ton & Bu rl i n g, for ch ecking the nu-
m erous case citati ons thro u gh o ut the boo k . Ma ry Jane Mu ll en of Sm i t h
College, and the staff of that college’s Nielson Library, gave valuable bibli-
ogra phic assistance in prep a ring the lists of s o u rce s . Wi lliam Ca u s ey and
S tu a rt Newber ger of the D. C . Bar aided in the sel ecti on of i llu s tra ti on s . Th e
index is the work of the meticulous Barbara Wilcie Kern.

Ma ny sch o l a rs — l aw profe s s ors , po l i tical scien ti s t s , and histori a n s —
h ave of fered useful advi ce over the ye a rs . One in particular must be singl ed
o ut . The late Ha rry M. Jones of Co lu m bia Law Sch oo l , who was there at
the outset of my research on the D.C. Circuit, not only shared his knowl-
ed ge of the Co u rt of Appeals and drew upon his fri endships to fac i l i t a te ac-
cess to the ju d ges of that co u rt , but cri ti qu ed my early work and, in all ways ,
was a role model for how professors should interact with students.

Over thirty - five ye a rs , ju d ges of the U. S . Co u rt of Appeals and of the U. S .
District Court have been extraordinarily generous with their time, willing
to sit down and talk with me, often at great length, about their work and
the work of their courts. In writing this book, I have relied upon my notes
f rom ex ten s ive intervi ews and convers a ti ons in the 1960s and 1970s wi t h
D avid L. Ba zel on , Wa rren E. Bu r ger, Ha rold Leven t h a l , Hen ry W. E d gerton ,
Ch a rles Fa hy, and Ca rl Mc G ow a n . Du ring the co u rse of this proj ect I in-
tervi ewed Spo t t s wood W. Robi n s on III, G eor ge E. Mac Ki n n on , Ma l co l m
Ri ch a rd Wi l key, Pa tricia M. Wa l d , Abn er J. Mi k va , and Ruth Bader Gins-
burg of the Court Appeals. The District Court judges with whom I spoke
were William B. Bryant, Oliver Gasch, John H. Pratt, Aubrey E. Robinson
J r. , John J. Si ri c a , June L. Green , Ha rold H. Green e , Th omas A . F l a n n ery,
Gerhard A. Gesell, George H. Revercomb, and Louis F. Oberdorfer.

PREFACE xv
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At the beginning of this proj ect , t wo ex tra ord i n a ry ju d ges overs aw the
work: Ruth Bader Ginsburg, who was Chair of the Historical Society, and
Gerhard Gesell. Judge Gesell’s enthusiasm for the project was unbounded
and he gave generously of his time for it. He took it so seriously and pro-
fessionally that, prior to three full days of interviews, he prepared a series
of memoranda as a basis for his discussions with me. Even without time to
prep a re , Ju d ge Gesell was an en ormous intell ectual force , but with this
prep a ra ti on he was a won der to beh o l d . It is my great regret that he did not
live to see the publication of this book. Fortunately, Justice Ginsburg has,
and hon ors it with its foreword . Few pers ons this aut h or has met du ri n g
his lifetime have come near to com bining her form i d a ble intell ect , ju d i-
ciousness, and thoughtfulness.

Fo ll owing the death of Ju d ge Gesell and the el eva ti on of Ju s ti ce Gins-
burg to the Su preme Co u rt , the role of judicial sheph erd was perform ed
a bly and grac i o u s ly by Ju d ge Louis F. Oberdorfer, who su cceeded Ju s ti ce
G i n s burg as Chair of the Hi s torical Soc i ety. The Soc i ety ’s Hi s tori a n , Maeva
Ma rc u s , an old and good fri en d , has provi ded va lu a ble insight and per-
spective.

The wri ting of a book con sumes a great deal of ti m e , too mu ch of wh i ch
is taken aw ay from on e’s family. I can on ly say a deep “t h a n k s” to Davi d
Brandon Morris and Deborah Helaine Morris for the sacrifices they made,
as well as to my talen ted wi fe and com p a n i on , Dona Ba ron Morri s , wh o
was forced yet again to share a large chunk of her life with a book.

Jeffrey Brandon Morris
December 29, 2000

xvi PREFACE
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Introduction

This book is a history of two of the most important courts in the United
States, the U.S. Court of Appeals and the District Court for the District of
Co lu m bi a , and their anteceden t s . It attem pts to trace the devel opm ent of
these co u rts over two cen tu ri e s , to portray some of t h eir most influ en ti a l
judges, and to consider the most important decisions and case lines. Some
of the most memorable cases in American history have taken place in the
D. C . Ci rc u i t , and more ju s ti ces of the Un i ted States Su preme Co u rt have
been drawn from the Co u rt of Appeals than from any other co u rt . Th e
Co u rt of Appeals is now the undisputed ch i ef tri bunal for ad m i n i s tra tive
l aw in the Un i ted State s , and the Di s tri ct Co u rt has become a pri n c i p a l
venue for cases involving the separation of powers.

From the out s et , the major co u rt for the Di s tri ct of Co lu m bia was an
unusual hybrid. The Circuit Court of the District of Columbia, which ex-
i s ted from 1801 to 1863, h ad most of the trial and appell a te aut h ori ty of
o t h er federal co u rts of that era , but also heard civil and criminal matters
that el s ewh ere would have come before state co u rt s . This meant a diet of
litigation over real property, commercial transactions, and family matters,
as well as pro s ec uti ons for local cri m e s . The ri chness of that ju ri s d i cti on
was qualified somewhat, however, by the confined geographical area of the
District, its small population, and its rather specialized economy.

Far more important to the docket of the Ci rcuit Co u rt and its su cce s-
s ors have been the cases derived from the co u rt s’ l oc a ti on in the nati on’s
c a p i t a l . These have ra n ged from pro s ec uti ons for con tem pt of Con gress and
political corruption to state trials of presidential assassins, from trials and
appeals arising from political demonstrations and alleged breaches of na-
tional security to cases testing the powers of Congress, the President, and
the independent regulatory agencies. Moreover, for well over a century, the
power to issue the writ of mandamus to order a federal official to perform

xvii
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a non d i s c reti on a ry acti on was held uniqu ely by the Ci rcuit Co u rt and its
su cce s s or, the Su preme Co u rt of the Di s tri ct of Co lu m bi a — an aut h ori ty
that provided a vital forum for oversight of the executive branch.

The co u rts of the Di s tri ct have been cl o s ely invo lved in the devel opm en t
of the city of Wa s h i n g ton ever since its begi n n i n gs as a provincial vi ll a ge
with mu d dy streets and grand de s i gn s . The racial mix of the pop u l a ti on ,
the dom i n a n ce of the federal govern m ent in Wa s h i n g ton’s econ omy, the in-
vo lvem ent of Con gress in the Di s tri ct’s affairs , and the absen ce of repre-
s en t a tive insti tuti ons for most of the city ’s history have con tri buted to shap-
ing the co u rt s’ u n i que role in the life of the Di s tri ct . The impact of the lega l
system on African-Americans — and vice versa — has been a constant fac-
tor, and the courts of the District have repeatedly played an important role
in the struggle for racial civil rights.

This history proceeds more or less ch ron o l ogi c a lly from the founding of
the D.C. Circuit in 1801, shortly after the federal capital was established at
Washington, through the 1980s. Each of the ten chapters is devoted to an
i m portant stage in the co u rt s’ h i s tory. Th ey are dem a rc a ted by the life s p a n s
of the pre s ent co u rt s’ predece s s ors or by sign i ficant era s —p a rti c u l a rly those
defin ed by pre s i dencies in wh i ch the work of the co u rts was gre a t ly affected
by appointments to the Circuit bench and, in some cases, by bitter clashes
between the executive and the judiciar y.

The Ci rcuit Co u rt of the Di s tri ct of Co lu m bia ex i s ted from 1801 until its
a bo l i ti on , in part for po l i tical re a s on s , in 1863. It had both trial and appel-
l a te ju ri s d i cti on , and a docket of both federal and local cases. In its first few
ye a rs , the Co u rt heard two notable pro s ec uti ons born of the con ten tious po-
l i tical cl i m a te of the young rep u bl i c ,i n cluding the trial of s everal parti c i p a n t s
in the Aa ron Bu rr con s p i rac y. It also dec i ded a ra n ge of cases spawn ed by the
devel oping city, f rom local misdem e a n ors to liti ga ti on over land spec u l a ti on .
In this peri od , the landmark Ken d a ll case establ i s h ed the Ci rc u i t’s unique ro l e
in overs eeing the acti ons of h i gh of ficials of the federal govern m en t .

The Supreme Court of the District of Columbia succeeded to the juris-
d i cti on of the Ci rcuit Co u rt in 1863. The Co u rt dec i ded Ki l b ou rn v. T h o m p -
so n, the most important nineteen t h - cen tu ry case limiting Con gre s s’s power
to inve s ti ga te , h e a rd the pro s ec uti on for po l i tical corru pti on of the Star
Ro ute con s p i ra tors , and played a cen tral role in the growth of the federa l
c i ty. In the case of Ch a rles Gu i te a u , the assassin of Pre s i dent James A .
G a rf i el d , it gave the most important op i n i on on the test for criminal in-
sanity issued by any American court during the century.

xviii INTRODUCTION

morris    fmt  11/13/01  1:06 PM  Page xviii



The Court of Appeals of the District of Columbia was created in 1893,
a s suming the appell a te aut h ori ty of the D. C . Su preme Co u rt . Du ring the
f i rst three dec ades of the twen ti eth cen tu ry, both co u rts heard , most no-
t a bly, a nu m ber of con troversial labor cases, i n cluding ch a ll en ges to the use
of secondary boycotts and contempt citations in labor disputes and a test
of the Di s tri ct’s minimum wage law. In this peri od , t wo pro s ec uti ons at-
tracting nati onwi de atten ti on were con du cted in the Di s tri ct Co u rt : the tri-
als of those involved in the Teapot Dome scandal and a trial of prominent
local bank officers at which two former presidents of the United States tes-
tified. During this era, the judges of the Circuit, especially of the Court of
Appeals, were increasingly chosen from all over the country, setting a pat-
tern that still holds true.

The courts of the District of Columbia Circuit, especially the Court of
Appe a l s , were the ben efic i a ries of the en orm o u s ly en h a n ced role and power
of the federal govern m ent bro u ght abo ut by the New De a l . Du ring the pre s-
idency of Franklin Delano Roosevelt, seven appointments to the Court of
Appeals ch a n ged its ch a racter and ph i l o s ophy con s i dera bly. Two of i t s
judges, Fred Vinson and Wiley Rutledge, later became Supreme Court jus-
tices. Administrative law began to become an important area of law in the
United States, and the Court of Appeals became a major participant in its
growt h . Both the Co u rt of Appeals and what now was ti t l ed the Di s tri ct
Co u rt of the Un i ted States for the Di s tri ct of Co lu m bia began to wre s t l e
with civil rights cases of increasing importance.

Pre s i dent Ha rry Truman appoi n ted several of the stron gest appeals co u rt
judges of the century, in particular David L. Bazelon, Charles Fahy, and E.
Barrett Prettyman. Some of the most pressing domestic issues Truman en-
co u n tered as Pre s i den t— c ivil ri gh t s ,l oya l ty - s ec u ri ty, and labor rel a ti on s —
m ade their way into both co u rts du ring his ad m i n i s tra ti on , re su l ting in
some of the courts’ most significant jurisprudence. The courts proved crit-
ical in the battles against segregation in housing, public accommodations,
and sch ools in the Di s tri ct of Co lu m bi a . In the uneasy po l i tical atm o s ph ere
of the early years of the Cold War, the courts handled several high-profile
loyalty cases cautiously, tending to defer to the political branches. The era
was bracketed by two incen d i a ry cases arising from labor- m a n a gem ent con-
f l i cts of con s i dera ble po l i tical sign i f i c a n ce : the con tem pt pro s ec uti on of
Un i ted Mine Workers leader John L. Lewis and the liti ga ti on over Tru m a n’s
seizure of the steel mills.

In the years of Dwight D. Eisenhower’s presidency during the 1950s, the
courts wrestled repeatedly with volatile questions, especially in the areas of

INTRODUCTION xix

morris    fmt  11/13/01  1:06 PM  Page xix



l oya l ty - s ec u ri ty issues and criminal law. These stru ggles open ed a fissu re
bet ween the Di s tri ct Co u rt and several of the ju d ges of the Co u rt of Ap-
peals, as well as causing clashes among the judges of the Court of Appeals,
e s pec i a lly bet ween David L. Ba zel on and the newly appoi n ted Wa rren E.
Burger. By the end of the 1950s, the Court of Appeals had become one of
the nati on’s most cl o s ely watch ed co u rt s , with a rep ut a ti on for boldness and
innovation, as well as for attracting controversy.

During the 1960s, the U.S. Court of Appeals for the District of Colum-
bia Circuit was emerging as the nation’s second most important court, its
prom i n en ce deriving from the abi l i ty of its ju d ge s , the qu a l i ty of its ju-
ri s pru den ce , and a docket more va ri ed than vi rtu a lly any other co u rt in the
country. This period, too, saw the appointment to the Court of a number
of o utstanding ju ri s t s , i n cluding J. Skelly Wri gh t , Ca rl Mc G ow a n , a n d
Ha rold Leven t h a l . In su ch areas as landl ord - tenant rel a ti ons and men t a l
h e a l t h , the Co u rt of Appeals re s h a ped legal doctrines in a manner favor-
a ble to the poor of the disen f ra n ch i s ed Di s tri ct , and it gre a t ly ex p a n ded the
ri ghts of c riminal defen d a n t s . Con c u rren t ly, the Co u rt con ti nu ed to em-
ploy its rich administrative-law docket to press the regulators to represent
the interests of the public rather than those of the regulated industries.

Ra rely in the history of the Un i ted States has the govern m ent been ch a l-
lenged so often and so momentously as in the District Court for the Dis-
tri ct of Co lu m bia du ring the pre s i dency of Ri ch a rd M. Ni xon . It was
through these confrontations that the District Court came of age as a na-
ti onal co u rt , becoming the focal point for great tests of Am erican con s ti-
tuti onalism in a cascade of s ep a ra ti on - of - powers issu e s ,i n cluding the stru g-
gle for con trol of the Ni xon tape s , and the battle over publ i c a ti on of t h e
Pentagon Papers.

While the two major co u rts of the Di s tri ct of Co lu m bia Ci rcuit lost thei r
“state court” jurisdictions in the early 1970s, in that decade they achieved
milestones in poverty and mental-health law, civil rights, and administra-
tive law, particularly concerning the environment. In a period of explosive
growth and rapid changes in government regulation, arising in a time of a
we a ken ed pre s i den c y, a more assertive Con gre s s , and an active publ i c -
i n terest bar, the ju d ges of the Co u rt of Appeals en ga ged in a crucial dia-
l ogue abo ut how co u rts should revi ew ad m i n i s tra tive agencies and inter-
pret statute s . By the end of the dec ade , the Co u rt of Appeals for the Di s tri ct
of Columbia Circuit was the nation’s premier administrative tribunal.

In the 1980s, the era of Ronald Reagan’s presidency, the dockets of both
courts of the District of Columbia Circuit reflected the perennial concerns
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that have confronted and defined the Circuit from the beginning: cases in-
vo lving the city of Wa s h i n g ton , c ivil ri gh t s , and the ri ghts of the insane;
pro s ec uti ons for po l i tical corru pti on and malfe a s a n ce and for attem pted
a s s a s s i n a ti on of the Pre s i den t ; con s ti tuti onal tests of the sep a ra ti on of pow-
ers and First Amendment freedoms. The accelerating drive toward deregu-
l a ti on shaped mu ch of the Co u rt of Appe a l s’ ad m i n i s tra tive - l aw docket ,a n d
one case in the Circuit affected just about every American — the antitrust
prosecution that led to the dismantling of the Bell Telephone system. Dur-
ing this period, appointments to the Court of Appeals gave it a conserva-
tive majority for the first time since the 1950s. It remained, however, as it
has been thro u gh o ut its history, a co u rt of ex trem ely able ju d ges holding
strong, sometimes clashing, views.
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