bucholtz fnt auto 2 1/25/02 3:16 PM Pag'g ;

The Little Black Book



bucholtz fnt auto 2 1/25/02 3:16 PM Pagg;i



bucholtz fnt auto 2 1/25/02 3:16 PM Pag’g;‘ i

The Little Black Book

A Do-It-Yourself Guide
for Law Student Competitions

Barbara K. Bucholtz
Martin A. Frey
Melissa L. Tatum

PrROFESSORS OF Law, UNIVERSITY OF TULSA
COLLEGE OF LAw

CAROLINA ACADEMIC PRESS

Durham, North Carolina

—P-



bucholtz fmt auto 2 1/25/02 3:16 PM Paggf ;v

Copyright © 2002
Barbara K. Bucholtz
Martin A. Frey
Melissa L. Tatum
All Rights Reserved

ISBN 0-89089-512-0
LCCN 2001097412

CAROLINA ACADEMIC PRESs

700 Kent Street
Durham, North Carolina 27701
Telephone (919) 489-7486
Fax (919)493-5668
WWW.cap-press.com

Printed in the United States of America

—P-



bucholtz fmt auto 2 1/25/02 3:16 PM Pag’g;

Contents

Preface vii
About the Authors ix
Acknowledgments xi

Part I Appellate Advocacy Competitions

Chapter 1  Writing the Brief 3
A. The Role of the Brief 3
B. Analysis of the Record, the Issue(s) and the “Local Rules” 4
C. The Research Process 5
D. Analyzing the Problem; Applying the Applicable Rule of
Law to the Relevant Facts of the Case; Developing
Theories of the Case 9
E. Drafting the Brief 11
Chapter 2 Examples of Briefs 37
A. Scoring the Brief 37
B. Excerpts from Sample Briefs 39
Chapter 3 The Oral Argument 59
A. Preparing the Oral Argument 60
B. Scoring the Oral Argument 81
Part I Non-Brief Writing Competitions
Chapter 4 Interviewing and Counseling Your Client 85
A. The Consultation 87
B. The Post-Consultation 104
C. The Judges’ Grading of the Consultation and
Post-Consultation 104
\

—P-



bucholtz fnt auto 2 1/25/02 3:16 PM Pagg;i

vl - CONTENTS

Chapter 5 Negotiating for Your Client

A. Preparing for the Negotiation

B. Executing Your Plan at the Negotiation

C. Self-Analysis

D. The Judges’ Grading of the Negotiation Session

Chapter 6 Mediating for Your Client

A. Preparing for the Mediation
B. The Mediation
C. The Judges’ Grading of the Mediation

Afterword
Index

109
109
117
121
122

125

125
126
127

129
131



bucholtz fnt auto 2 1/25/02 3:16 PM Pagg;ii

Preface

Are you a student participating in a law school competition? A coach
of a law school competition team? A law school professor who teaches
advocacy skills? Then this book is for you. We have designed The Little
Black Book to fill a critical niche in law school pedagogy: the skills for
succeeding in law school competitions. Law schools perpetually strug-
gle with the need to fit an ever-expanding universe of both doctrinal
studies and skills development into a finite curriculum. Training in com-
petition skills inevitably gets squeezed and edited down, and sometimes
even left on the cutting room floor. Yet students can benefit enormously
from these competitions, as they provide a way for students to practice
and develop skills that will benefit themselves and their clients once stu-
dents enter the workforce.

Some law schools do offer courses in appellate advocacy or require
appellate brief writing as part of their various legal writing programs,
but these programs are not universal. In addition, the standard law
school curriculum has expanded to encompass alternative dispute reso-
lution mechanisms, such as negotiation and mediation, but schools
often are not able to offer hands-on instruction in these topics to all stu-
dents. The end result is that some students may learn the theory, but not
necessarily the practical skills that accompany these mechanisms and
others may not even learn the theory. Even those schools who do have
courses in appellate advocacy, mediation, negotiation, and client coun-
seling often cannot also incorporate the specific skills necessary for suc-
ceeding in competitions. (By “success” we mean mastering the skills
used in the competition; skills that will serve students well in their cho-
sen profession.) These deficiencies led us to write this book, which is a
step-by-step instruction handbook that takes students through the pro-
cedures of each style of competition. Each section of this book takes a
direct and pragmatic approach that is easily adapted to a broad spec-
trum of instruction: individual self-teaching, coach-student training,
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VIII - PREFACE

and classroom teaching. At The University of Tulsa College of Law, this
book is being used by individual students in preparing briefs for the
Stetson, Jessup, and National Native American Law Students Associa-
tion Moot Court Competitions; by coaches in their respective training
programs; and by professors as an instruction manual for appellate ad-
vocacy courses.

Part I of this manual is designed to guide the user in applying the an-
alytical, writing and research skills students learned (or are learning) in
first year courses to the task of preparing an appellate brief. The manual
does presuppose some background in legal analysis and persuasive ar-
gument. Part I also instructs students on developing and presenting an
oral argument based on their brief. Part II focuses on non-brief writing
competitions, specifically the Client Counseling, Negotiation, and Me-
diation Competitions.
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