
CONSUMER LAW

Miller    fm fin:Miller    fm fin  2/28/08  3:05 PM  Page i



Miller    fm fin:Miller    fm fin  2/28/08  3:05 PM  Page ii



CONSUMER LAW
Cases, Problems and Materials

Frederick H. Miller

Kenneth McAfee Centennial Professor of Law
George Lynn Cross Research Professor

University of Oklahoma

Alvin C. Harrell

Professor of Law
Oklahoma City University

Daniel J. Morgan

Professor of Law
Oklahoma City University

Carolina Academic Press
Durham, North Carolina

Miller    fm fin:Miller    fm fin  2/28/08  3:05 PM  Page iii



Copyright © 1998 Frederick H. Miller,
Alvin C. Harrell, and Daniel J. Morgan

All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Miller, Frederick H., 1937–
Consumer law : cases, problems, and materials / Frederick H. Miller,

Alvin C. Harrell, Daniel J. Morgan.
p.   cm.

Includes bibliographical references and index.
ISBN 0-89089-869-3

I. Harrell, Alvin C.  II. Morgan, Daniel J.  III. Title.
KF1608.M543 1998
343.7307’1— dc21 98-19530

CIP

Carolina Academic Press
700 Kent Street

Durham, NC  27701
Telephone (919) 489-7486

Fax (919) 493-5668
E-mail: cap@cap-press.com

www.cap-press.com

Printed in the United States of America

Miller    fm fin:Miller    fm fin  2/28/08  3:05 PM  Page iv



Table of Contents

Table of Cases xv

Preface xxiii

INTRODUCTION 3
What is Consumer Law? 3
The Nature of Consumer Law 4
The Principal Consumer Laws 5
The Plan of this Book 7

PART 1. PRE-TRANSACTION PROTECTIONS

CHAPTER 1. MISREPRESENTATION 11
Clark v. Olson 12
Smith v. Stanley 15
QUESTION 1 (Caveat Emptor) 16
QUESTION 2 (Fact/Opinion Dichotomy) 17
Sewak v. Lockhart 17
QUESTION 1 (Fraudulent Concealment) 21
QUESTION 2 (UDAP Damages) 21
Ward Development Co., Inc. v. Ingrao 23
QUESTION 1 (Negligent Misrepresentation) 27
QUESTION 2 (Liability for Opinions) 27
QUESTION 3 (Materiality) 28
QUESTION 4 (Intent) 28
Gross v. Johnson & Johnson-Merek Consumer
Pharmaceuticals Co. 28

QUESTION 1 (Justifiable Reliance) 35
QUESTION 2 (Fact/Opinion in Advertising Context) 35
QUESTION 3 (Class Actions) 36
QUESTION 4 (Public/Private Consumer Remedies) 36
QUESTION 5 (Deceptive Advertising) 36
QUESTION 6 (Printers Ink Statute) 36
State v. American TV & Appliance 37
NOTE State UDAP Statutes 45
QUESTION 1 (Bait and Switch) 46
Haskell v. Time Inc. Publishers Clearing House, Readers Digest
American Family Publishers, et al. 46

QUESTION 1 (Reasonable Consumer Standard) 52
QUESTION 2 (Reasonable Consumer Standard) 52
NOTE Scope of FTC Regulation of Advertising 52

v

Miller    fm fin:Miller    fm fin  2/28/08  3:05 PM  Page v



NOTE Overview of §5 of FTC Act 53
NOTE Nature of FTC Orders 54
NOTE FTC Trade Regulation Rules 57
NOTE The “Old” and “New” FTC §5 Standards of
Unfairness and Deception 58

Legal Standard for Deception 60
Kraft, Inc. v. Federal Trade Commission 64
QUESTION 1 (FTC Proof of Deception) 75
QUESTION 2 (Scope of FTC Remedy) 75
QUESTION 3 (Television Deception) 75
QUESTION 4 (Deception in Financing Advertising) 76
QUESTION 5 (APR Computation Comparisons) 76
QUESTION 6 (Interest Rate Advertising) 76
QUESTION 7 (TIL, U3C Regulation of Credit Term Advertising) 76
QUESTION 8 (TIL, U3C Regulation of Credit Term Advertising) 76
QUESTION 9 (TIL, U3C Regulation of Credit Term Advertising) 76
QUESTION 10 (Regulation Q) 77
QUESTION 11 (Unfairness under FTC §5) 77
NOTE Obligations Created by Advertising 77
Note on Commercial Speech 77
Florida Bar v. Went For It 80
QUESTION 1 (Commercial Speech Identification) 87
QUESTION 2 (Central Hudson Test) 88
QUESTION 3 (Information Picketing) 88

CHAPTER 2. PYRAMID SALES, REFERRALS, AND
DOOR TO DOOR SALES 89

Brown v. Hambric 89
QUESTION 1. (Unconscionability; Unfairness) 93
QUESTION 2. (Pyramid Schemes) 93
QUESTION 3. (Referral Schemes) 94
QUESTION 4. (Parol Evidence and Waiver of Defenses) 95
QUESTION 5. (Statutory Regulation and Remedies) 95
QUESTION 6. (Lottery) 95
QUESTION 7. (What is a Referral?) 96
Cole v. Lovett 96
QUESTION 1. (Home Solicitation Sales) 105
QUESTION 2. (Scope of Home Solicitation Rules) 105
QUESTION 3. (Overlap with Right of Rescission) 105
QUESTION 4. (Plain English) 105

CHAPTER 3. PAYMENT DEVICES 107
Introductory Note 107
Hanna v. First National Bank of Rochester 110
Centre-point Merchant Bank Limited v. American Express
Bank Limited 121

Donald T. Vaughn v. United States National Bank of Oregon 129
In RE Beacon Oil Company 132
QUESTION 1. (Credit Cards) 133
QUESTION 2. (Credit Cards 134

vi TABLE OF CONTENTS

Miller    fm fin:Miller    fm fin  2/28/08  3:05 PM  Page vi



QUESTION 3. (Debit Cards) 135
QUESTION 4. (Checks) 135
QUESTION 5. (Unauthorized Use) 135
QUESTION 6. (Fraud Protection Plans) 135
QUESTION 7. (Identification Cards) 135
QUESTION 8. (Lost or Stolen Checks) 135
QUESTION 9. (Joint Account Liability) 136
NOTE Unauthorized Payment 136
Parr v. Security National Bank 136
QUESTION 1. (Stop Payment Orders) 139
Walker Bank & Trust Company v. Jones 139
QUESTION 1. (Unauthorized Alternatives) 146
QUESTION 2. (Privacy) 147
QUESTION 3.(Payment Alternatives) 147
QUESTION 4. (Funds Availability) 147

CHAPTER 4. BALLOON PAYMENTS AND OTHER
DECEPTIVE INDUCEMENTS 149

Ruona v. Freeway Dodge, Inc. 149
QUESTION 1 (Balloon Payment) 154
QUESTION 2 (TIL Disclosure of Balloon Payment) 154
QUESTION 3 (Irregular Payment Schedules) 154
QUESTION 4 (Balloon Payment as Improper Inducement) 154
NOTE 155
Gillman Imports of San Antonio, Inc. D/B/A Castillo 156
QUESTION 1 (U3C Balloon Payment Consideration) 163
QUESTION 2 (Renegotiable Rate Mortgages) 163
NOTE Other Specific Improper Inducements 164
NOTE on Deception on the Internet 166
People v. Lipitz 166
QUESTION 1 (Internet Fraud) 174
NOTE Protection Against Deceptive Practices In General 175
Vokes v. Arthur Murray, Inc. 175
QUESTION 1 (Improper Inducements) 178
QUESTION 2 (UCSPA and FTC Regulation of
Improper Inducements 178

QUESTION 3 (Consumer Fraud Remedies under UCC
and Common Law Fraud) 179

QUESTION 4 (Retail Installment Contract Legislation) 179
QUESTION 5 (Contract Negotiations in Second Language) 180

CHAPTER 5. DISCLOSURE 181
Introductory Note 181
Part A. Transactions Subject to Disclosure 182
NOTE Interstate Land Sales Full Disclosure Act 182
NOTE The Truth in Lending Act and the Consumer Leasing Act 184
NOTE Comparison with Uniform Consumer Credit Code 184
Adema v. Great Northern Development Co. 186
NOTE Close connection 188

TABLE OF CONTENTS vii

Miller    fm fin:Miller    fm fin  2/28/08  3:05 PM  Page vii



QUESTION 1. (Disclosure Policy and Rescission Under ILSFDA 188
QUESTION 2. (Disclosure Policy Under TIL) 188
QUESTION 3. (What is a Consumer Purpose) 189
QUESTION 4. (What is a Consumer Purpose) 189
QUESTION 5. (Commercial Loans Secured by Homes) 189
QUESTION 6. (Must the Transaction Be Initially Covered) 189
QUESTION 7. (Sale and Lease Back as a Mortgage) 189
QUESTION 8. (Sales Disguised as Leases) 189
QUESTION 9. (Rent to Own Leases) 190
QUESTION 10. (Consumer Leases) 190
QUESTION 11. (Balloon Payments in Leases) 190
Gerlach v. Allstate Insurance Company 190
QUESTION 1. (Sales of Insurance) 193
NOTE Insurance Premium Financing 194
QUESTION 2. (Insurance Loan) 195
QUESTION 3. (Disclosure Absent Credit Transaction) 195
NOTE Consumer Credit and Property Insurance 195
QUESTION 4. (Keeping the Cost of Consumer Credit Insurance
Out of the Finance Charge) 202

QUESTION 5. (Consumer Credit Insurance Abuses) 203
QUESTION 6. (“Convenience” Insurance) 203
QUESTION 7. (Property Insurance) 203
NOTE Forced Place Insurance 203
QUESTION 8. (Forced Place Insurance) 205
QUESTION 9. (Duplicate Insurance) 205
QUESTION 10. (Contract to Obtain Insurance) 206
Mourning v. Family Publications Service, Inc. 206
QUESTION 1. (No Finance Charge Sales) 213
QUESTION 2. (Is There a Real Problem) 213
QUESTION 3. (Does the Problem Extend Beyond Disclosure) 213
QUESTION 4. (What is the Scope of the Payable in
Installments Rule) 213

QUESTION 5. (Buried Finance Charges) 213
QUESTION 6. (Travel and Entertainment Card Coverage) 213
QUESTION 7. (Late Charges as Finance Charges) 213
QUESTION 8. (What Does “Delinquent” Mean) 214
QUESTION 9. (Discount for Early Payment) 214
QUESTION 10. (Merchant and Other Discounts, Surcharges) 214
QUESTION 11. (The “Casual” Creditor Exception) 214
QUESTION 12. (Non-Credit From a Dealer) 215
QUESTION 13. (Arrangers) 215
QUESTION 14. (Assignees) 215
NOTE The Real Estate Settlement Procedures Act 215
Postow v. Oriental Building Association 218
QUESTION 1. (Statute of Limitations; Early Disclosure) 221
QUESTION 2. (Voluntary-Early Disclosure) 221
QUESTION 3. (Real Estate Costs and Finance Charges) 221
QUESTION 4. (Escrows) 222
QUESTION 5. (Kickbacks) 222

viii TABLE OF CONTENTS

Miller    fm fin:Miller    fm fin  2/28/08  3:05 PM  Page viii



NOTE Retail Electronic Fund Transfers 222
Spain v. Union Trust 222
QUESTION 1. (Coverage of the Law) 225
QUESTION 2. (Transactions Covered) 225
QUESTION 3. (Transactions Covered) 225
NOTE Disclosure on Deposit Accounts 226

Part B. Manner of and Information for Disclosure 230
Allen v. Beneficial Finance Company of Gary, Inc. 230
QUESTION 1. (Manner of TIL Disclosure) 236
QUESTION 2. (Refinancing TIL Disclosure) 236
QUESTION 3. (Who is Entitled to TIL Disclosure) 236
QUESTION 4. (Additional Information) 236
QUESTION 5. (Relation to State Law) 236
QUESTION 6. (Integrated Disclosures) 238
QUESTION 7. (Specific Terminology) 238
QUESTION 8. (Subsequent Events) 238
QUESTION 9. (When is Disclosure Due) 238
QUESTION 10. (Buydown Disclosure; Estimates) 246
Maes v. Motivation for Tomorrow, Inc. 247
QUESTION 1. (Difference Between Open and Closed
End Disclosure) 250

QUESTION 2. (What is Open End Credit) 250
QUESTION 3. (Fair Credit Billing) 250
QUESTION 4. (Flexible Closed End Disclosure) 250
QUESTION 5. (Sale vs. Loan Disclosure) 250
QUESTION 6. (Prepaid Finance Charges) 251
QUESTION 7. (Rebates and the Rule of 78) 251
QUESTION 8. (Simple Interest Transaction Rebates) 252
NOTE Variable Rate Transactions 252
QUESTION 9. (Variable Rate Disclosure and Liability) 253
QUESTION 10. (Open End Disclosure and Charges) 253
QUESTION 11. (Variable Rate Loans and the U3C) 254
QUESTION 12. (Late Charge Disclosure and State Law) 254
QUESTION 13. (Directly Related Material) 254
QUESTION 14. (What are Late Charges) 254
QUESTION 15. (Spreader Clauses) 254
QUESTION 16 (Security Interest: Set Off) 254
QUESTION 7. (Security Interest: Insurance) 255
NOTE Credit Card Billing 255
QUESTION 18. (Disclosure of Open End Transactions) 255
NOTE Civil Actions Under the Truth in Lending and
Electronic Fund Transfers Acts; Consumer Class Actions 256

Thomas v. Myers-Dickson Furniture Company 257
QUESTION 1. (Remedy Structure) 258
QUESTION 2. (Multiple Violations) 258
QUESTION 3. (Clear EFT Disclosure; When Disclosure Due) 261
QUESTION 4. (Disclosure of EFT Charges; Scope of Coverage) 261
QUESTION 5. (Periodic EFT Disclosure) 262

ixTABLE OF CONTENTS

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page ix



Part C. The Right of Rescission 262

Introductory Note 262
Abel v. Knickerbocker Realty Co. 264
QUESTION 1. (Material Disclosures) 268
QUESTION 2. (Errors of Legal Judgment) 268
QUESTION 3. (Forfeiture, or Not) 268
QUESTION 4. (Loan for Business Purpose) 268
NOTE High Rate Home Equity Loans 268
Smith v. Highland Bank 269
QUESTION 1. (Emergencies) 271
QUESTION 2. (Class Actions) 271
Beach v. Great Western Bank 272
QUESTION 1. (Recoupment) 278
QUESTION 2. (Exceptions to Rescission) 278
QUESTION 3. (Principal Residence) 278
QUESTION 4. (What is a “Security Interest”?) 278

CHAPTER 6. FAIR EVALUATION 279
Introductory Note 279
Part A. Equal Credit Opportunity 279
NOTE Red-lining 279
The Home Mortgage Disclosure Act 280
The Community Reinvestment Act 284
The Equal Credit Opportunity Act: Red-lining 288
NOTE The Equal Credit Opportunity Act 288
Harbaugh v. Continental Illinois National Bank and
Trust Company 289

QUESTION 1. (Requesting Information) 291
QUESTION 2. (Forms) 292
QUESTION 3. (Scope of Coverage) 292
QUESTION 4. (Marital Status Discrimination) 292
QUESTION 5. (Relation to State Equal Credit Laws) 292
QUESTION 6. (Relation to Other State Laws) 292
QUESTION 7. (Prohibited Assumptions) 292
QUESTION 8. (What is an Application) 293
QUESTION 9. (The “Effects Test”) 293
NOTE Credit Scoring 293
QUESTION 10. (Discrimination and Credit Scoring) 294
QUESTION 11 (Co-signers) 294
QUESTION 12. (Adverse Action) 295

Part B. Fair Credit Reporting 295

NOTE The Consumer Credit Reporting System 295
NOTE Commercial Credit Reporting 306
NOTE An Overview of the Federal Fair Credit Reporting Act 307
Peacock, Jr. v. Retail Credit Company 309
QUESTION 1. (Commercial Law Remedies) 314
QUESTION 2. (Basic Fair Credit Reporting Protections) 314
QUESTION 3. (Right to Learn About and Correct Information) 314

x TABLE OF CONTENTS

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page x



QUESTION 4. (Sharing Information) 314
QUESTION 5. (Credit Card Communications) 314
Fernandez v. Retail Credit Company 314
QUESTION 1. (Purposes for Consumer Reports) 317
QUESTION 2. (Improper Use of Consumer Reports) 317
QUESTION 3. (Reinvestigation of Information) 318
QUESTION 4. (Disputed Information) 318
QUESTION 5. (Warnings of Inaccuracy) 318
QUESTION 6. (What are Reasonable Procedures to
Assure Accuracy) 318

QUESTION 7. (Investigative Reports, Quotas and Accuracy) 318
QUESTION 8. (Bad Check Lists) 319
QUESTION 9. (FCRA vs. ECOA) 319
QUESTION 10. (Privacy Considerations) 319
QUESTION 11. (Developments in Credit Reporting) 319
QUESTION 12. (State Credit Reporting Laws) 319

PART II. INITIAL TRANSACTION PROTECTIONS
Introductory Note 321

CHAPTER 7. REGULATION OF CHARGES 323
NOTE The Debate About Rates 323
History and Economics 323
Hogg v. Ruffner 331
QUESTION 1. (Time-Price Doctrine) 333
QUESTION 2. (Regulation of Time-Price) 334
QUESTION 3. (Refinancing Sales) 334
QUESTION 4. (Incidental Loans) 334
QUESTION 5. (Time-Price and Open-End Credit) 334
Zachary v. R.H. Macy & Co. 335
QUESTION 1. (Regulation of Time-Price) 342
QUESTION 2. (Balance Methods) 342
QUESTION 3. (Disclosure of Open-End APR) 344
QUESTION 4. (Open-End Credit Cards, Sale or Loan) 344
QUESTION 5. (Charge Card Transactions) 344
NOTE Introduction to Usury Laws 344
Hollamon v. First State Bank 344
Williams v. Garrett 346
QUESTION 1. (Simple Interest vs. Add On) 348
QUESTION 2. (Discount Interest) 348
QUESTION 3. (Compounding) 349
QUESTION 4. (Spreading) 349
QUESTION 5. (Irregular Transactions) 349
QUESTION 6. (360/365 Day Year) 349
QUESTION 7. (Additional Charges) 349
QUESTION 8. (What is Interest; Finance Charge) 349
NOTE Usury Undone: Regulation Meets Economics 350
Deregulation 352
Federal Preemption 354
The U3C 356

TABLE OF CONTENTS xi

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xi



CHAPTER 8. UNCONSCIONABILITY, UNFAIRNESS
AND BAD FAITH 357

NOTE The Reach of the Concept of Unconscionability 357
Jones v. Star Credit Corp. 357
QUESTION 1. (Unconscionable Pricing) 359
QUESTION 2. (What is the Appropriate Remedy) 361
NOTE Theory of Unconscionability 361
QUESTION 3. (Cross Collateral) 362
QUESTION 4. (Limitations on Security) 363
QUESTION 5. (Scope of Unconscionability) 363
QUESTION 6. (Unfair Practices) 363
Commonwealth v. DeCotis 363
QUESTION 1. (What is Unfair) 366
QUESTION 2. (Bad Faith) 367

PART III. LATER TRANSACTION PROTECTIONS 369
Introductory Note 369

CHAPTER 9. CLOSED END TRANSACTIONS 371
Davis v. Hinton 371
QUESTION 1. (Prepayment) 372
QUESTION 2. (Right to Prepay) 373
QUESTION 3. (Scope of Right to Prepay; Rebates) 373
QUESTION 4. (Insurance Rebates) 373
QUESTION 5. (Late Charges) 373
QUESTION 6. (Pyramided Late Charges) 373
QUESTION 7. ( Deferral) 373
In RE Branch 374
QUESTION 1. (Flipping) 378
QUESTION 2. (What is Refinancing) 378
QUESTION 3. (What is Refinancing) 379
QUESTION 4. (Assumption) 379

CHAPTER 10. OPEN ENDED ARRANGEMENTS 381
QUESTION 1. (Shrinking Billing Period) 381
QUESTION 2. (Change in Terms) 381
QUESTION 3. (Billing Error Resolution) 381
QUESTION 4. (Billing Error vs. Defenses, Returns and Credits) 382
QUESTION 5. (ECOA; Inadequate Description) 382
QUESTION 6. (Set-off) 383
QUESTION 7. (Garnishment) 383
QUESTION 8. (Allocation of Payment) 383
QUESTION 9. (Privacy) 383

CHAPTER 11. DEFAULT AND COLLECTION PRACTICES 385
Urdang v. Muse 385
QUESTION 1. (Acceleration of Debt) 388
QUESTION 2. (Right to Cure) 388
Lee v. Wood Products Credit Union 388
QUESTION 1. (Estoppel and Waiver) 391
QUESTION 2. (Preventing Waiver by Contract) 391

xii TABLE OF CONTENTS

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xii



QUESTION 3. (Sanction for Violation of Article 9) 391
Imperial Discount Corp. v. Aiken 391
QUESTION 1. (Unconscionability) 393
QUESTION 2. (Default Charges and Deficiencies) 393
QUESTION 3. (Procedural-Protection) 393
C & C Tile and Carpet Company, Inc. v. Aday 393
QUESTION 1. (Rights of Subcontractors) 394
QUESTION 2. (Self-help for Homeowners) 394
First Wisconsin National Bank of Oshkosh v.
KSW Investments, Inc. 395

QUESTION 1. (Equity Powers) 399
QUESTION 2. (Fraudulent Conveyances) 399
Munley v. ISC Financial House, Inc. 399
QUESTION 1. (Abusive Debt Collection) 403
NOTE The Scope of the FDCPA 404
Heintz v. Jenkins 404
QUESTION 1. (Analysis of Heintz) 408
QUESTION 2. (Scope of Act: Subject Matter) 408
QUESTION 3. (What is “Debt”?) 408
QUESTION 4. (Additional Questions About “Debt”) 408
QUESTION 5. (Scope of Act: Persons Covered) 408
NOTE Required Disclosure Notices 409
Bartlett v. Heibl 410
QUESTION 1. (Drafting a Notice to the Debtor) 413
QUESTION 2. (Validation) 413
Dikeman and Dikeman v. National Educators, Inc. 413
NOTE Third-Party Communications 418
NOTE Ceasing Communications 419
NOTE Other Limits on Communications With the Debtor 419
NOTE Prohibited Practices 419
Harassment or Abuse 419
Misrepresentations 420
Unfair Practices 421
NOTE Venue 422
NOTE Civil Liability 422
Johnson v. Eaton 422
QUESTION 1. (The Meaning of Johnson) 427
QUESTION 2. (Attorneys Fees Recoveries) 427
QUESTION 3. (Class Actions) 427
NOTE Defenses 427
NOTE Procedural Issues 428
QUESTION 1. (Choice of Venue and Law; Cognovit Clauses) 428
QUESTION 2. (Waiver of Exemption) 428
NOTE Wage Garnishment and Assignment 429
QUESTION 1. (Federal and State Limitations) 429
QUESTION 2. (What May Be Garnished) 429
QUESTION 3. (Special Exceptions) 429
QUESTION 4. (Complete Protection) 429
QUESTION 5. (How Far Does Protection Extend) 429
QUESTION 6. (Other Exemptions) 430

TABLE OF CONTENTS xiii

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xiii



QUESTION 7. (Wage Assignments) 430
QUESTION 8. (Post Judgment Garnishment) 430
QUESTION 9. (Termination of Employment) 430

CHAPTER 12. CONSUMER BANKRUPTCY 431
NOTE Insolvency Alternatives 431
NOTE Bankruptcy: An Overview 432
QUESTION 1. (Avoidance of Liens) 434
QUESTION 2. (Avoidance of Liens) 435
QUESTION 3. (Purchase Money and Refinance Loans) 435
QUESTION 4. (Redemption) 435
Associates Commercial Corporation v. Rash 436
QUESTION 1. (Reaffirmation) 442
NOTE The Bankruptcy Process, the Petition and the Estate 443
Road Map for Straight Bankruptcy Under Chapter 7 446
NOTE The “Strong Arm” Powers of the Trustee in Bankruptcy 448
Fidelity Financial Services, Inc. v. Richard V. Fink 451
NOTE Bankruptcy Preferences and State Law Grace Periods 456
QUESTION 1. (State Law Grace Periods) 456
QUESTION 2. (Subrogation) 457
QUESTION 3. (Hypothetical Lien Creditor Status; Preferences) 458
QUESTION 4. (Consumer goods) 458
QUESTION 5. (Preferences — Purchase Money Loans) 458
QUESTION 6. (Preferences — Secured Credit) 458
QUESTION 7. (Guarantors) 458
QUESTION 8. (Repossession) 459
QUESTION 9. (Judicial Liens and Sales) 459
NOTE Chapter 13 Plans 459
Road Map for Individuals with Regular Income
Under Chapter 13 460

NOTE Treatment of Liens in Chapter 13 462
Nobelman v. American Savings Bank 463
QUESTION 1. (Treatment of Liens) 467
NOTE Relation of BC §§522(f)(1) and 1322(b)(2) 467
NOTE Relation of Chapters 7 and 13 467
QUESTION 2. (Chapter 13 Confirmation) 469
QUESTION 3. (Cram Down of Liens) 469
NOTE Choosing between Chapter 7 and Chapter 13 469
QUESTION 4. (Discharge) 470
NOTE Discharge 470
QUESTION 5. (Choice of Chapter) 471
QUESTION 6. (Client Profiles) 471

Index 475

xiv TABLE OF CONTENTS

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xiv



Abel v. Knickerbocker Realty Co.,
264–268

Abramson v. Gardner, 461
Abyaneh v. Merchants Bank, North,

120, 148
Acker v. Provident Nat’l Bank, 349
Ackmann v. Keeney-Toelle Real Estate

Co., 13
Accord Neiman-Marcus Co. v. Viser,

La., 145
Adema v. Great Northern Dev. Co.,

186–188
AIB Mortgage Co. v. Rodash, 251, 263
Albermarle Paper Co. v. Moody, 288
Albert Merrill School v. Godoy, 91
Aldens, Inc. v. Packel (sub nom. Kane),

355
Aleo Int’l, Ltd. v. Citibank, N.A., 126
Allen v. Beneficial Fin. Co. of Gary,

Inc., 231–236
Allied Supplier & Erection, Inc. v.

Baldwin & Co., Inc., 373
American Fin. Servs. Ass’n v. FTC, 58
American Financial Services & South

Carolina Department of Consumer
Affairs v. FTC, 59, 77

American Timber & Trading Co. v.
Bernard, 349

Anderson v. Continental Insurance Co.,
39

Anderson v. Harper, 20
Anthony v. Community Loan & Invest.

Corp., 203
Appel v. Hupfield, 26
Armstrong v. Accrediting Counsel, 36

Arthur Murray Studio, Inc. v. FTC, 178
Associates Commercial Corporation v.

Rash, 437–444, 471
Attorney General v. Equitable Trust

Co., 354
Attorney General v. Michigan National

Bank, 222
Ault v. General Property Management

Co., 215
Austin v. Burge, 164
Avis Rent A Car System, Inc. v. Hertz

Corp., 44

Babb v. Bolyard, 25
Bank of Maine, N.A. v. Weisberger, 253
Bank of the West v. Superior Court, 49
Barber v. Kimbrell’s Inc., 259
Barnes v. Helfenbein, 215, 353
Barnhill v. Johnson, 467
Bartlett v. Heibl, 410–413
Barylski v. Andrews, 21
Bass v. Stolper, Koritzinsky, Brewster &

Neider, S.C., 408
Bates v. State Bar of Arizona, 81–82
Bates v. C & S Adjusters, 411
Beach v. Great Western Bank, 272–278
Beacon Oil Co., In RE, 132–133
Beasley v. Wells Fargo Bank, N.A., 260
Belshaw v. Credit Bureau, 317
Beneficial Corp. v. FTC, 54
Bestrom v. Bankers Trust Co., 278
Bettis v. Lakeland, Inc., 188
BFP v. Resolution Trust Corp., 399,

443
Bigelow v. Virginia, 78–79

xv

Table of Cases

Principal cases and the pages on which they appear are italicized. Noted and
cited cases and their page references are in Roman type. Cases in which the Fed-
eral Trade Commission, a State or the United States are a party are indexed
under the name of the other party. Cases “In re” or “In the Matter of” are in-
dexed under the name of the party.

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xv



Bingham v. Collection Bureau, Inc., 404
Bisno v. Sax, 388
Blanchard v. West, 15
Board of Trustees of State University of

N.Y. v. Fox, 82, 86
Bolger v. Youngs Drug Company, 80,

85, 87
Bond v. Bentzer, 430
Boyajian v. Kingstown Furniture, 215
Brack v. Evans, 24
Branch, In re, 374–378
Breakiron, In re, 383
Bright v. Ball Memorial Hosp. Ass’n,

Inc., 214
Brissette, In re, 430
Bristol-Myers Co., In re, 53
Brockway v. United States Fin. Co.,

334
Brown v. Hambric, 89–93
Brown v. Liberty Loan Corp., 431
Bryan v. Clayton, 409
Bryant v. TRW, Inc., 318
Butner v. United States, 467

C & C Tile and Carpet Company, Inc.
v. Aday, 393–394

Cantrell v. First Nat’l Bank, 189
Capital Bank v. Schuler, 137
Carey v. Brown, 83
Carnival Cruise Lines, Inc. v. Shute,

429
Carter Prods., Inc. v. FTC, 52, 56
Celona v. Equitable National Bank, 268
Central Hudson Gas v. Public Service

Commission, 79, 82
Centre-point Merchant Bank Limited v.

American Express Bank Limited,
121–127

Cesner v. Schmelzer, 447
Chaplinsky v. New Hampshire, 79
Charles of the Ritz v. FTC, 76
Charles v. Lundgren & Associates, P.C.,

408
Cherry v. Amoco Oil Co., 294
Church Buildings and Interiors, Inc., In

re, 461
Cincinnati v. Discovery Network, Inc.,

86
Matter of Ciotta, 471
Citicorp Mortgage, Inc. v. Bainer, 278
Citizens Bank v. Strumpf, 446
Clark v. Olson, 12–15
Clark v. Rent-It Corp., 190

Clark-Fitzpatrick, Inc. v. Long Island
R.R., 126

Cody v. Community Loan Corp., 195
Cohee, In re, 459
Cole v. Lovett, 96–105, 262
Colletti v. Credit Bureau Services., 318
Collins v. Uniroyal., 77
Commercial Cotton Co., Inc. v. United

California Bank, 367
Committee on Children’s Television,

Inc. v. General Foods Corp., 48
Commonwealth v. DeCotis, 363–366
Commonwealth v. Monumental

Properties, 180
Concerned Citizens v. O’Neill, 88
Conklin v. Schillinger, 27
Connor v. Great W. Sav. & Loan Ass’n,

188
Conrad v. Smith, 189
Constance v. Harvey, 451
Copeland v. Home Savings of America,

16
Corn Products Co. v. F.D.A., 164
Cox v. Sears Roebuck & Co., 31
Crawford v. Williams, 16
Curtis Publishing Co. (FTC), 57

D. H. Overmeyer Co., Inc. v. Frick Co.,
429

Davis v. Hinton, 371–372
DeJoseph v. Zambelli, 18
Delano v. Putnam Trust Co., 137–139
Delgozzo v. Kenny, 29, 30, 33
Delk v. Tom Peterson Realtors, 15
Delano v. Putnam Trust Co., 137–139
Delmarva Drill Co. v. Tuckahoe, 24, 26
Dept. of Fin. Instit. of Indiana v.

Beneficial Fin. Co. of Madison, 205
Derby Foods, Inc. v. F.D.A., 164
Derryberry v. Retail Credit Co., 320
Dewsnup v. Timm, 437, 447, 465, 467
Dickson, In re, 197
Dikeman and Dikeman v. National

Educators, Inc., 414–418
Donald T. Vaughn v. United States

National Bank of Oregon, 129–131
Dunlop v. First Nat’l Bank, 430
Durrett v. Washington National

Insurance Co., 461
Dynes v. TRW Credit Data, 318

Eby v. Reb Realty Inc., 214
Edenfield v. Fane, 82, 83

xvi TABLE OF CASE

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xvi



Edgar v. Fred Jones Lincoln-Mercury,
179

Edgar v, MITE, 172
Educational Beneficial v. Reynolds, 91
Eisen v. Carlisle & Jacquelin, 259
El Moro Cigar Co. v. FTC, 165
Elliot Knitware v. FTC, 55
Elsie Rodriguez Fashions, Inc. v. Chase

Manhattan Bank, 137–138
Equifax v. FTC, 319
Equifax Services v. Cohen, 319
Erickson v. FTC, 53
Esminger v. Terminix Intern. Co., 21

Farrey v. Sanderfoot, 436
Faulkner v. Bank of Italy, 136
Feder v. Fortunoff, 134
Federals, Inc., In re, 460
Fernandez v. Retail Credit Co., 314–317
Fidelity Financial Services, Inc. v.

Richard V. Fink, 453–458
Fincher v. Bergeron, 15
Firestone Tire & Rubber Co. v. FTC, 52
First Nat’l Bank v. Hasty, 430
First Nat’l Bank v. Twombly, 367
First National Bank of Mobile v.

Roddenberry, 144
First State Bank v. Miller, 348
First Wisconsin Nat’l Bank v. KSW

Investments, Inc., 393–397
Fischl v. General Motors Acceptance

Corp., 294–295
Fitzgerald v. First Security Bank of

Idaho, 459
FJS Electronics, Inc. v. Fidelity Bank,

137–138
Florida Bar v. Went For It, 79, 80–87,

88
Florida Bar v. McHenry, 81
Florida Star v. B.J.F., 319
Florida State Constructors v. Randall,

189
Foakes v. Beer, 434
Fong v. Miller, 180
Ford Dealers Ass’n v. Department of

Motor Vehicles, 48
Ford Motor Co. v. FTC, 56, 367
Ford Motor Credit Co. v. Milhollin, 6,

274
Ford Motor Credit Co. v. Waters, 391
Ford Motor Credit Co. v. Williams, 312
44 Liquorment Inc. v. Rhode Island, 79
Fox v. Citicorp Credit Servs., 408, 422

Freed-Goodall Furniture Co. v. Morris
Plan Co., 350

Fresh Grown Preserve Corp. v. FTC,
165

Frisby v. Schultz, 83
FTC v. Amy Travel Service Inc., 166
FTC v. Bunte Bros., 54
FTC v. Colgate-Palmolive, 59, 69, 70,

76, 365
FTC v. International Harvester Co., 53
FTC v. Klesner, 54
FTC v. Mary Carter Paint Co., 53
FTC v. Pantron I Corp., 53
FTC v. Raladam Co., 53–54
FTC v. Sperry & Hutchinson Co., 58,

164, 366
FTC v. Standard Education Society, 53

Gallano v. Running, 30
Galter v. FTC, 165
Gardner v. Investigators, Inc., 317
Garland v. Mobil Oil Corp., 213
Gary v. W.T. Grant Co., 195
Gatoil, Inc. v. Forest Hill State Bank,

121
Geler v. National Westminster Bank

USA, 127
Gerasta v. Hibernia, 103
Gerlach v. Allstate Ins. Co., 190–193
Gessler v. Myco Co., 434
Gibbs v. Ernst, 18, 27
Gilbreath v. Smith, 450
Gillman Imports of San Antonio, Inc.

D/B/A Castillo, 156–163
Glessner v. Massey-Ferguson, Inc., 452,

461
Goldfarb v. Virginia State Bar, 83
Granite Equip. Leasing Corp. v.

Hempstead Bank, 139
Grant v. General Electric Credit Corp.,

355
Grant Square Bank & Trust Co. v.

Green, 186
Gray v. American Express Co., 134
Green v. George, 13
Greenway v. Information Dynamics,

Ltd., 319
Greenwood Trust Co. v. Massachusetts,

355
Griggs v. Duke Power Co., 288
Gross v. Johnson & Johnson-Merek

Consumer Pharmaceuticals Co.,
28–35, 46

TABLE OF CASES xvii

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xvii



Grubbs v. Houston First American Sav-
ings Assn., 469

Guernsey v. Rich Plan, 56
Guess v. Lorenz, 13, 14

H. Rosenblum, Inc. v. Adler, 31
Ham v. Ham, 16
Hammer v. Nikol, 20
Hanna v. First National Bank of

Rochester, 110–118
Hanlon v. Thornton, 16
Hanover Nat. Bank of City of New

York v. Blake, 434
Hansen v. Morgan, 318
Harbaugh v. Continental Illinois Nat.

Bank, 289–291
Hardison v. General Finance Corp.,

445
Harlan v. First Interstate Bank of Utah,

130
Harper v. Better Business Services, Inc.,

411
Harvey v. United Adjusters, 403
Haskell v. Time Inc Publishers

Clearing, 46–52
Haynes v. Bank of Wedowee, 295
Haynes v. Logan Furniture Mart, Inc.,

256–257
Heater v. FTC, 57
Heintz v. Jenkins, 404–408, 421, 422
Hensley v. Lubbock National Bank,

189
Hertz Corp. v. Attorney General of

State of N.Y., 92
Hill v. American Express Co., 134
Hill v. Chemical Bank, 356
Hinkle v. Rockville Motor Co., 26–27
Hogg v. Ruffner, 331–333, 340
Hollamon v. First State Bank, 344–346,

348, 349, 350
Holland Furnace Co. v. FTC, 165
Holloway v. Briston-Myers Corp., 56
Holstein v. Montgomery Ward & Co.,

164
Holt v. Flournoy, 436
House, Readers Digest American Fam-

ily Publishers, et al., 46
Houston Sash & Door Co., Inc. v.

Heaner, 213
Humphrey v. Granite Gates Resorts,

174

Iacovoni, In re, 471

Impala Platinum Ltd. v. Impala Sales
(U.S.A.) Inc., 22

Imperial Discount Corp. v. Aiken, 363,
391–393

Iowa Mutual Ins. Co. v. Parr, 429

J.B. Williams Co. v. FTC, 52
J.B. Williams Co., United States v., 56
Jacob Siegel Co. v. FTC, 55
James v. First Federal Sav. & Loan

Ass’n, 222
Jefferson v. Security Pacific Fin. Servs.

Inc., 271
Jenkins v. Heintz, 415, 428
The Jewish Center of Sussex Cty. v.

Whale, 31
Jim Walker Homes, Inc. v. Schuene-

mann, 251, 372
Johnson v. Eaton, 423–427, 428
Johnson v. General Mut. Ins. Co., 194
Johnson v. Johnson, 215
Jones v. Fitch, 98
Jones v. Star Credit Corp., 357–359,

360
Jordon v. Doonan Truck & Equip.,

Inc., 179
Jordan v. J.C. Penney Co., 134
Joseph v. Norman’s Health Club, Inc.,

213
Jumbo v. Nester Motors, Inc., 101

Kashanchi v. Texas Commerce Medical
Bank, 120, 224

Kerran v. FTC, 55
Keyes v. Brown, 179
Kidder Oil Co. v. FTC, 76
Killings v. Jeff’s Motors, 213
Kirven v. Blackett, 15
Kokoszka v. Belford, 430, 447
Koropoulos v. The Credit Bureau, Inc.,

319
Kraft, Inc. v. Federal Trade

Commission, 64–75
Kruse v. Bank of America, 48
Kugler v. Koscot Interplanetary, Inc.,

90–91
Kugler v. Romain, 365

L.P. v. Johnson & Johnson-Merck
Consumer Pharmaceuticals Co., Inc.,
29

Landes v. Sullivan, 17, 27
Latanowich, In re, 445

xviii TABLE OF CASES

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xviii



Lawson v. Reeves, 213
Leary v. Wells Fargo Bank, N.A., 260
Lee v. Thomas & Thomas, 428
Lee v. Wood Products Credit Union,

388–391
Levenger v. Diners Club, 134
Levin v. Singer, 26
Levit v. Ingersol Rand Financial Corp.,

461
Lewis v. Manufacturers National Bank

of Detroit, 451
Lines v. Frederick, 447
Lockwood v. Exchange Bank, 447
Long v. Bullard, 437, 465
Louis Luskin and Sons, Inc. v.

Samovitz, 104
Lowry v. Semke, 393
Lowther v. Hays, 13
Luxonomy Cars, Inc. v. Citibank, N.A.,

126–127
Lynch v. Cook, 48

Mabe v. G.C. Services Ltd, Partnership,
408

Maes v. Motivation for Tomorrow, Inc.,
246–250

Mangini v. R.J. Reynolds Tobacco Co.,
49

Manley v. Wichita Business College,
166

Marcyan v. Nissen Corp., 40
Markham v. Colonial Mortgage Serv.

Co., 292
Marguette Nat’l Bank v. First of

Omaha Serv. Corp., 354
Marquis v. Pettyjohn, 13
Marshall v. District Court, 430
Martens Chevrolet v. Seney, 24
Martin v. American Express, Inc., 130,

142, 146
Mary Muffet, Inc. v. FTC, 165
Mattel, Inc. (FTC), 53
Mayfield v. Oklahoma State Bank, 349
McKenzie v. E.A. Uffman and Assocs.

Inc., 421
McKinnon v. Benedict, 367
Meshinsky v. Nichols Yacht Sales, Inc.,

31
Messina v. Greubel, 14
Midgen v. Chase Manhattan Bank,

N.A., 137
Milhollin v. Ford Motor Credit Co.,

274

Miller v. American Family Pub., 31
Miller v. Clabby, 15
Miller v. Credit Bureau, Inc., 318
Millstone v. O’Hanlon Reports, Inc.,

318
Mims v. Commercial Credit Corp., 430
Miner v. Gillette Co., 36
Minjac Corp., 36
Mohawk Refining Co. v. FTC, 55
Moister v. General Motors Acceptance

Corp., 454
Montgomery Ward & Co. v. FTC, 53,

164
Moore v. Bay, 451, 459–460
Moore v. Canal National Bank, 254
Morgan v. Pennsylvania General

Insurance Co., 39
Morris v. Capitol Furniture &

Appliance Co., 334
Morse v. Mutual Federal Savings and

Loan Ass’n., 295
Mortgage Mint Corp. v. Morgan, 271
Moser v. DeSetta, 18
Motor Vehicle Accident Indem. Corp.

v. Davidson, 194
Mourning v. Family Publications Serv.,

Inc., 193, 206–212, 231
Muchmore Equipment, Inc. v. Grover,

373
Munley v. ISC Financial House, Inc.,

399–403
Murphy v. American Home Prods.

Corp., 127

Nance v. Petty, Livingston, Dawson &
Devening, 404

National Bakers Serv., Inc. v. FTC, 74
National Comm.’n on Egg Nutrition v.

FTC, 57, 75
National Interstate Life Ins. Co. v.

Thomas, 206
National Petroleum Refiners Ass’n v.

FTC, 58
National Sav. & Trust Co. v. Park

Corp., 117
Nelson v. Citibank (S.D.), 356
Newman v. Bolhm, Pearlstein & Bright,

Ltd., 408–409
Nguyen v. FundAmerica, Inc., 90
Nobelman v. American Savings Bank,

447, 465–469
Northway Lanes v. Hackley Union Nat.

Bank and Trust Co., 354

TABLE OF CASES xix

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xix



O’Connor, Lee, Vandzura, Sluys cases,
428

Ohralik v. Ohio State Bar Ass’n, 73, 82
Orkin Exterminating Co. v. FTC, 59
Owen v. Owen, 387, 436
Oxman v. Amoroso, 27

Packard Norfolk, Inc. v. Miller, 13
Palacios v. ABC TV & Stero Rental of

Milwaukee, 190
Paragon Homes of Midwest, Inc. v.

Crace, 428
Parker v. Arthur Murray, Inc., 178
Parnell v. First Sav. & Loan Ass’n, 206
Parr v. Security National Bank,

136–139
Peacock, Jr. v. Retail Credit Co.,

309–313, 314
Peil v. Kohnke, 44
Pellegrini v. Landmark Travel Group,

89
People v. Lipsitz, 166–174
Pep Boys-Manny, Moe, & Jack, Inc. v.

FTC, 54 
People v. Minjac Corp., 36
People ex rel. Mosk v. National

Research Co. of Cal., 49
Perdue v. Crocker National Bank, 260,

354
Perez v. Campbell, 435
Perma-Maid Co. v. FTC, 52
Perry v. Commerce Loan Co., 471
Petersen v. Philco Fin. Corp., 334
Phelps v. Herro, 388
Pilini, In re, 433
Pittsburgh Press Co. v. Human

Relations Comm’n, 79
Poirrier v. Charlie’s Chevrolet, Inc., 195
Pokras v. National Bank of North

America, 137–138
Posadas v. Tourism Company of Puerto

Rico, 79
Postow v. Oriental Bldg. Ass’n,

218–221
Poullier v. Nacua Motors, Inc.,

138–139
Preston v. First Bank of Marietta, 253
Product Design and Fabrication, Inc.,

In re, 459
Pulaski State Bank v. Kalbe, 136

Quiller v. Barclays American/Credit,
Inc., 355

Ramanadham v. N.J. Mfrs. Ins. Co.,
31–32

Rasor v. Retail Credit Co., 318
Ratner v. Chemical Bank New York

Trust, 256, 258
Real Estate Intl. v. Buggay, 16
Redic v. Gary H. Watts Realty Co., 189
Remco Enterprises v. Houston, 359
Revo v. Disciplinary Board of the

Supreme Court for the State of New
Mexico, 88

Rhodes Pharmacal Co. v. FTC, 74–75
Rice v. Montgomery Ward & Co., Inc.,

318
Richard v. A. Waldman and Sons, Inc.,

16
Riley v. New Rapids Carpet Center, 29
Rimberg v. Union Rust Co., 139
Roberts v. Estate of Barbagallo, 18–19
Rockefeller v. High Sky, Inc., 188
Rosenstein v. CPC, 33
Roth v. United States, 79
Rubin v. Coors Brewing Co., 79, 83
Rubin v. Green, 49
Rudisell v. Fifth Third Bank, 278
Ruona v. Freeway Dodge, Inc.,

149–154
Russell v. Equifax A.R.S., 409,

411–412
Russell, In re, 437
Rutledge v. Johansen, 447, 451

Sapenter v. Dreyco, 189
Saldana v. City of Camden, 29
Sanford v. House of Discount Tires, 17
Sapenter v. Dreyco, 189
Sarver v. Capital Recovery Associates,

408
Saxony Products, Inc. v. Guerlain, Inc.,

48
Schimmel v. Slaughter, 421
Schmidlkofer v. Industrial Comm., 43
Sears, Roebuck & Co. v. A.T. & G.

Co., 430
Sears, Roebuck & Co. v. FTC, 165
Securities & Exch. Commn. v. Glenn

W. Turner, 90
Securities & Exch. Commn. v. Steed

Industries, Inc., 90
Segal v. Rochelle, 447
Seibel v. Society Lease, Inc., 420 case
Selman v. Shirley, 26
Seman, In re, 471

xx TABLE OF CASES

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xx



Sevin v. Kelshaw, 18
Sewak v. Lockhart, 11, 17–21, 28, 36
Shapero v. Kentucky Bar Assn., 82, 84
Sheerbonnet, Ltd. v. American Express

Bank, Ltd., 123, 126
Shell Oil Co., In re, 146
Shepard v. Finance Assocs., Inc., 259,

278
Sherrill v. Frank Morris Pontiac-Buick-

GMC, Inc., 137–138
Shook v. Republic Nat’l Bank, 4
Shorts v. Palmer, 408
Shuman v. Standard Oil Co., 289
Sinclair Oil Corp. v. Sylvan State Bank,

120
Skinner v. W.T. Grant Co., 215
Sliger v. R.H. Macy & Co., 334
Sluys v. Hand, 428
Smiley v. Citibank (S.D.), 356
Smith v. Capital Roofing Co. of

Jackson, Inc., 99
Smith v. Citicorp Person-to-Person Fin.

Centers, Inc., 250
Smith v. Federated Department Stores,

134
Smith v. Highland Bank, 269–271
Smith v. Lakeside Foods, Inc., 288
Smith v. Stanley, 15–16
Smith, In re, 471
Sniadach v. Family Fin. Corp., 383,

430–431
Socony Mobile Oil Co. v. Greif,

144–145
South Carolina Dept. Cons. Affairs v.

FTC, 58
Southtrust Bank of Alabama, N.A. v.

Turkiye Ithalat Ve Ihracat Bankasi,
126

Southwest Sunsites, Inc. v. F.T.C., 49
Spain v. Union Trust, 222–225
Spiegel, Inc. v. FTC, 429
St. Paul at Chase v. Manufacturer’s Life

Insurance, 24
St. Paul Guardian Ins. Co. v. Johnson,

317
Standard Leasing Corp. v. Schmidt

Aviation, Inc., 189
Standard Oil Co. v. State Neon Co.,

144
State v. Amoco Oil Co., 42
State v. American TV & Appliance,

37–45
State v. J.C. Penney Co., 334 

State of New York (ITM, Inc.), In re,
94

State of New York v. Phase II Systems,
Inc., 91

State ex rel. Edmisten v. Challenge,
Inc., 92

Stephens v. Household Fin. Corp., 253
Sternberg v. Citicorp Credit Servs., Inc.,

342
Stewart v. Credit Thrift of America

Consumer Discount Co., 213
Stewart v. Phoenix National Bank, 26
Stewart v. Travelers Corp., 431
Strain v. Nutri/System, Inc., 33
Strawn v. Canuso, 30, 33
Strebler v. Rixman, 14
Stultz Elec. Works v. Marine Hydraulic

Engineering Co., 147
Summit Trust v. Chichester, 278
Sunset House Distrib. Corp. v. Coffee

Dan’s, Inc., 48
Swinton v. Whitinsville Savings Bank,

21

Taffi v. United States, 440, 442
Tashof v. Federal Trade Commission,

42, 76, 213
Tax/Investments Concepts v.

McLaughlin, 185
Thomas v. Marine Midland Tinkers

Nat’l Bank, 137
Thomas v. Myers-Dickson Furniture

Co., 257–258
Thompson v. E.W. Jones, Inc., 179
Thornhill v. Alabama, 79
Tiffany v. National Bank of Missouri,

354
Timmrock v. Munn, 188
Todd v. Associated Credit Bureau

Servs., Inc., 318
Toibb v. Radloff, 435
Tom Benson Chevway Rental &

Leasing, Inc. v. Allen, 189
Topper Corp. (FTC), 53
Transamerica Insurance Co. v. Standard

Oil Co., 147
TransWorld Accounts, Inc. v. FTC, 403
Travers v. Spidell, 16, 179
Tuttle v. Kelly-Springfield Tire Co., 77

U.S. v. Landmark Financial Services,
Inc., 289

U.S. Plywood Corp. v. Neidinger, 434

TABLE OF CASES xxi

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xxi



Unico v. Owen, 387
Union v. West, 435
United Mine Workers of America v.

Gibbs, 101
Union Mortgage Company, Inc. v.

Barlow, 188
Union Mortgage Company, Inc., 188
United States v. J.B. Williams Co., 52,

56
United States v. Ron Pair Enterprises,

441, 467
United Savings Assn. of Texas v.

Timbers of Inwood Forest Associates,
Ltd., 467

Urdang v. Muse, 385–388
Usery v. First Nat’l Bank., 430
USA v. Bestline Products Corp., 92
USLIFE Credit Corp., In the Matter of,

199

Valentine v. Chrestensen, 70, 77, 81
Van Booven v. Smull, 21
Van Dam Egg Co. v. Allendale Farms,

Inc., 31
Vandzura v. C & S Adjuster, Inc., 428
Varady v. White, 214
Vega v. First Federal Sav. & Loan

Ass’n, 222
Virginia Dare Stores, Inc. v. Schuman,

24
Virginia State Bd. of Pharmacy v. Vir-

ginia Citizens Consumer Council, 75,
81

Vokes v. Arthur Murray, Inc., 175–178

Wade v. Ford Motor Credit Co., 391
Walker Bank & Trust Company v.

Jones, 139–146
Ward Development Co., Inc. v. Ingrao,

11, 22–27

Warner-Lambert Co. v. FTC, 57
In re Warren, 471
Weatherall Aluminum Products Com-

pany v. Scott, 104
Western v. Hodgson, 430
Wetherby v. Retail Credit Co., 314
Wexselblatt v. Bank of Boston Int’l.,

126
Wilhite v. Mays, 15
Williams v. Cullen Center Bank &

Trust, 136
Williams v. First Federal Savings and

Loan Ass’n, 293
Williams v. Garrett, 346–348, 349
Williams v. Homestake Mortgage Co.,

268
Williams v. Public Fin. Corp., 195
Williams v. Walker-Thomas Furniture

Co., 362, 387
Williamson v. Lafferty, 98
Wilson v. Commonwealth Mortgage

Corp., 466
Wilson v. Donegal Mutual Insurance

Company, 18
Wofford v. Kennedy’s 2nd Street Co.,

13
Wood v. Holiday Inns, Inc., 314
Wynn v. McMahon Ford Co., 142

Yazzie v. Reynolds, 213

Zachary v. R.H. Macy & Co., 335–342
Zauderer v. Office of Disciplinary

Counsel, 69–71, 75, 82
Zavelo v. Reeves, 445
Zenith Radio Corp. v. FTC, 75
Zimmerman v Associates Discount

Corporation, 402
Zimmerman v. HBO Affiliate Group,

408

xxii TABLE OF CASES

Miller    fm fin:Miller    fm fin  2/28/08  3:06 PM  Page xxii



xxiii

1. D. Rothchild & D. Carroll, Consumer Protection: Text and Materials 4-9
(1973) find that the common law, up until perhaps 1840, was charitable towards consumer
concerns. However, during the period beginning then and extending into the 1920’s, a strict
rules-oriented approach, arguably protective of a developing industrialization, prevailed.
But, commencing in the 1930’s, a trend toward a more favorable legal balance for the con-
sumer manifested itself, which has continued to the present time. 

2. National Commission on Consumer Finance, Consumer Credit in the
United States 5 (1972). 

3. Forte, The Department of Consumers, and. L. Rev. 969 (1967). 

Preface

Consumer Protection, as an aspect of our legal system, has existed for a long
time, although perhaps it has played a more prominent role during some periods
than during others.1 For example, usury laws - state laws that regulate the
amount of interest that may be contracted for with respect to a loan of money or
the forbearance of debt - have existed in the United States since it became a na-
tion, and even before in the colonies.2 It is not relevant at this juncture that such
laws might also protect persons whom we do not consider “consumers” today
(nor, for that matter, that such laws might do more harm than good and thus not
really be protective); they also “protect” persons whom we do consider “con-
sumers.” Nor is consumer protection exclusively the province of the states; since
at least the late 1800’s the federal government has been protecting the American
consumer by legislation and regulation,3 and we have not yet seen the end of the
federal involvement. 

Nonetheless, as late as 1972, most law schools did not offer a separate
course dealing with this body of consumer protection rules in our legal system.
Rather, indications that something else was out there came, if they came at all in
law school, in courses in Contracts, Torts, Property, Commercial Law, Trade
Regulation, and so on. 

Certain developments have occurred to change that picture so that many law
schools on the approved list of the American Bar Association offer separate
courses or seminars under the general description “Consumer Law.” One devel-
opment certainly was the suddenly increased involvement of the federal govern-
ment in the area through the Consumer Credit Protection Act, which started out
only regulating consumer credit disclosure, garnishments and extortionate exten-
sions of credit, but rapidly expanded to include: credit reporting; protections
concerning credit cards; billing errors and related matters; consumer leasing;
equal credit opportunity; fair debt collection; and electronic funds transfers. Fur-
ther, in enactments like the consumer Product Safety Act in 1972 and the Mag-
nuson-Moss Warranty Act in 1975, the federal government substantially in-
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xxiv CONSUMER LAW

4. Consumer protection laws, particularly on the state level, are still far from uniform
and continue to derive from many sources scattered over the statute books and case reports.
Nonetheless, certain problem areas are now commonly recognized, and blocks of law, fairly
uniform in identifying the issues even if not in their method for resolving them, now exist. 

creased consumer protection in the manufacture and distribution of products. In
the Home Mortgage Disclosure Act and in the Community Reinvestment Act, it
gingerly entered the “red-lining” controversy. Further under authority in the Fed-
eral Trade Commission Improvement Act, the Federal Trade Commission
stepped up its consumer protection activities by, among other ways, issuing
Trade Regulation Rules covering, among other subjects, door to door sales (and
even beyond), holder in due course and credit practices. All of this, and more,
made it difficult to continue conscientiously to teach courses in Contracts, Com-
mercial Law and the like without some consideration of these matters, and then
impossible to teach such courses within the time periods allotted to them because
of the burgeoning subject matter. 

However, not all the activity sprang from a federal source. Similar develop-
ments were also occurring on the state level, upsetting and expanding the estab-
lished order. State statutes and cases restricting or abolishing the holder in due
course doctrine in consumer transactions were common before the Federal Trade
Commission promulgated its rule; hoary doctrines like “time-price” were being
attacked and sometimes overturned; litigation and legislation to outlaw the “pre-
vious balance” method as a basis for finance charges proliferated; years-old ex-
ceptions to the usury laws in the loan area every so often evaporated; restrictions
on security and deficiency judgments were becoming routine; age-old remedies
like garnishment, attachment, replevin, and cognovit clauses were being modified
to comport with new-found dictates of due process; and codifications of much
that had been separate, and sometimes conflicting, were occurring, in acts like
the Uniform Consumer Credit Code and the National Consumer Act. These
events, and much more, further increased the pressure on traditional teaching in
the areas affected. 

The root cause of many of these developments itself also gradually de-
manded some separate recognition in the law school curriculum. That is to
say, “consumerism” had come of age, was vocal, and law students were cer-
tainly among those affected. Since one result of these developments was a
greater uniformity in the law than had existed before,4 with a resultant simpli-
fication in relation to teaching “consumer law,” it is not surprising that these
circumstances soon began to culminate in separate law school courses in
“Consumer Law.”

These materials are designed for such a course. They contemplate a three-se-
mester-hour time allocation. However, your editors confess they have never got-
ten through them in that period, even when they lectured much more than they
would have liked. Accordingly, we surmise that if anyone wants (and can per-
suade his or her curriculum committee) to devote additional semester hours to
the subject, the materials will be adequate for the task. By the same token, we
suspect two semester hours is a bit short, albeit it may be what has to be ac-
cepted. Again if lectures and assignments for independent reading are used, with
only various areas selected for greater class discussion, these materials can be
adapted to a shorter course. 
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The materials are intended to be used with the current edition of Selected
Commercial Statutes. Paperback is cheaper than hardbound and that, plus the
high degree of change in the subject, dictates against reprinting such materials in
this book. Moreover, if greater detail is sought, much material is available in free
pamphlet form from federal agencies, or in standard reference works, such as
Consumer Credit Guide published by Commerce Clearing House. Indeed, since
no experienced practitioner in the area would stop with only the source materials
in the book and in Selected Commercial Statutes, we believe students should be-
come familiar with at least the existence of interpretations and guidelines issued
by the staff of governmental regulatory agencies that are an important law
source. This can be accomplished through appropriate assignments that make de-
sirable some readings in Consumer Credit Guide published by Commerce Clear-
ing House. This service is a highly desirable tool for any practitioner doing work
in the subject, and thus it is something with which students need to become ac-
quainted. However, too much reliance obviously cannot be placed upon this ser-
vice since most law schools will have only one copy and thus availability for
widespread student use would be too restricted. 

Your editors teach at law schools which prepare a majority of their students
for the private practice. Your editors also have had considerable practice experi-
ence. These factors have unquestionably affected our approach to and selection
of the materials used in various respects. 

1. The materials have a heavy orientation toward deceptive practices and
consumer credit problems. Our experience indicates this is where a substantial
amount of the difficulty lies. 

2. There is some lack of emphasis on what “should be,” in favor of concen-
tration on “what is” or on trying to ascertain “what is.” Thus, those who would
primarily explore whether more rational schemes exist to resolve consumer prob-
lems, or whether present schemes comport with reality, should utilize other mate-
rials. Fundamentally, we only pursue such questions when they may serve to in-
crease understanding, or to the extent that what is presently not in place has a
high degree of potential realization. 

3. We give some topics detailed treatment in these materials, some are only
mentioned, and some are ignored, all in accordance with our experience as to
what most practitioners are likely to encounter. 

4. We have devoted more time to statutory enactments than to common
law developments. Our experience is that the solution of consumer problems is
increasingly accomplished by legislation and regulation. This has certainly been
true on the federal level. Moreover, your editors are from a state where consumer
protection legislation has been reasonably prolific. However, such state legisla-
tion is not uniform. Accordingly, to render this approach manageable, uniform
acts like the Model Consumer Sales Practices Act and the Uniform Consumer
Credit Code have been emphasized more than particular state enactments. Even
though these uniform acts are not enacted in anywhere near all jurisdictions, we
believe they are a suitable vehicle to identify the relevant issues, no matter what
the solutions (or non-solutions) to these issues are in any particular jurisdiction. 

5. Finally, your editors also teach commercial law courses and in connec-
tion with them spend considerable time on consumer rules which bear on the
topics covered in those courses. As a result, the treatment of warranty, default,
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holder in due course, and other topics in these materials is abbreviated and tends
to emphasize only the consumer protection aspects rather than the full scope of
coverage. More detailed learning concerning these matters is left for other
courses. All citations to the Uniform Commercial Code (U.C.C.) are to the 1995
Official Text unless otherwise noted.

The final comment we wish to make concerns the organization of these ma-
terials. We have spent considerable time deciding upon an appropriate organiza-
tion. We finally selected what might be termed a “transactional approach.” That
is to say, we have adopted an arrangement that considers first the significant
problems that a consumer might encounter prior to entering into a consumer
transaction and the types of solutions that have been promulgated for these
problems. Then the problems that may be involved at the inception of the trans-
action or early in its life are dealt with, along with remedies. In conclusion, prob-
lems associated with the later life of the transaction, including default, are cov-
ered, again with a treatment of the available means of recourse. We believe these
classifications are pedagogically sound, and also realistic as representing the way
a practitioner would deal with an actual situation involving a client. However, it
must be recognized that such classifications are hardly exclusive, and it is often
necessary to raise future considerations at the same time, although leaving de-
tailed examination until later. It also should be appreciated that this approach is
more difficult for students. Instead of raising one or a few problems at a time
under basically one case or statute, the approach often tends to interrelate a
number of problems and bring to bear cases, statutes and regulations, both fed-
eral and state, all at the same time. In addition, it necessitates a contemporane-
ous consideration of available remedies for the situation. We have tried to
smooth this as much as possible by readings and text. Of course, the students be-
come more adept over time, but slow going should be expected at many points. 

Most of the materials have been edited for the editors’ organizational or ped-
agogical purposes. This includes, for example, the omission of parts of cases or
other materials not relevant to the particular points sought to be raised, combin-
ing materials from various places within sources, and elimination of discussion
or court opinion that in our viewpoint gives away too much to allow students to
grapple with the issues being considered. For the most part, we have not high-
lighted such deletions or combinations, although additions or insertions have
been generally indicated by brackets. 

Norman, Oklahoma Fred H. Miller
August 1998

Oklahoma City, Oklahoma Alvin C. Harrell
August 1998 Daniel J. Morgan
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