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3

Introduction

Introducing a Critical 
Examination of Law
and Social Control

“A Critical Examination of Law and Social
Control: Introductory Remarks”

R. Robin Miller
Drury University

Sandra Lee Browning
University of Cincinnati

Introduction

On October 25, 2001, President George Bush signed into law the Provide
Appropri a te Tools Requ i red to In tercept and Ob s tru ct Terrorism legi s l a ti on ,
now known as the Patriot’s Act. The ostensible purpose of this policy initia-
tive is to g ive to national and international law enforcement officers the abil-
i ty to ably pursue terrorists like the ones re s pon s i ble for the Septem ber 11,
2001 Trade Center towers attacks.

By expanding the ra n ge of com m on tools of su rvei ll a n ce , n a m ely: wi ret a p s ,
s e a rch warra n t s , pen / trap orders and su bpoen a s , govern m ent agents may now
track Am ericans who en ter certain “su s p i c i o u s” words on their com p uters
wi t h o ut showing cause, n or must they dem on s tra te that the pers on under su r-
vei ll a n ce is the target of s ome inve s ti ga ti on . Agents may now use roving wi re-
taps that all ow them to go from ph one to ph one or com p uter to com p uter,
also without demonstrating that the person under surveillance is the target of
some specific investigation.

miller 00 intro auto2  2004-2-2  3.46p  Page 3



4 FOR THE COMMON GOOD

The Act also provi des for the ex p a n s i on of the defin i ti on of dom e s tic terror-
i s m , wh i ch qu i te re a s on a bly hei gh tens con cerns abo ut how legi ti m a te pro test ac-
tivi ties and actors wi ll be handl ed in the futu re . For instance , i f the World Trade
O r ga n i z a ti on pro test wh i ch occ u rred in Seattle were to occur in the near futu re ,
would the powers that be dec i de to pro s ec ute activists on terrorism ch a r ge s ?

The ways in wh i ch this initi a tive serves to thre a ten pers onal freedoms and
c i ti zens ri ghts are gl a ri n gly obvi o u s . And did the freedoms we had as Am eri c a n
c i ti zens from the unlawful and unprovo ked spying of l aw en forcem ent of fic i a l s
actu a lly give rise to the terrorist acts in the first place? Wri ting as som eone wh o
was heretofore reti cent of po s ting stu den t s’ grade s , even by their pers onal sch oo l
i den ti fic a ti on nu m bers , lest I vi o l a te the (com p l etely nece s s a ry) Fa m i ly Privac y
Act of 1 9 7 4 , to be told by univers i ty ad m i n i s tra ti on that any one of us wi ll now
be forced to release priva te stu dent inform a ti on to any govern m ental of fic i a l
who asks (with or wi t h o ut pretense of cause) is more than a bit distu rbi n g.

It seems that the state, by claiming that they are increasing our “collective
security” through these broader powers, is in actuality, operating against the
common good. More than anything else, recent events highlight the need for
texts such as this.

The Necessity of Critical Perspectives on Law

It is unders t a n d a bly difficult to put forth a defin i tive statem ent abo ut wh a t
does and does not constitute a critical perspective. Many other scholars have
tri ed and failed to del i n e a te the el em ent(s) wh i ch must be inclu ded to ably de-
fine this pers pective . However, it can be bo l dly stated that cri tical pers pective s
in the We s tern trad i ti on inclu de predom i n a tely Eu ropean influ en ces from the
Fra n k f u rt sch ool like Ma rcuse (1960), Hork h ei m er (1974), and Ha berm a s
( 1 9 7 1 ) . Th i n kers from this pers pective were to move from a stri ct Ma rx i a n
focus on the material con d i ti ons of re a l i ty and econ omy to “ . . . the cultu ra l
s ys tem , wh i ch it came to see as the major force in modern capitalist soc i ety . . .
This was con s i s tent wi t h , but an ex ten s i on of , the po s i ti on taken earl i er by
Hegelian Marxists . . .” (Ritzer, 1996: 67). It may e ven be stated that a history
of critical theory is a history of its various definitions. An inclusive articula-
tion of all that critical theory encompases is of course well beyond the scope
of this tex t . Th erefore , for the purposes of this anthology, the cri tical per-
s pective on law tends to inclu de Ma rxist and neo - Ma rxist el em en t s—wh et h er
they be focused on the importance of material conditions in society or states
of consciousness. Obviously, not all contributors to this text will write from
the same ideo l ogical va n t a ge poi n t . Nor is that singular focus stri ct ly nece s-
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INTRODUCTION 5

s a ry for re aders to gain a bet ter understanding of the myri ad ways we are con-
trolled through law.

This anthology is necessary for so many reasons. Examining the structure
and influence of law has long been something that social scientists have done.
Social ph i l o s oph ers dealing with the influ en ces of the law and po l i ty are many
and a few of t h em have been men ti on ed previ o u s ly. Emile Du rk h ei m
(1897/1951) wrote of institutional structures which served to bind individu-
als more firmly to the social fabric and in so doing served as forces of social
control. Of course, he addressed the influence of law more explicitly in Divi -
sion of Labor in Society (1893/1964).

Karl Marx is, arguably, our first and most influential theorist to deal criti-
cally with the influences of law and the political order. Furthermore, many of
these theoretical prec u rs ors have been previ o u s ly men ti on ed . And while there
h ave been theorists and re s e a rch ers who have hasten ed us tow a rd a cri ti c a l
pers pective (as det a i l ed earl i er in this essay ) , su rpri s i n gly, the stu dy of l aw and
s oc i ety at least thro u gh the texts that have been wri t ten and stu d i ed in the last
dec ade con ti nue to be dom i n a ted by a less cri tical pers pective . In 1999, A .
Javi er Trevino con du cted a com p a ra tive revi ew of nine law and soc i ety and
sociology of law texts. Only one of them had the economic order as a key el-
em en t . Less than half of these texts inclu ded a cri tical ex a m i n a ti on of l ega l
case studies. And finally, only two of these nine texts had a critical theoreti-
cal focus according to Trevino (1999).

What has been the difficulty of advancing a critical approach to reality in-
cluding issues like law and social control? Marvin Harris (1974) would name
these factors : that there has been ign ora n ce of c u l tu ral and soc i etal altern a-
tives; that there is a fear which causes some to cleave to a false consciousness;
and that there are the powerful in society who would seek to control and ex-
p l oit others thro u gh the manipulati on of re a l i ty, so that, “these inequ a l i ti e s
are as much disguised, mystified, and lied about as old age and death” (Har-
ri s , 1 9 7 4 : 3 ) . G iven this paucity of pers pective in recent ye a rs on the one hand
and our long and varied history of critically examining law and social control
on the other, it appears that we need to refocus our energies in this direction.
This anthology serves in this capacity.

A Brief Explication of Terms

A cri tical pers pective has been previ o u s ly ad d re s s ed , but what of “l aw ” ?
What of “social control”? And what of the “common good”? I firmly believe
that it is both nece s s a ry and good to stu dy cl o s ely both law and social con tro l .
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6 FOR THE COMMON GOOD

If social control is the normative, or expected, element of social reality, then
l aw can be unders tood as “govern m ental social con tro l ” ( Radcl i f fe - Brown ,
1933/1965) over the citizenry. It is in this way that law is so powerful. Law is
a structural force that, at least theoretically, reaches everyone. It can be pow-
erful in its scope , its frequ en c y, and its inten s i ty. L aw is not divorced from the
public over which it is exercised but is, again, some reflection of the norma-
tive order which reigns. And a law that is not commonly accepted by the peo-
ple sti ll has the power to shape beh avi or thro u gh sheer force of the punish-
ments handed down for violations of it.

However, Donald Bl ack (1976) state s , “l aw itsel f is social con tro l , but many
o t h er kinds of s ocial con trol also appear in social life , in families, f ri en d s h i p s ,
n ei gh borh ood s , vi ll a ge s , tri be s , occ u p a ti on s , or ga n i z a ti on s , and groups of a ll
k i n d s” ( 1 9 7 6 : 6 ) . Because law is on ly one form of s ocial con trol it would be
an obvious and regrettable mistake to focus only on the behaviors of govern-
m ental bod i e s . Con s equ en t ly, the re ader wi ll find a va ri ety of processes ex-
plored with this text.

A brief review of the concepts touched on by the works of this anthology
would be incom p l ete wi t h o ut some men ti on of the soc i a lly con s tru cted na-
ture of both reality and social control. The construction of social reality and
the cre a ti on of devi a n ce are processes abo ut wh i ch mu ch has been wri t ten and
on which many of the works of this anthology indirectly depend. While this
a pproach has devel oped over more than the last cen tu ry in ph i l o s ophy and
the social sciences, we may more specifically begin our look with the work of
W.I. Thomas who suggested that the powerful have, quite literally, the power
to define the situ a ti on . Fu rt h erm ore , Ber ger and Lu ckman (1967) bel i eve that
we must be most con cern ed with “ . . . the processes by wh i ch any body of
‘k n owl ed ge’ comes to be soc i a lly establ i s h ed as ‘re a l i ty ’ ” ( 1 9 6 6 : 3 ) . Ri ch a rd
Q u i n n ey in The Social Re a l i ty of Cri m e (1970) states that, “the social re a l i ty of
crime is constructed on conflict in our society. . .” and further asks the ques-
ti on , How do pers ons and beh avi ors become criminal? He wi ll point us to-
ward a society’s social, economic and political structure to answer that ques-
tion. More specifically, our capitalist order must be examined to understand
the forces which underlie the social construction of crime and deviance. But
the con s tru cti onist approach to law and social con trol pred a tes the work of
Q u i n n ey. How a rd Becker ’s (1963) idea that “s ocial groups cre a te devi a n ce”
( 1 9 6 3 : 5) more than implies that devi a n ce is a social con s tru ct that simply
does not exist if the rules and norms of s oc i ety are not con s tru cted and main-
tained. And Edwin Shur (1984), following in the path of Becker, will suggest
that even the statuses one holds in society (e.g. gender) can be defined as de-
viant as easily as overt behaviors. There is a long, rich tradition of examining
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INTRODUCTION 7

l aw and social con trol from a social con s tru cti onist pers pective , and to en d ,
n e a rly every paper in this anthology spe a k s , at least tangen ti a lly, f rom this
constructionist view of reality.

Finally, what of the “common good”? I regret the fact that a common un-
derstanding of this term is largely assu m ed but so ra rely arti c u l a ted . At its
most basic, the good of a ll is meant. From the en l i gh ten m ent thinkers , we
gain the sense that the “public interest” in its most general sense is intended.
From John Locke’s noti on of the liberties of c i ti zens wh i ch must be pro tected ,
to the utilitarian James Mill who suggested that we seek “the greatest good of
the gre a test nu m ber,” to his son , John Stu a rt Mi ll , who app a ren t ly bel i eved
that the com m on good should be prom o ted thro u gh public wel f a re progra m s
( Mi ll , 1 8 5 9 / 1 9 7 8 ) , the term , “com m on good ” has been qu i te laden with va lu e .
At least implied in many of the works included here is this last, more vision-
ary, meaning. It is our responsibility as citizens to be critical in our examina-
tion of the forces of law and social control.

Conclusion

Times of national crises seem to often give rise to increased prejudice and
scapegoating —processes which rob citizens of individual rights. Our system
of law, as reflective of the normative order, mostly operates to maintain this
system. Nowhere is this more apparent than the executive branch. As case in
point, since the implementation of the Freedom of Information Act (FOIA)
in the 1970s, four attorn eys gen eral have issu ed mem ora n dums rega rding this
Act to the heads of all departments in the executive branch. On October 12,
2 0 0 1 , s h ort ly fo ll owing the Septem ber 11, 2001 terrorist attacks At torn ey Gen-
eral John Ashcroft released his own memorandum. This memorandum made
only a glancing nod of recognition to our need of maintaining an open sys-
tem of government that is accountable to the people. Instead, his memoran-
dum was a call for the staunch defense of national security — suggesting that
our need to stop terrorism overrides all other concerns we may have as a na-
tion. He writes:

The Department of Justice and this Administration are equally com-
m i t ted to pro tecting other fundamental va lues that are held by our
s oc i ety. Am ong them are safeg u a rding our nati onal sec u ri ty, en-
hancing the ef fectiveness of our law en forcem ent agen c i e s , pro tect-
ing sen s i tive business inform a ti on and, not least, pre s erving pers on a l
privacy. . .When you carefully consider FOIA requests and decide to
withhold record s , in whole or in part , you can be assu red that the
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8 FOR THE COMMON GOOD

Dep a rtm ent of Ju s ti ce wi ll defend your dec i s i on s .. . .( U. S . Dep a rtm en t
of Justice Freedom of Information website, 2001)

As h c roft speaks of our nati onal interest to maintain a govern m ent that is “f u lly
f u n cti onal and ef f i c i en t .” App a ren t ly, a ll owing citi zens to make them s elve s
aware of the various daily actions of governmental agencies simply slows the
ef f i c i ency of these govern m ental agencies and there is no time to be lost in
catching terrorists.

It is these actions and others like them that call most strongly for a critical
pers pective on law and the processes of s ocial con tro l . Q u i te simply, our cl o s e
and judicious examination of these processes may stand as the only true safe-
guard of the common good.
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