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Preface to the Second Edition

The First Edition of this book was written and compiled by Kenneth L. Port. It was
published by Carolina Academic Press and appeared in 1996. The book met with critical
acclaim and was adopted as a standard text in a nu m ber of co u rses on Japanese and
Com p a ra tive law in and out s i de of the Un i ted State s . However, l i ke any book of t h i s
n a tu re , ch a n ges in Japanese law qu i ck ly ren dered su b s t a n tial parts of the book ei t h er
obsolete or less demonstrative of the process of law in Japan. Thus, it became obvious
that significant changes would be necessary if these materials were to portray accurately
the rapid changes both in Japanese law and the role law has played as a tool of transfor-
m a tive social ch a n ge in Japanese soc i ety. At the same ti m e , the cen tral themes and
inquiries of the First Edition, namely, what is the nature of law in Japan, how law and
the process of law are perceived by Japanese and outside observers, and how law oper-
ates in practice remain constant. Readers familiar with the First Edition will find that
these fundamental questions about law in Japan continue to appear prominently in the
Second Edition.

When Kenneth Port decided to update the book, he asked Gerald Paul McAlinn to
assist him with this proj ect . G erald Mc Al i n n’s ex pertise in corpora te and com m erc i a l
law adds a dimension otherwise missing. In addition to adding a co-author with more
of a corpora te back gro u n d , the dec i s i on was also made to use more pri m a ry source
materials. The First Edition was largely a book that represented the status of how Amer-
ican and Japanese scholars understood Japanese law. The aim of the Second Edition is
to add a new dimension by presenting Japanese law through the prism of the Japanese
judiciary.

In addition to focusing the materials on judicial opinions by the highest Japanese
court available on any g iven subject, more effort was given to including Japanese schol-
ars’ views about each topic. It is important to note that American scholars of Japanese
law and Japanese scholars of Japanese law do not always agree on the conceptual signifi-
cance of some aspects of Japanese law. Many American scholars too easily dismiss a for-
ei gn er ’s pers pective on Am erican law; h owever, to their great cred i t , m a ny sch o l a rs ,
judges and influential decision makers in Japan take the foreign perception of Japanese
law very seriously. As such, both views are presented in these materials.

Although resources available on the Internet are rapidly making Japanese law more
accessible than it has been, language and other barriers keep a great deal of information
regarding Japan, including its law and legal system, unavailable to people who do not
s peak and re ad the Japanese language . These materials are inten ded to pre s ent the
Japanese sys tem of l aw and the legal process as unders tood and manife s ted by the
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Japanese judiciary and by Japanese scholars with, when relevant, input by American and
other scholars. Of course, in furnishing a voice to Japanese perspectives on law and the
legal process, it was necessary to use a great deal of translated materials. Unfortunately,
as anyone familiar with the Japanese language and especially Japanese judicial opinions
will readily note, it is not particularly useful to render literal translations from Japanese
to English of judicial dec i s i ons and soph i s ti c a ted sch o l a rly arti cl e s . Th erefore , wh i l e
s triving to be as faithful as po s s i ble to the ori gi n a l , the ed i tors have taken liberties in
order to present Japanese judicial opinions in language American law schools students
and American lawyers can comprehend.

The authors will consider this book to be a success if it causes readers to appreciate
the modern, sophisticated, legitimate and complex nature of the legal process in Japan
and to re a l i ze that there is a great deal more to law in Japan than what is frequ en t ly
embodied in stereotypes and clichés too often subscribed to, and perpetuated by, Amer-
icans and Japanese alike.

Kenneth L. Port
St. Paul, MN

Gerald Paul McAlinn
Tokyo, Japan
August 2002
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Editors’ Note

For the sake of conserving space, nearly all footnotes of excerpted law review arti-
cles and court opinions have been omitted without indication. Footnotes that do appear
may not correspond to the footnote numbering in the original article. For documenta-
tion of the contributing authors’ various propositions, the reader is encouraged to refer
to that ori ginal book or arti cl e . All diac ri tical marks have been om i t ted in Ja p a n e s e
words tra n s l i tera ted into the English alph a bet . Japanese names appear in the We s tern
fashion where given names appear first and family names appear second, except to the
ex tent that the Japanese conven ti on is fo ll owed in excerpted materi a l s . In som e
i n s t a n ce s , t h ere are mu l tiple po s s i ble re ad i n gs for given names. In su ch instances we
either chose the most common reading or simply provided a first initial. We apologize
to those named , in adva n ce , i f we have provi ded an incorrect tra n s l i tera ti on of t h ei r
given name. Finally, all translations done or supervised by the editors in this book are
intended as pedagogical tools to elucidate the process of law in Japan. For this purpose,
it was necessary to translate the meaning of the cases rather than literally translate only
the words the judges wrote. As such, no case or statute originally translated and pub-
lished herein is intended as an “official” translation, nor should it be relied upon in any
way as the absolute, final word by any court of law. In keeping with the objective of pro-
viding a view of Japanese law in language Western readers are used to and are more like-
ly to understand, we have taken the liberty of editing some translations, without chang-
ing the su b s t a n tive meanings , previ o u s ly tra n s l a ted and publ i s h ed by others . Al s o,
Japanese reporters often times do not follow the convention of providing the names of
p a rties to liti ga ti on . Ju d ges do not release the names in certain instance s . In som e
instances, without giving any indication that they have done so, judges assign a pseudo-
nym . The favori te male pseu donym is Ta ro Kon o ; the favori te female pseu donym is
Ha n a ko Ka n o. The “ Ka n o” p s eu donym is on ly a favori te and not nece s s a ri ly the on ly
one. (“Ichiro Suzuki”had to be abandoned as a pseudonym for obvious reasons.) As we
have no way of telling which party names are pseudonyms and which are not (and the
cases do not say), we have left all party names, to the extent provided by the court, as
they appeared in the Japanese court’s original opinion. If the Japanese courts did not
give the names of parties at all, we either discovered the names of the par ties through
independent means or indicated “party names not provided.”
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