Benchbook in the
Behavioral Sciences






Benchbook in the
Behavioral Sciences

Psychiatry— Psychology— Social Work

Demosthenes Lorandos
Terence W. Campbell

CAROLINA ACADEMIC PRESS
Durham, North Carolina




Copyright © 2005
Demosthenes Lorandos and Terence W. Campbell
All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Lorandos, Demosthenes, 1946-

Benchbook in the behavioral sciences : psychiatry, psychology, social
work / by Demosthenes A. Lorandos, Terence W. Campbell.

p. cm.

Includes bibliographical references.

ISBN 0-89089-115-X (alk. paper)
1. Evidence, Expert--United States. 2. Forensic psychology--United States.
I. Campbell, Terence W. II. Title.

KF8922.L67 2004
347.73'67--dc22

2004019408

Carolina Academic Press
700 Kent Street
Durham, NC 27701
Telephone (919) 489-7486
Fax (919) 493-5668
WWW.cap-press.com

Printed in the United States of America



To those judges perceptive enough to comprehend complex issues,
and courageous enough to act accordingly.
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Preface

Thousands of experts testify in American court proceedings every day. On
any given day, most of those ex perts are testifying about the behavioral sci-
ences: psychiatry, psychology or social work. With reliability, validity and the
scientificmet h odbecoming the touchstone of expertadmissibility, thecourts’
gatekeepingre s ponsibilities are being taxed as never before. Unfortunatdy, the
natioml survey researc discussed in Chapter One makes it clear that attor-
neys and court pers on n el are unfamiliar with the principles and met h odo1ogy
of the behavioral sciences. Prdiminaryfindings fromresearch being conducted
by psychlawnet and Professor Layman Allen of the University of Michigan
Law School, indicate that attorneys and court personnel are get ting little or
no help in this important endeavor. These are the reasons we wrote this
Benchbook.

Is psychology really a science? Is psychiatry still mired in dream analysis
and lobo tomy? Does social work have anything to con tribute beyond food
stamps and foster care? We hear these questions all the time. We’ve built this
Benchbook to address these and other important questions about the proper
place of the beh avi oral scien ces in evidentiary law. We admit our prejudices
at the outset.

Dr. Lorandos at the New School for Social Research and Dr. Campbell at
the University of Maryland were steeped in the scien tist—practition er model
for beh avi oral scien tists. We both have publishedorignal researchinthe peer
reviewed journals of the behavioral sciences and believe that the empiricism
of the scientist—practitioner model separa tes the “junk” from the real, and
thereby admissible, science.

In undertaking these tasks, we’ve begun with a discussion of the Daubert
trilogy and adescription of how the beh avioral sciences are used in our courts.
We’ve abbreviated the key con cepts in Dau bert, Joiner and Kumbho to sketch
out the parameters of the new gate keeping responsibilities. In Chapter Two
we reprise the key concepts of the trilogy and outline the quagmire of differ-
ing ideas and decision matrixes used in the various State and Federal courts.

xiii
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Unfortunately, too often inconsistecy too of ten prevails wh en ga tekeepers at-
tem pt todecide relevance, adequacy, expertqualification, validity of method-
ology and the reliability of proffered opinions. We’ve worked to give readers,
science and case law examples for concepts like testability, peer review, error
rate analysis and general acceptance. Chapter Two provides a template for
gatekeepers and co urt personnel broken into acti onsteps for sound and schol-
arly decisions on admissibility We illustrate decision making with two junk
scien ce conundrums: the Child Sexual Abuse Accommodation Syndrome and
Rorschach ink blots.

In Chapter Three we deal directly with what the survey research dem on-
strates is sadly lacking in basic and continuing education for court personnel:
The need for a primer on the principles and methodology of the beh avi oral
sciences. We begin this task with an overview of key concepts in the scientific
method such as parsimony, reliability, validity, probability and statistical
analysis. We provide a sketch of the basic history and sys tems of psychiatry,
psychology and social work to aid the gatekeeper in assessing the knowledge
base of any proffered expert. The days of experts being qualified to give opin-
ion testimony on merely the possession of a license, or on their ipse dixit, are
at an end. We provide the gatekeeper with descriptions of history, pro tocol
and fact which should be part of any ex pert’s knowl ed ge base. We close the
first part of this Benchbook with an illustration from case law demonstrating
seriouslyflawedadmissibilitydecisions and their impact on thecourt, litigants
and behavioral science.

Part II of this Ben ch book is designed to ad d ress the facts and case law in
the most prevalent kinds of ex pert testimony from beh avi oral scientists. We
begin with the problem of reliability and validity in diagnosis. Often we hear
attorneys refer to the Diagnostic and Statistical Manual of the American Psy-
chiatric Association as “the Bible” of assessment and diagnosis. We provide a
window into the constant revision and reliability failures of the DSM. Next,
we build on the work in our chapter on diagnosis to deal directly with com-
petency and sanity determinations. After a discussion of historical pers pec-
tives on these important determinations we discuss checklists and assessment
instruments and their range of error. We attempt to draw the reader’s atten-
tion to a new area of com petency determination, that of the interacti on of
com peten ce and pers onal knowledge. The literature on the manipulation of
child witnesses’ memory is reviewed.

Dangerousness and assessments of the likelihoad of recidivism have be-
come qu i te controversial of late. We su rvey the literature on Federal and State
processes in this important area following the Supreme Court’s Hendricks de-
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cision. The datum of the beh avioral scien ces in this area is revi ewed. We work
to illustrate the base rate probl em and the conflict between assessment ap-
proaches based on clinical judgment and actuarial research. We close with a
review of the commonly used recidivism assessment instruments.

In the last four chapters we use the research literature and the case law to
describe the value of the behavioral sciences in child neglect and custody de-
terminations; psychological injury claims; standard of care issues and sexual
harassmert litigation. Con cerning child abuse, neglect and custody issues, we
reprise the literature on child witness manipulation. Both of us have been
called upon to testify as experts across this nation concerning children, inter-
viewing and the adulteration of child witness memory. We have worked to il-
lustrate a great deal of this literature so that gatekeepers can assess the knowl-
edge base of proffered experts in their courts.

Psychological injury claims are broken down into brain syndrome daims
and allegations of emotional harm. The literature on the medical, neurolog-
ical and psychological assessment of psychological injury claims is reviewed.
We illustrate with the intersecti on of psychological injury claims and sen-
tencing enhancement litigation. This has immediate relevance to the argu-
ments which will be placed before juries following the Supreme Court’s
Blakely, Booker and Fanfan decisions.

The standard of care in the behavioral sciences and sexual harassment
claims are hotly litigated in civil jurisprudence. We have both been call ed upon
to consult and to testify as ex perts in these areas; one of us has litigated a num-
ber of these claims as well. The changing nature of decision making in stan-
dard of careand hostile environment claims occupies the final two chapters
of this Benchbook. We have worked to provide an overview of the case law
and science in informed consent, patient suicide and improper treatment lit-
igation. We advocate using the researd literature to set the proper sense of
minimal competence in standard of care claims. We illustrate using research
literatu rein our analysis of Title VII and EEOCdaims. We discuss the PIASH
effect and its impact in quid pro quo and hostile environment litigation.

Finaly, we have drawn upon a number of recognized texts in the behav-
ioral sciences to assemble a glossary for this Benchbook. This glossary easily
lends itself to the development of questions a gatekeeper may pose to a prof-
fered expert to test the expert’s grasp of the datum of his discipline. We rec-
ommend this approach because we have seen far too many less than well qual-
ified “experts” pontificating from the witness stand on subjects like repressed
memories, ink blot personality tests and child abuse accommodation syn-
dromes. We have watch ed as families have been torn apart by the fanciful and
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subjective testimony of these less than well qualified “experts”. Not only have
liti gants been damaged by the scientifically untenable positions of fered, but
the behavioral sciences have been sullied as well. This is why we recommend
a testing of proffered experts by our gatekeepers. Just as attorneys and judges
had to demonstrate knowledge of the datum of their discipline with bar ex-
aminationcon tent areas su ch as contract, real property and torts; ex perts and
the testimony they propose to offer, must be grounded in the principles and
methodology of science, and the datum of their discipline as well. We have
wri tten this Bench book to aid ga tekeepers and court pers onnel to allow in only
the empirically best the behavioral sciences has to offer.Nothing less will sat-
isfy the demands of modern evidence law and due process.

We would like to express our thanks to research attorn ey Ashish Joshi, LLM
and the tireless proofreading by his wife Payal.We are grateful for the support
of Professor Laymen Allen of the University of Michigan Law School and for
the extensive research and logistical help from psychlaw.net.

Demosthenes Lorandos, Terence Campbell
Ann Arbor, Michigan
February, 2005



