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1. For the reader seeking additional, yet accessible, information on the concepts I borrow and
apply, see James M. Cypher & James L. Dietz, The Process of Economic Development (1997), Monika
K. Hellwig, Understanding Catholicism (1981), and Malise Ruthven, Islam—A Very Short Introduc -
tion (1997). Let me offer to the inquiring mind a biased recommendation for a text in international
trade law: Raj Bhala, International Trade Law: Theory and Practice (2001), plus the accompanying
International Trade Law Handbook (2001).

Preface

Intended Audiences

Put succinctly, Trade, Development, and Social Justice is for law students and their
professors, and for educated generalists, around the world who seek to learn more about
the rules of the global trading system. There are no prerequisites for reading this book.
Trade, Development, and Social Justice does not assume any prior knowledge of world
trade, of law, of economics, of theology, or of any other discipline. The book is de-
signed to be self-contained, and at the same time to catalyze further study and debate.1

There is no one “right” way to read this book. Its Parts are linked but severable. Thus,
the book may be studied from cover to cover, as an educational experience. That is,
Trade, Development, and Social Justice may be used as a primary or secondary textbook.
That use may be in connection with a course or seminar in International Trade Law,
Advanced International Trade Law, Trade and Development, Law and Development,
Globalization, Regionalism, or International Legal Theory. Or, the book may be used as
a reference, whereby parts, chapters, or sections of chapters are read independently
from one another. That use may be in connection with a research paper, thesis, or prac-
tical project.

Likewise, there is no one “right” focus to have when reading this book. The focus may
be at the technical level. Some readers may seek to learn about the “black letter” trade
rules, the “nuts and bolts” of development economics, or the foundations of social jus-
tice theory. Other readers may be interested in the methodology. They may seek an il-
lustration of synthesis, that is, of how these three fields —trade law, development eco-
nomics, and theology — relate to one another. Still other readers may want only the
“big picture.” They may chose to concentrate on the thesis and the arguments. And,
some readers may read the book with no particular focus in mind, waiting until later to
see what most interests them.

Accordingly, what I have tried to do is provide a book that might generate broad in -
terest in the legal education market among students and teachers seeking to explore the
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2. See Edward Gresser, Toughest on the Poor —America’s Flawed Tariff System, 81 Foreign Af-
fairs 9, 13–14 (November/December 2002). The data are for 2001 and are from the World Bank’s
World Development Indicators and the United States International Trade Commission. In 2001, the
value of exports to the United States from Bangladesh was $2.35 billion, from France $30.02 billion,
from Cambodia $960 million, and from Singapore $14.90 billion.

intersection between international trade law and Third World economic development.
The conventional academic approach to the intersection has been to ignore its exis-
tence. That is, lawyers have studied trade law, and economists have built development
models. Ignoring the intersection has meant neglecting the arrival at it of another
group: people concerned about justice. Those “people” are theologians, and philoso-
phers too. Interestingly, some of them have been writing about the intersection of trade
law and development for sometime.

In November–December 1999, at the Third Ministerial Conference of the World
Trade Organisation (“WTO”) in Seattle, loud and sometimes violent protestors told
trade lawyers and development economists to re-think their comfortable intellectual
boxes. To the critics, rigid categories — “law,” “development economics,” and (for that
matter) “theology”— were components in an intellectual infrastructure for a trading
system that is exploitative. Thus, the anti-globalization protestors challenged the WTO
and its avatars to think laterally, so that they might better appreciate the problems with
trade rules. They still do. They demand to know whether trade law is doing all it can to
reduce the gap between the First and Third World, and what justifications exist for in-
action on legal reform.

This challenge to think laterally about trade and development has not gone away. In-
deed, the challenge has become more pressing, simply because more and more law stu-
dents, professors, lawyers, and policy makers are coming to the view that the single
greatest threat to the world trading system and multilateral trade law is the giant and
ever-growing gap between rich and poor countries. Traditionally, perception of that
threat was more widespread overseas, especially in impoverished nations, than in the
United States. However, particularly after the 11th of September, the threat seems to be
appreciated more widely in the United States than before.

To what singl e - vo lume source can a law stu dent or te ach er go to learn abo ut not
just intern a ti onal trade law, or abo ut not just devel opm ent econ om i c s , but both as
t h ey rel a te to each other, p lus gain an understanding of the claim of the anti - gl ob a l-
i z a ti on movem ent that the law impedes devel opm ent? Not en o u gh , i n deed , a n d
m aybe non e . I have wri t ten Tra d e , Devel opm en t , and Social Ju s ti ce with this qu e s ti on
in mind.

On Multi-disciplinary Work

Is it at all plausible for any student, teacher, or practitioner to maintain that interna-
tional trade law is just about trade? Consider these facts:2

• Ba n gl adesh ex ports abo ut $2 bi ll i on worth of goods to the Un i ted States a ye a r.
Fra n ce ex ports abo ut $30 bi ll i on worth of goods to the Un i ted States a ye a r.
But , the Un i ted States co ll ects more tari f f revenue from Ba n gl adeshi import s
($331 mill i on in tari f fs paid) than from Fren ch imports ($330 mill i on ) . Why ?



PREFACE xix

Ba n gl adeshi goods are stu ck with an avera ge tari f f ra te of 14.1 percen t , wh i l e
Fren ch goods are greeted with a 1.1 percent avera ge ra te .

• Cambodia’s annual exports to the United States total nearly $1 billion. Singapore
exports upwards of $15 billion to the United States a year. But, the United States
collects almost twice as much tariff revenue from Cambodia ($152 million) as
from Singapore (96 million). Why? The average American tariff rate on Cambo-
dian goods is 15.8 percent, while on Singaporean goods it is 0.6 percent.

• Bangladesh and Cambodia are among the world’s poorest countries. Their per
capita gross domestic products are $370 and $260, respectively. France and Sin-
gapore are among the world’s most developed countries. Their respective per
capita gross domestic products are $24,170 and $30,170.

Given these facts — and many others I have not cited — the proposition is not plausible.

Simply put, international trade law is not just about trade anymore — if it ever was.
My experiences in Bangladesh, Cambodia, Singapore, and France have reinforced my
appreciation for the multi-disciplinary challenges facing students, teachers, and practi-
tioners of this law. Those experiences have not made me equal to the task of meeting all
these challenges, but they have motivated me to try — hence this book.

International trade law is about economics, including the development of impover-
ished economies in which billions of people eke by in hideously difficult circumstances.
It is about justice, including claims in the anti-globalization movement that the trading
system, specifically trade rules governing importation and exportation, are monstrous
insofar as they perpetuate or exacerbate poverty in the Third World.

International trade also is about national security. A world in which so many coun-
tries have yet to develop advanced economies, and a world in which the fever against
the “system” and its laws is so high, is not a safe world. The “have” countries trade
goods and services largely among themselves, and peer rather uneasily at the “have not”
countries, worrying about the mischief that might be fomenting in those countries.
Think about how many senior American officials view Afghanistan, Iraq, Libya, North
Korea, and Palestine, and the point is obvious: trade, through its relationship to
poverty and justice, is about more than the prosperity we pass onto our children. It is
about their safety too.

Not surprisingly, international trade is not a “dry” subject anymore — again, if it
ever was. To be sure, every trade law (whether enacted or proposed) contains one or
more “black-letter” rules. But, there is more to comprehend than just the rule, the
strategy behind the rule, and the tactics involved in following the rule. Resonating in
virtually every trade law are aspirations and fears of importers and exporters, of domes-
tic industries and farmers, of regulators and consumers. Equally significantly, animat-
ing in almost every trade law is a theory and a practice.

Put simply, international trade is a multi-disciplinary subject. That kind of subject
calls for an appropriate response, i.e., one that is not narrow, but at the same time not
so broad as to be unfocused, and one that is not dry, but at the same time not so force-
ful as to be polemical. This work is my effort at a response.

Notwithstanding what I have just said, I am rather suspicious of interdisciplinary
work in international trade law. I worry it is an escape from the hard-to-master techni-
calities of the law — the very technicalities that make us international trade lawyers, as
opposed to economists, philosophers, or international relations theorists. Eager to
avoid confronting a convoluted statutory provision on dumping margin calculations, or
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to gloss over a poorly drafted opinion of a WTO panel, it is tempting to seek refuge in
someone else’s house. The temptation is all the greater if the conversation going on in
that house is rather subjective, impressionistic, and ultimately rather gaseous.

Thus, I have endeavored to include plenty of “black letter” law material on multilat-
eral trade rules as they relate to the development of Third World countries. (By “multi-
lateral” rules, I mean rules of the WTO and the General Agreement on Tariffs and
Trade, or “GATT.”) Yet, as I intimated above, this book is more than an amalgamation
of expositions about details. This book is an interdisciplinary one. It represents a syn-
thesis of three disciplines: international trade law, development economics, and theol-
ogy. It uses relevant tools from great concepts in development economics, and theology
to offer perspectives on a problem highlighted by the anti-globalization movement. It is
a problem concerning the generosity (or lack thereof) of the trade laws that are sup-
posed to help Third World countries.

O n ly in the discipline of i n tern a ti onal trade law could I po s s i bly claim the status of
“profe s s i on a l .” As I tell my cl a s s e s , I think the title of “s tu den t” is far more appropri a te ,
because I alw ays hope to learn and grow in the fiel d . Be that as it may, it calls for a
clear con fe s s i on : I have formal ac ademic training in devel opm ent econ om i c s , and I am
a largely sel f - t a u ght theo l ogi a n . That is, I am nei t h er a profe s s i onal devel opm ent econ-
omist nor a profe s s i onal theo l ogi a n . I love these fiel d s . I think them high ly rel evant to
i n tern a ti onal trade law. But , in them roam many learn ed people far more qu a l i fied
than me.

Thus, I familiarize myself sufficiently with the tools of these disciplines so I can use
them with some positive contribution to analyzing the problem. I cannot gainsay the
possibility that at times I misuse a tool, despite my best efforts. This risk is ever-present
in interdisciplinary work. Purist professionals always will be able to say “no, you have
not gotten this quite right.”

I could reply that the professionals are no longer the keepers of their own concepts.
Some development economists have marginalized themselves by endless econometrics.
They have forgotten the great economists— from Marx to Keynes— were great ob-
servers of the real world. They are so mesmerized by regression analysis, game theory,
and computer modeling they have forgotten just how much is learned from hanging out
in a Third World marketplace and chatting with the locals. Some theologians have mar-
ginalized themselves with analytical and critical analysis remote from every-day prob-
lems of the church and the mosque. They write for, and speak with, just a handful of
colleagues, and sometimes in a way that seems to do as much to undermine as to
strengthen faith. Ironically, in the legal academy, great ideas from development eco-
nomics and theology might stand a chance of regaining the vibrancy they once had in
their home disciplines.

However, let me leave a protracted response to another forum. For now, it is quite
sufficient to say no great intellectual advance is possible without taking risks. In bor-
rowing from development economics and theology, I risk dropping a tool on my foot.
But, in not searching through these tool kits for some useful assistance, I run a greater
risk. It is the risk of forgetting what I have learned from my travels in nearly 40 coun-
tries: international trade law really is about much more than just law.

Supposedly, portions of that law are enacted to facilitate economic growth in the
Third World. Supposedly, portions of that law are grounded on well-thought out philo-
sophical, religious, or political premises. The great Third World-First World debate in
international trade law demands a thorough understanding of the law of special and
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3. Rodger Charles,S.J.,An Introduction to Catholic Social Teaching 20 (1999).

differential treatment. But, that understanding leads naturally to the questions of how
special and differential treatment relates to the theory of economic growth, and
whether that treatment is just.

Put differen t ly, the law stu dent or profe s s or would be ra t h er poorly served if I merely
reg u r gi t a ted the basics of i n tern a ti onal trade law as it rel a tes to the Th i rd Worl d . Wi t h o ut
pre s en ting a fra m ework for analyzing this body of l aw, what va lue ad ded would I of fer ?
The re ader might just as well go to the pri m a ry source materials and make an out l i n e .

There is another point, which concerns fun. Development economics and theology
are not just necessary tools for analyzing international trade law. They are fun tools
with which to work. Far too little time in law schools is spent thinking about intellectual
pleasure (aside from chatting in the halls about the pedagogical fancies of a professor, of
course with a view to an examination). Many of our law students are teleological, not
necessarily through their own fault. Reinforced or uncorrected by professors immersed
in their own research, they take practical, bar exam-oriented courses, focus on high
grades, joining a prestigious law firm, and start the great game of building small em-
pires through billing plenty of hours. What is lost in all this is the enjoyment of learning
new ways of appreciating and analyzing the international legal world — for instance, by
using tools from development economics or theology. Ironically, what is forgotten is
that understanding these paradigms actually does serve a teleological purpose — but a
longer term, deeper one: wisdom.

On The Abolition of Man

A favorite author of mine is C.S. Lewis, and his classic philosophical work is The
Abolition of Man (1943). Of the two disciplines from which I have borrowed, I suspect
the greatest controversy in the minds of law students, professors, and practitioners is
provoked by theology. Familiar with the application of economics to law (though not
necessarily development economics), the question will be: “Why bring religion into it?”
I shall speak to this question again in the Summary. For now, a few observations in re-
sponse are worth highlighting, which have to do with The Abolition of Man.

The qu e s ti on is con s i s tent with one fe a tu re of con tem pora ry ac ademic cultu re ,
n a m ely, to laud the mainstre a m . However, as one Je suit theo l ogian ob s erves in discussing
m a rri a ge and the family, “it has never been the Ch ri s tian way to look first to what the
world says .”3 My re s ponse to the qu e s ti on is the false premise on wh i ch the qu e s ti on re s t s ,
p lus my determ i n a ti on to avoid sel f - cen s orship out of fear of po l i tical incorrectn e s s .

In The Abolition of Man, C.S. Lewis exposed the false god of value-free analysis. No
analysis is devoid of a normative premise. The very effort to drain out all subjectivity it-
self reflects a subjective belief that normative statements “ought” to be exposed and ex-
punged. That effort, Lewis continued, has the nasty repercussion of hiding biases that
motivate so-called “objective” research. My sense is that some quarters of the legal acad-
emy have forgotten about what Lewis teaches us in The Abolition of Man.

Yet, strangely, certain kinds of very obviously value-laden analytical frameworks re-
main acceptable in the legal academy: law and economics, critical legal studies, critical
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race theory, radical feminism, and post-modern de-constructionism leap to mind.
Consider a brief passage from a renowned international trade economist, Professor
Jagdish Bhagwati of Columbia, whose writings are widely quoted and discussed among
international trade lawyers:

. . . [A]n effective tariff-reduction strategy requires that we handle labour-in-
tensive goods such as textiles separately from agriculture. . . .Labour-intensive
manufactures in the rich countries typically employ their own poor, the un-
skilled. To argue that we should eliminate protection, harming them simply
because it helps yet poorer folk abroad, runs into evident ethical (and hence
political) difficulties. The answer must be a gradual, but certain, phase-out of
protection coupled with a simultaneous and substantial adjustment and re-
training programme. That way, we address the problems of the poor both at
home and abroad.

Once this is done, church groups and charities can be asked to endorse a pro-
gramme that is balanced and just. Such a strategy is morally more compelling
than either marching against free trade to protect workers in the labour-inten-
sive industries of the rich nations —while forgetting the needs of poor workers
in poor countries— or asking for trade restrictions to be abolished without
providing for workers in such industries in the rich countries.

The removal of agricultural protection does not raise the same ethical prob-
lems; production and export subsidies in the United States and the European
Union go mainly to large farmers. That should make it easier to dismantle
farm protection on the grounds of helping the poor.4

This passage is refreshing in its overt normative language, as highlighted. (The article
also offers several compelling substantive insights.) It is heartening in its spirit, namely,
to help the poor. But, the passage is disappointing in its lack of normative depth, which
compromises the force of its advocacy for the poor.

What are the “evident ethical” difficulties? Why ought “church groups” to endorse a
particular trade policy, and what is “just” about that policy? On what basis is one strat-
egy “morally more compelling” than other strategies? Why is removal of agricultural
protection free from “ethical problems”? Indeed, the last unanswered question suggests
what may be an inherent contradiction between unrevealed normative principles.

On the one hand, eliminating trade barriers on labour-intensive goods is said to be
morally unacceptable. Why? Because poor workers in rich countries would be harmed,
even though these workers are richer then poor workers in poor countries. The unstated
moral principle seems to be that no poor person, whether in a rich or poor country,
ought to be harmed, but if the interests of one group of poor people have to be given
priority, then it ought to be the interests of poor people in the home country.

On the other hand, eliminating subsidies for agricultural products is said to be
morally acceptable. Why? Because the recipients tend to be large farmers in rich coun-
tries. Presumably, they are richer than farmers in poor countries. Now, the unstated
moral principle seems to be that the interests of home-country farmers can be sacri-
ficed, if they are large enough. Here is the contradiction: Priority is given to the inter-
ests of labour-intensive workers in rich countries, even though these workers are rich
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relative to labour-intensive workers in poor countries. But, priority is not given to the
interests of farmers in rich countries, even though they — too — are rich relative to
farmers in poor countries.

Normative language, such as that highlighted in the above-quoted passage, are “po-
litically correct” in the mainstream of the American legal academy. Thus, some books
written by prominent authors, published by prestigious presses, and endorsed by
renowned individuals contain only a narrow spectrum of normative discourse. Free
Markets and Social Justice (Oxford University Press 1997), by Cass R. Sunstein, the Karl
N. Llewellyn Distinguished Service Professor of Jurisprudence at the University of
Chicago Law School, is one example. Despite its title, nowhere between the two covers
is there a treatment of the great social justice tradition in Christianity. What lies be-
tween those covers are secular discussions of liberty, preferences, and distributions, plus
a concession at the outset (p. 9) that “[w]hether free markets promote social justice is
an impossible question to answer in the abstract.” A reader looking for more than a re-
vision of previously published articles and essays may wind up disappointed.

Why is only a limited type of normative methodologies permissible in the main-
stream, but not concepts from the 2,000 year-old tradition of Christian theology? Why
not, also, consider parallel concepts from the 1,400 year-old tradition of Islamic
thought? These questions are all the more poignant, because many Christian thinkers
and ulama (Islamic religious scholars) would not concede so easily that the question
Professor Sunstein posed is “impossible.” To the contrary, they would ask why only a
certain degree and style of normative discussion is tolerated, even venerated, but teach-
ings from the world’s religious t raditions are kept out of mainstream discourse? I sus-
pect they would add that selective toleration in academic inquiry reinforces ignorance
(if not prejudice) about religious faith,5 and alienates intellectuals yearning to explore
their academic specialty enlightened by faith.

The “bottom line” question is this: why eschew, even denigrate, theological concepts,
when many research topics in the legal academy are precisely, or nearly so, the issues
addressed by clergy of all faiths, everyday around the world? In posing the question this
way, I am reminded of Abba Eban’s experience at age 34 when, in September 1950, he
presented his formal credentials as Ambassador of Israel to the United States to Presi-
dent Truman. The credentials Ambassador Eban carried with him were bulky docu-
ments, which were neither innovative nor gracefully written, and which were bound
with pomp in leather. President Truman took them and said: “Let’s cut out the crap and
have a real talk.”6

Su rely, su b s t a n tive argumen t a ti on in my fiel d , i n tern a ti onal trade law, could be en-
h a n ced in areas like the qu e s ti on of “ ju s t” tre a tm ent of poor co u n tries by referring to re-
l i gious precept s . I am not co u n s eling stri ct app l i c a ti on of every su ch precept to intern a-
ti onal trade probl em s . I am saying on ly that many su ch precepts ought to be bro u gh t



xxiv PREFACE

7. Matthew 7:12, in The New American Bible 21 (Saint Joseph ed. 1991).
8. See www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm.
9. See George Weigel, Witness to Hope 168 (1999).
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acronym often is ignored by western writers. Having stated it initially, for reasons of economy, here-
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i n to the open , and that we ought to be open to the po s s i bi l i ty of en l i gh ten m ent from
t h em . For ex a m p l e , con s i der the policy pre s c ri pti on in the passage qu o ted earl i er from
Profe s s or Bh a g w a ti that tari f f redu cti ons ought to be immed i a te on agri c u l tu ral prod-
u cts and gradual in labo u r- i n ten s ive good s . A con s i s tent and well - gro u n ded moral pri n-
ciple might be the fo ll owi n g : we are to be ch a ri t a ble tow a rd our nei gh bors (within or
ac ross our borders ) , just as we are ch a ri t a ble to ours elve s . That would em body the
G o l den Rule arti c u l a ted by Je su s : “ Do to others wh a tever you would have them do to
yo u .”7

In turn, the latch closing off an entire theology from international trade law would
be flipped open. What lies inside the theology to inform trade lawyers about how best to
help poor people would be available. Might the Golden Rule approach suggest an un-
conditional preference for the poor? I shall take up this suggestion later on. For now,
lest there be any doubt about the profound interest of theology in the “just-ness” of in-
ternational trade rules, allow me to point out simply that the Holy See has official ob-
server status at the WTO.8

Disclaimer #1: Concerning Theology

Let me be clear about what I am not suggesting anywhere in the book. I do not mean
to say there is such a thing as “Catholic international trade law,” any more than there is
“Catholic chemistry.” Neither exists. As George Weigel points out in his masterful biog-
raphy of Pope John Paul II, Witness to Hope, chemistry has its own truths, and there is a
truth — the truth — known to the Church. At the Second Vatican Council, during the
debate on Gaudium et Spes (“Joy and Hope,” a key Vatican II document on which I
draw), Karol Wojtyla, then Archbishop of Krakow, explained the effort to be made: to
relate the truths of the hard sciences to religious truth.9 That is the effort, with respect
to international trade law, I would like to make here.

Let me also be open about another point. I am a practicing Roman Catholic. And, I
am a great admirer of Islamic tradition. These influences are most evident in Parts
Three, Eight, and Nine. To be sure, neither of these faiths was my heritage. Rather, the
household in which I was brought up was heavily influenced by the Hindu and Sikh
faiths. In retrospect, ignorance of Christianity, and prejudice against Islam, while not
ubiquitous, occasionally were part of my childhood environment. These vices are not at
all part of the proper interpretation or practice of either Hinduism or Sikhism. Over-
coming them (or trying to) in my background is a long journey through the heart I
have undertaken. This book is the major intellectual product of that journey.

However, this book is most definitely not about personal religious conversion—
mine, or that of anyone else. As the Prophet Muhammad (PBUH10) said, “Will you then
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force men to believe when belief can come only from God?”11 Nor is this book in any-
way about self-appointment as role model. By no means am I a perfect practitioner of
the Catholic faith. Nor am I an accomplished Islamic legal scholar, even though I teach
the Shari’a as a major part of my course in Comparative Law. Like most on a similar
spiritual journey, I struggle. I try to do so with cheer and gratitude, and mindful of
Winston Churchill’s definition of a “fanatic” as “one who can’t change his mind and
can’t change the subject.”12

My point is this book is about professional intellectual conversion. It is about trying
out new thinking on a problem that has gripped me ever since my first visit to the In-
dian Subcontinent in the summer of 1974 at age 10: the scourge of poverty in the Third
World. I regard it as an obligation, as well as a passion, to be informed and to inform
others about the problem and possible solutions — especially given my present capacity
as a teacher and writer.

An aspect of that new thinking is to acknowledge the multiple dimensions of a prob-
lem like Third World poverty. It is not merely an intellectual curiosity to be considered
antiseptically and quantitatively. It is a matter of the heart. Here I speak of a different
kind of matter of the heart than what I mentioned earlier. I refer now not to a journey
through the heart to overcome childhood experiences, but to recognizing that religion,
like economics, has a role to play in the design and implementation of international
trade law.

My experience in the legal academy has been deeply satisfying in virtually every re-
spect, save one: the reluctance of many of us in the academy, myself included, to diag-
nose and treat matters of the heart as such. This reluctance becomes all the more incon-
gruous when our political leaders and even (a few) corporate chieftains talk openly
about the application of religious concepts to policy and business problems, and about
the effect of their faith on their approach to these problems. Religion is part of our pub-
lic discourse, and a conscious factor in the way our best and brightest leaders position
themselves on issues. Yet, we in the legal academy — unless we are teaching or writing in
an area like the Free Exercise Clause — tend to leave it out.

To express this disappointment in slightly different terms, it seems that all too often
matters of deep substance are transformed into supposedly neutral questions of proce-
dure. That transformation occurs in the name of “democracy.” Yet, the champions of
this kind of “democratic process” forget not only what C.S. Lewis teaches in The Aboli -
tion of Man, but also what Pope John Paul II teaches in Evangelium Vitae:

Democracy cannot be idolised to the point of making it a substitute for morality or
a panacea for immorality. Its moral value is not automatic but depends on its
conformity to the moral law to which it, like every other form of human behav-
iour, must be subject. The value of democracy stands or falls by the standards
which it embodies or promotes.13

What seems to me to be lost in the exaltation of “democratic” procedure is a discus-
sion of values informed — as it must be, directly or indirectly — by religion. Do we re-
ally mean to teach generations of law students not to examine their conscience on the
professional dilemmas they will face in their career? In the context of my topic here, do
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we really believe the struggle against global poverty is not, in any sense, linked to larger
conflicts within ourselves between self-giving and selfishness, humility and arrogance,
energy and sloth, indeed, between good and evil?

Quite obviously, difficulties faced by less developed countries14 in the global trading
system are legal and economic in nature. But, the problems transcend what lawyers and
economists can do resorting only to their own disciplines. The difficulties are problems
of self-interest, even selfishness, or conversely, of charity. This observation is one that I
have come to more through experience in working and traveling in nearly 40 countries
over the past 15 years than from reading books. Thus, at bottom there are only two ar-
guments for a more generous system of trade preferences for less developed countries —
self-interest or charity.

Against all this stands a professional intellectual culture that tends to eschew norma-
tive analyses drawing overtly on religious tradition. Consider an observation from a
Professor of English about research on Shakespeare:

Recently, a number of scholars have revisited the question of Shakespeare’s
religious impulses. Scholars long ago accepted, perhaps begrudgingly, that reli-
gious belief can serve as a powerful stimulant for the creative process. Religious
devotion contributes to art, music, and literature in manifold ways. Yet the re-
cent attention given to Shakespeare’s possible Catholicism is not a welcome de-
velopment for many in the academic community. The dominant voices in that
community, the avatars of postmodernism, generally igno re the religious di-
mension of art while concentrating instead on the holy trinity of race, class,
and gender.15

As apparently is true in other parts of academia, in some law schools it is the heyday of
separation of church and scholarship, as it were. However, the above-quoted English
Professor suggests an important point. To divorce a writer from his religious attitudes
or ambiance, even one as “universal” as Shakespeare, may be to read his works through
a distorted lenses.

Likewise, I think that separation exalts the law to an undeservedly high position, and
ignores the rich religious dimension that is in the base of nearly every legal culture. It
puts pressing multi-disciplinary problems in a legal box and suggests lawyers can solve
them using legal tools. I do not believe the gap between the First World-Third World in
the GATT-WTO trading system can be filled simply with more laws and more lawyers. I
think the legal tools have to be used in a way that is inspired enough to see that at stake
is something greater than writing and implementing trade rules. For me, the Roman
Catholic tradition offers that inspiration, though I readily appreciate that for others,
different traditions provide the inspiration. The key point, for all of us, is not to deny or
bury that source of inspiration, and consequently not to keep theological concepts out
of our analytical tool kits. That inspiration is what leads us to open the kits and use the
tools to build the good and knock down evil.
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Of course, being open about this source of inspiration and the tools it yields does
not mean I am trying to “do” theology. I am not. By no means do I presume, in my use
of Catholic concepts —or for that matter, in my drawing of analogies to Islamic con-
cepts— to offer any theological or doctrinal points about these concepts as such, or
about Scripture, Sacred Tradition, or the Magisterium of the Church. That is a task for
a professional theologian, which I am not. I seek only to show how powerful, versatile,
and insightful these concepts are — and, indeed, how natural it can be to make use of
them — by illustrating their extension to the context of global trade and Third World
poverty.

Law professors are people too. I no longer think my role as an “objective” scholar or
teacher obligates me to ignore this path— theology — for dealing with less developed
countries in the global trading system. “Objectivity” never prevented me from using
economic tools at any point in my career, and certainly it has not done so now. Parts
One and Two make extensive use of them. Quite the contrary, I think the whole idea of
“objectivity” is over-rated and riddled with hypocrisy and denial. Moreover, I think my
role as a scholar and teacher obligates me to reveal possible applications of accepted
theological concepts.

Why? Here, too, C.S. Lewis (an Anglican) gave the answer in The Abolition of Man:

For every one pupil who needs to be guarded from a weak excess of s en s i bi l i ty
t h ere are three who need to be aw a ken ed from the slu m ber of cold vu l ga ri ty.
The task of the mod ern edu c a tor is not to cut down jungles but to irri ga te desert s.
The ri ght defen ce against false sen ti m ents is to inculcate just sen ti m en t s . By
s t a rving the sen s i bi l i ty of our pupils we on ly make them easier prey to the pro-
p a gandist wh en he com e s . For famished natu re wi ll be aven ged and a hard heart
is no infall i ble pro tecti on against a soft head . ( p. 4 3 3 , em phasis su pp l i ed . )

In preparing this book, I have endeavored to take C.S. Lewis’ advice about irrigation se-
riously. But, for the reader who still frowns or sighs at The Abolition of Man, take heart.
Much of the book is about international trade law and development economics. You
have free will to put the theology to one side, and to prefer other interdisciplinary ap-
proaches, or simply to focus on the “nuts and bolts” of the law.

Disclaimer #2: Focusing on Preferences

This book is not a defense of all of international trade law against the criticism that
GATT-WTO rules are “unjust” in their treatment of the Third World countries. Rather,
it is an examination of one significant type of trade rules, and a consideration of
whether those particular rules really are as “unjust” as many critics of the GATT-WTO
system contend. To be more precise, there are a number of rules, contained in the 1947
GATT, and scattered about in various WTO agreements reached during the 1986–93
Uruguay Round, that provide one sort of preference or another to Third World coun-
tries. Collectively, these rules are called “special and differential” t reatment (occasion-
ally abbreviated “S & D” treatment). The focus of the book is on them.

To supporters of the global trading system, and of international trade law in particu-
lar, special and differential treatment expresses a kindler, gentler impulse to help Third
World countries develop into robust trading nations. It does so, supporters argue, prin-
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cipally by granting preferences, e.g., duty-free treatment as opposed to most-favored na-
tion (“MFN”) treatment, and offering lengthy periods for phasing in obligations or
phasing out trade barriers. Yet, to many critics of the global trading system, and of in-
ternational trade law in particular, the special and differential treatment rules are
crumbs that fall from the table at which major trading powers feast. To these critics, the
crumbs are getting ever smaller, in that their value is eroding as the difference between
the preferential duty rates they confer, on the one hand, and the MFN rates, on the
other hand, narrow with successive rounds of trade negotiations.

To put use a canned phrase, I view special and differential t reatment as “where the
rubber meets the road.” There is no better part of international trade law to see the
commitment, or lack thereof, of the First World to helping the Third World in trade
matters than in the negotiation, drafting, and implementation of these rules, and in
their very nature. If the First World cares, then that care ought to be manifest through
generous special and differential treatment rules. What is heard in many Third World
countries as “preaching” about market liberalization by the First World ought to be ac-
companied by non-reciprocal commitments by the First World to eliminate, for ex-
ample, tariff peaks on industrial products, and subsidies on agricultural commodities.
In contrast, if a careful analysis of the rules reveals little unconditional generosity res-
onating in them, then perhaps views such as that expressed by (for instance) the Euro-
pean Union’s (“EU”) trade commissioner, Pascal Lamy, are more widespread than typi-
cally acknowledged. In December 2002, he dismissed resentment in southern Africa
toward EU trade policy, saying it was a “psychological thing” to be blamed on the in-
ability of Africans to overcome their colonial hang-ups.16

If there is something sadly realistic to the metaphor that special and differential
treatment amounts to crumbs falling off a table, then one response might be to over
turn the table, and get a new one. I am not ready to do that. It may be necessary, I con-
cede, to look at the core rules of the GATT-WTO system that apply equally to all WTO
Members, and to re-think their substantive content and actual operation. But, that is
not my project now. Perhaps naively, I think it may be possible to see what can be done
about sharing more of the food on the existing table with a larger number of Members.
That is, I think there still is something to be gained by operating within the existing
GATT-WTO paradigm, and taking a hard look at the rules that exist to help Third
World Members.

I suspect I am not alone in taking this less-than-revolutionary attitude toward inter-
national trade law. Lest there be a doubt about the importance of special and differen-
tial treatment, or about why I focus on it, consider Oxfam’s statement about the pivotal
role it plays— or is supposed to play — in cross-border trade:

The co n cept of s pe cial and differen tial tre a tm ent is a fundamental el em ent of t h e
mu l ti l a teral trading sys tem . It arose from a recogn i ti on that co u n tries at differ-
ing stages of econ om i c , fin a n c i a l , and tech n o l ogical devel opm ent have differ-
ing capac i ties and need s . Si n ce the end of the Uru g u ay Ro u n d , t h ere has been
a dra m a tic ero s i on of the principles underpinning special and differen ti a l
tre a tm en t . Devel oping co u n tries are now assuming obl i ga ti ons that are incon-
s i s tent with policies for poverty redu cti on . T h ere is an urgent need to retu rn to
some first pri n ci ples on spe cial and differen tial tre a tm en t, in particular to en-
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su re that there is no WTO pro h i bi ti on on policies that prom o te growth and
poverty redu cti on .1 7

Those “first principles” are found largely in the GATT itself. Later on, I identify pre-
cisely which rules constitute special and differential treatment. For now, let me point
out that —contrary to what is sometimes thought or assumed by critics of international
trade law — the universe of special and differential treatment is not confined to the
Tokyo Round Enabling Clause and Part IV of GATT (Articles XXXVI, XXXVII, and
XXXVIII), plus a few extended phase-in or phase-out periods in the Uruguay Round
bargains. That universe is far larger than just these sources. Indeed, it is an expanding
universe, with momentum from the Doha Ministerial Conference of 9–13 November
2001 and consequent Doha Development Agenda (“DDA”).

Disclaimer #3: Using the 
Term “Third World”

I use the term “Third World” not in any pejorative sense, but rather in an inclusive
manner. As synonyms, I also use the terms “less developed country,” “impoverished
country,” and “poor country.” Again, I do not intend these synonyms to be pejorative.
When appropriate as dictated by GATT-WTO law, I distinguish between “developing”
and “least developed” countries. Again, I intend nothing pejorative by these terms. I es-
chew the short hand expression “LDC,” because it can stand for “less developed coun-
try,” or for “least developed country.”

Notwithstanding the occasional legal GATT-WTO distinction between “developing”
and “least developed” countries, the World Bank has a three-part classification scheme
for all Third World countries: low-income countries; middle-income countries; and
high-income countries. The World Bank draws lines to divide these classes with the
marker of annual per capita gross national product (“GNP”).18 From time to time, the
World Bank, other development agencies, or development economists adjust the lines.
For present purposes, the exact values do not matter.19 By “Third World,” and its syn-
onyms, I mean to capture all three categories in the World Bank’s scheme.

Low-income countries are the so-called “poorest of the poor,” with a per capita GNP
of less than roughly $ 755. Except for the Maldives and Sri Lanka, all of South Asia —
Afghanistan, Bangladesh, Bhutan, India, Nepal, and Pakistan — would be included.
Many East Asian countries are included, such as Burma, Cambodia, Indonesia, Laos,
and Vietnam. Virtually all of sub-Saharan Africa, with the most notable exception being
South Africa, is considered “low income.”

High-income countries are the best off, in terms of per capita GNP. The line to be in
this happy category is $ 9,266. Most of the members of the Organization for Economic
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Cooperation and Development (“OECD”), such as Australia, Canada, Japan, New
Zealand, the United States, and Western Europe, are above the line. A number of non-
OECD countries, including Israel, Singapore, and Taiwan, also are above the line. Arab
oil-exporting countries such as Kuwait, Qatar, and the United Arab Emirates (“UAE”)
are considered high-income, but this fact suggests an important limitation on the cate-
gory. Presence in the category does not necessarily mean possession of an industrialized
economy. The Arab oil-exporters are very nearly one-commodity countries.

Clearly, the broadest band is the middle one— between $ 756 and $ 9,265 per capita
GNP. It captures countries as diverse as China, at the lower end, and Chile, at the
higher end. Thus, the World Bank divides “middle-income countries” into “lower mid-
dle-income” (e.g., Bolivia, China, Egypt, Iran, Jordan, Kazakhstan, Russia, Syria, Peru,
Indonesia) and “upper-middle income” (e.g., Brazil, Chile, Hungary, Korea, Lebanon,
Libya, Malaysia, Mexico, Poland, Saudi Arabia, and South Africa). Some upper middle-
income countries are well along the path of industrialization, and thus are called newly
industrialized countries (“NICs”). Brazil is a quintessential NIC.
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