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FOREWORD
Arthur T. von Mehren

As our world becomes increasingly complex and interconnected, compar-
ative study of law and legal systems is rendered ever more difficult. When I
began to study law comparatively more than half a century ago, most legal or-
ders could be seen as shaped by two major legal cultures, the common-law
and the civil-law systems, respectively. By now, as the third millennium be-
gins, the tasks faced by comparative study of law have greatly increased in
number and complexity. Since “each system functions as a whole[, i]ts gen-
eral tendencies depend on the interaction in concrete situations...”, accord-
ingly “all... [relevant] historical, institutional and social”circumstances must
be considered before “comparative generalizations [can safely] be offered”!

In the 1950s Benjamin Kaplan, Rudolf Schaefer and I undertook to con-
sider the elements of civil procedure in the Federal Republic of Germany in a
study which was ultimately published as “Phases of German Civil Procedure”,
71 Harv. L. Rev. 1193 and 1443 (1957, 1958). We described the system of Ger-
man civil procedure in its own setting but did “not undertake extended com-
parison with the markedly different American practice...”. Nor did we “inquire
how far German procedure may be regarded as typical of modern procedural
methods in other countries on the continent of Europe”?2 In effect, our effort
was to trace the course of procedure in civil cases passing through the regular
German courts of first and later instance.

“[Cloncerned with sketching the structure of modern German civil
process, ... [we] paid scant attention to the historical evolution of procedural
norms and practices” Nor did we make broad assessments of “German suc-
cess or failure in achieving ultimate aims professed by all modern systems:

1. Von Mehren, “The Judicial Process: A Comparative Analysis”, 5 Am. J. Comp. L.
197, at 198 (1956).
2. 71 Harv. L. Rev. at 1193

XV

P
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thoroughness of consideration of the facts and the law, resoluteness, speed,
economy and impartiality in the handling of cases”. 3

We sought answers to some of the “classical antinomical questions” raised
by German scholarship: e.g., to what extent are case materials to be presented
by the parties, to what extent must or may they be searched out by judicial
initiative? To what degree do the parties determine the pace of their lawsuit,
to what degree does the court control it?

The comparative study of law can be undertaken with various objectives in
mind. Students may, for example, seek detailed information on certain areas
of foreign substantive and procedural law. Again, their interests can be prima-
rily jurisprudential or historical. Or they may be seeking a better understand-
ing of the institutions and processes of growth of their own legal system. These
objectives do not exclude each other — though, of course, differences in em-
phasis will flow from the student’s primary concern. A mastery in fair detail of
some part of the law of the legal system under investigation is, in all events, es-
sential before more jurisprudential or historical work can be fruitful. Con-
versely, a knowledge of the detailed rules of a particular area of substantive or
procedural law is of little practical value unless informed by insight into the
processes of growth and development of the system under consideration and
by an understanding of the habits of thought current in that system.

German Civil Justice presents a synthesis and evaluation of the entire Ger-
man system that we did not undertake in “Phases of German Civil Procedure”.
Professors Murray and Stiirner study the German system as a whole and at
many levels. The work includes an explanation of German civil procedure law
ranging from a discussion of the oft-cited principles underlying the doctrine
to a detailed description of the processing of law suits in their various instances
from the initiation of suit through revision appeal. The authors analyze in
some detail those structural elements and role divisions in the processing of
German civil litigation, which our earlier study recognized but did not grap-
ple with. The work addresses other features of German civil justice not seri-
ously touched on in “Phases of German Civil Procedure” such as the educa-
tion and training of German judges and the structure and regulation of the
German bar. This work should provide students and practitioners with a com-
prehensive understanding of the German of civil justice system. It also give
comparative law scholars entree to the necessary material to support and en-
able meaningful comparative work involving German civil procedure law and
institutions of civil justice.

3. 71 Harv. L. Rev. at 1470.
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Professors Murray and Stiirner bring to this formidable task both the
scholar’s and the practitioner’s perspective and experience. German Civil Jus -
tice is a major addition to comparative-law scholarship in Civil Procedure, one
of the most challenging comparative law fields, in which the observer finds it
both more necessary and more difficult to combine an understanding of prac-
tice and theory than is normally the case.

Finally it should be noted that German Civil Justice incorporates descrip-
tion and discussion of the many reforms to the German Civil Procedure Code
and practice that have taken place since our work was published in 1958. Some
of these reforms have directly affected features of German civil justice that we
found worthy of comment. An example is the “Stuttgart” reforms of the late
1970’s, which have tended to concentrate German proceedings for oral argu-
ment and taking of evidence in a single main hearing. These newer develop-
ments, even up to the very recent changes effective January 1, 2002, have all
been included in the Murray-Stiirner text.

German Civil Justice is an outstanding contribution to comparative schol-
arship in an especially difficult field of law.

Arthur T. von Mehren
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PREFACE

1. Why This Book Was Written

This book was written to provide jurists in the English-speaking world with
a comprehensive description and analysis of the German system of civil jus-
tice as seen and interpreted by observers from both German civil law and
American common law backgrounds.

Modern Germany has evolved a highly sophisticated and relatively suc-
cessful system of civil procedure law, constitutional doctrine and institutions
of justice for civil litigants in German courts. It is a good example of an effi-
cient and respected system by which the rule of law can be maintained in the
everyday world of civil litigation.

Moreover, the modern German system (together with its Austrian coun-
terpart) has had greater influence on civil justice systems worldwide than any
other procedural system of the civil law world. In Europe, the civil justice sys-
tems of Switzerland, Greece, Turkey, The Czech Republic, Slovakia, Hungary,
Poland, and Croatia have been strongly influenced by German and Austrian
civil procedural law. In Asia, Japan, South Korea and to a somewhat lesser ex-
tent China derive their civil justice systems more or less directly from the Ger-
man-Austrian model. German procedural law has played significant, although
lesser roles, in the development of civil justice systems in the Skandinavian
and Baltic countries. Any student interested in the development of institutions
of civil justice in general would do well to become familiar with the German
system as a prototype of modern continental-European civil justice on which
many other systems are founded in whole or in part.

The German civil justice system has been documented, described and cri-
tiqued in a voluminous literature of treatises, commentaries, texts and arti-
cles which have appeared over the last century. However almost all of the cur-
rently extant literature is written and published in German, and hence not
accessible to persons not familiar with that language.

xviii

P
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Over the last decades English has become an international language for legal
discourse among legal professionals from cultures in which English is not the
primary national language. By writing this work in English the authors hope
to provide a first-hand description and analysis of German civil justice to ju-
rists from common law, civil law and hybrid legal traditions who otherwise
would have limited access to relevant explanatory and analytical literature.

One could ask the question, “Why not merely translate some of the excel-
lent treatises on German civil justice which have been written by German legal
scholars in German?” While such translations are of great value, the work as
translated continues to reflect the cultural and legal perspective of its original
author. By writing this work in English the authors hope to lend a more in-
ternational common-law perspective from which to describe and analyze the
German law and institutions of civil justice in a way that will make them more
understandable to lawyers, judges and law students from other legal traditions.

The primary purpose of this book is to depict and analyze the German civil
justice system, not to compare it in any detail to another specific legal system
or tradition. On the other hand, the authors hope and expect that the mate-
rial in this work will provide bases for readers’ comparative analyses of ele-
ments of German civil justice with functionally corresponding features of
other civil law or common law systems. For these reasons the authors have
generally refrained from conscious comparisons in the body of the text. At the
end of the work the authors venture some of their own comparative observa-
tions on certain salient features of German and Anglo-American civil justice.

As a Member State of the European Union, Germany and its civil justice
system have been significantly impacted by the development of a growing body
of European law. The significant features of this developing law are included
in this description, especially as they relate to international civil procedure.

It is the authors’ hope that this work will help foster the inclusion of Ger-
man legal institutions in the everyday global discussion and comparative
analysis of civil justice and its evolution. In that vein the authors would be
grateful for the reactions and comments of readers and users of this book to
the end that it might achieve greater usefulness over time.

2. Intended Readership

This book is intended to be read by English-speaking judges, lawyers, law
academics and law students from all modern legal cultures who seek a basic
knowledge of the German system of civil justice. The text is accompanied by
sufficient references to source materials to enable interested readers to make

P
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more detailed inquiry into areas of specific interest. It can be read as a de-
scriptive, analytical and comparative account or can be used as an entry-level
basic reference work in the law office or academic library. German lawyers and
law academics may find this text useful in explaining German civil procedure
and civil justice institutions to foreign students, colleagues, and clients.

The first chapter, which provides an introductory overview of the German
civil justice system, is intended to be suitable for use as a comparative per-
spective in law school and university courses on domestic civil procedure. Per-
mission is hereby given for non-commercial reproduction of Chapter 1 for use
in academic programs at the university or law school level, provided that ap-
propriate attribution accompanies such use.

3. Scope and Coverage

German civil justice is a major topic about which many volumes have been
written and about which many more will be written. An explanatory work of
this kind must make compromises in both scope of coverage and detail of
analysis in the interest of compact presentation.

The authors’ aim has been to provide a reasonable description of the key
elements of German civil justice with enough detail so that the reader can gain
an understanding of the degree of legal sophistication and nicety with which
the system operates. The work addresses both the written civil procedure law
and the various institutions such as the bench and bar, which put that law into
practice.

Both of the authors have practice backgrounds in civil justice to comple-
ment their academic perspectives. Visiting Professor Murray actively practiced
as an American civil and criminal litigator for over 25 years before entering
full-time academics. Professor Stiirner served as judge on the German state
courts early in his career and continues to serve as part-time judge of the State
Appeals Court of Karlsruhe. Professor Murray has gained familiarity with the
German civil justice system through academic research, discussions with col-
leagues, judges and practitioners, and actual observation of and participation
in German civil proceedings during visits to Germany over several years for
research and teaching as a Fulbright Visiting Professor at the University of
Freiburg. Professor Stiirner has come to know the Anglo-American systems
of civil justice not only through academic study and dialogue, but also through
observation and discussion with English and American judges and practi-
tioners as well as through his work as UNIDROIT Reporter of the
ALI/UNIDROIT Transnational Principles of Civil Procedure and as Visiting

P
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Professor at Harvard Law School. We are both interested in how things are ac-
tually done as well as how they are supposed to take place as a matter of the-
ory. The work includes occasional mention of practical realities when required
in order to give a fair description of how the system actually works.

From time to time we have attempted to sketch images of how actual legal
proceedings take place. We have included some details of procedure such as
the statutory time periods for various legal acts to provide a sense of the “tex-
ture” of the system. Such details help portray, for example, the extent to which
German civil justice system goes to preserve the right of a fair hearing at all
stages of civil proceedings. The aim is to give the reader a sense of the “feel”
of German civil justice as well as its legal and institutional features.

We have included a few words of history (Chapter 2) to give some idea
of the cultural context from which the modern German civil justice system
has developed. Other key elements of the work include a description of the
structure and features of the German judicial system (Chapter 3), material
on the composition and role of the German bar (Chapter 4), brief analysis
of subject matter jurisdiction and venue of the German courts (Chapter 5),
and a discussion of certain fundamental principles of German civil justice
(Chapter 6). The core of the work is the description and analysis of Ger-
man civil proceedings starting with the preliminary stages of a law suit
(Chapter 7), going on to plenary proceedings and proof (Chapter 8), to
judgments and other case dispositions (Chapter 9) and ultimately to appeals
(Chapter 10). We also cover certain important special procedures (Chapter
11) and address German civil justice in international matters (Chapter 12).
We close the work with a brief evaluation of certain key features of German
civil justice in comparison with the Anglo-American civil justice systems
(Chapter 13).

We have not been able to cover every conceivable feature of German civil
justice in the broad sense. Certain features have been omitted. For instance,
we have not given any coverage to practice and procedure in the specialized
Labor, Administrative, Social Welfare or Tax Courts, even though collectively
these jurisdictions encompass important components of what is considered as
civil justice by Anglo-American lawyers. We have omitted covering these spe-
cialized jurisdictions because we believe that a more detailed depiction of the
operations of the “ordinary courts” will give a better sense of the process of
German civil justice than using the space to give briefer descriptions of the ac-
tivities of the courts of specialized jurisdiction.

Our coverage of other important areas is limited. For instance, this text in-
cludes only brief treatment of execution of judgments and the law of bank-
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ruptcy although both are major areas of civil procedure law in Germany. In
recent years the Federal Constitutional Court has tended to exercise a large in-
fluence on civil justice and procedure in Germany. However space has per-
mitted us only a rather brief description of this activity. The same is true of
the growing role of the European Court of Justice of the European Union and
the European Court of Human Rights, about which there is already some Eng-
lish language literature extant. We are all too conscious of the effects of lim-
ited time and space on the completeness of any description and analysis as
ambitious as that attempted by this work.

4. Terminology

Although this book is intended to be understandable to readers from every
legal culture, it is expected that many of the readers will have some pre-exist-
ing familiarity with the Anglo-American civil justice system. Many of the fea-
tures of the German civil justice system are best understood by Anglo-Amer-
ican lawyers in terms of the legal language and concepts with which they are
already familiar, at least to the extent that such language and concepts can be
fairly used to describe the German system. At the same time we have tried to
avoid arcane language and terms associated only with a particular legal sys-
tem or tradition.

Some German terms or concepts do not easily translate into Anglo-Amer-
ican legal cognates. In such cases the authors have attempted to explain the
German terms and concepts as best we can. Key terms appear parenthetically
in German. We have also included the original German language of material
quoted in translation so that readers with knowledge of German can have the
original terminology available.

The names of the various German courts are translated variously in the
currently available English-language sources. Some authors retain the Ger-
man designations and do not attempt to translate them. We have chosen
“neutral” designations designed to describe the actual legal roles of the re-
spective courts without attempting to match them with corresponding courts
in any particular Anglo-American jurisdiction. Thus we refer to the lowest
level of ordinary court, the German Amtsgericht, as the “local court”. The
German Landgericht appears here as “state district court,” the Oberlandes -
gericht is the “state appeals court,” and the Bundesgerichtshof is the Federal
Supreme Court. Our aim is to stick with English terminology that accurately
describes the functions of the courts referred to, albeit at the expense of ele-
gance of language.
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5. Sources, Citations and Bibliography

English-language reference material on post-World War IT German civil jus-
tice is relatively scanty. The most authoritative systematic analysis that has ap-
peared to date is Kaplan, von Mehren and Schaefer, “Phases of German Civil
Procedure,” 71 Harvard Law Review 1193, 1443 (1958). The insights embod-
ied in this standard work are still of value, although intervening legislative re-
form and developments at the EU level have rendered some of the specifics
out of date.

Professor John Langbein’s “The German Advantage in Civil Procedure,” 52
University of Chicago Law Review 823 (1985) and its progeny of critical and
supporting commentary have played an important role in awakening the in-
terest of the American procedural law community to comparative procedural
law in general and German civil procedure in specific. These publications do
not, however, purport to give comprehensive descriptions or analyses of the
German civil justice system.

There are also a few short descriptions of German civil procedure such as
Koch, Civil Procedure in Germany (Kluwer 1998), as well as a number of Eng-
lish-language articles or chapters in comparative law journals, legal encyclo-
pedias, or books covering German law in general. While these offer interest-
ing glimpses at German civil justice, they do not cover the subject in depth or
detail. Several of these articles and other sources are listed in the Brief Bibli-
ography accompanying this text.

The information set forth in this work is based on the original German-lan-
guage statutory text, commentaries on that text by German legal scholars, and
some of the leading German treatises. Rosenberg, Schwab, Gottwald Zivil -
prozessrecht (15th Ed. 1993) is frequently cited in the edition available at the time
this book was written. It is thus of somewhat limited usefulness because of its
date. Liike, Zivilprozessrecht (7th Ed. 1999) is an easily readable shorter text
which is current except for the most recent 2001 reforms. Jauernig, Zivil -
prozessrecht (27th Ed. 2002) includes coverage of the most recent reforms.
Geimer, Internationales Zivilprozessrecht (4th Ed. 2000) and Schack, Interna -
tionales Verfahrensrecht (3rd Ed. 2002) provide up to date coverage of interna-
tional civil procedure. Thomas, Putzo, Kommentar zur ZPO (2002), Zoeller,
Kommentar zur ZPO (2002), and Musielak, Kommentar zur ZPO (2002) are the
most frequently cited commentaries. The work includes citations to a number
of judicial decisions, articles and other sources, chiefly in the German language.

We have adopted a style of citation based largely on the American model.
Statutes and other sources in the German legal literature have been abbrevi-
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ated in accord with German practice. A few frequently cited texts are also ab-
breviated. However each citation is intended to enable the reader to locate the
material referred to. Appended to the Preface is a Table of Abbreviations to
assist with abbreviations in references to statutes and other similar material.
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