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Foreword

Anyone who studies Federal Courts knows that the Supreme Court has un-
dertaken a massive redistribution of power in the United States over the past
three decades. Under the rubric of “federalism,” the Court has systematically
shiftedpower away from the federal government to the states, doing so largely
(though certainly not entirely) through procedural doctrines. Some constitu-
ti onal text underlies parts of what the Court has done, but mu ch of it finds
no constitutional anchor at all.

This is not a book abo ut wh eth er the new balance bet ween federal and state
power that the Court is striking is good or bad. It may be either. It may even
beboth. That is a discussion for the pundits and the consti tuti onal aut h ors of
the future. This volume does, however, address the dominant theory that the
Supreme Court trumpets as justifying its federalism rulings: s overeign im-
munity. Often, as in the Eleventh Amendment cases, the Court explicitly dis-
cusses soverei gnimmunity Even where it does not, however, the concept lurks
in the background. For example, in recent cases limiting Congress’s power
under the Commerce Clause and the Fourteenth Amendment, the Court has
stressed the states’ independence from federal legislative interference. That is
sovereign immunity by another name, and it is well to remember Shake-
spearés “Whats in a name?” Irrespective of the label, sovereign immunity
smells as . . . well, however it smells, which admittedly depends heavily on
the perspective of the individual.

This book grows out of my inability to accept the idea that within a soci-
ety based on law, not force, any wron gdoer should be exempt from the law.
It is one thing to say that certain laws do not apply in certain situations or to
certain actors ab initio. It is a far different thing to say, as the Supreme Court
repeatedly does, that when there are laws that do apply by their terms—par-
ticularly constituti onal principles that can apply only to govern ment and its
officials—the targets of those laws are not accountable to them, and the vic-
tims of unlawful official behavior have no effective recourse under the law.
The ancient saw u bi jus, ibi remedium promises that wh ere there is a right,
there is a remedy. Anglo-American law has operated under that principle for
centuries. Great Britain still does. In the United States, one must now mod-
ify that statement: u bi jus, ibi remedium regimen exceptum. In that context,
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one must question what it means to say that rights exist or that true limita-
tions on government power vis-a-vis indivi duals exist. In some sense, this
book seeks toexplore wheth er we live under a constituti onoranillusion, and
it flows in part from the current Su preme Court majority’s inability or un-
willingness to appreciate that repetition does not establish validity.
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