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Prologue

James A. Serritella

This book speaks to lawyers and the world of law. It is meant to speak no less to reli-
gious leaders and the world of religion and to anyone who is interested in religion and
how it functions in our society. It also reflects the authors’ desire to plumb a firm and
improved foundation of a new jurisprudence for organized religion.

Religion is now at center stage in the United States and the world. Religious leaders
and religious organizations have become highly visible and potent advocates in the pub-
lic discussion of front-page issues as diverse as abortion, educational choice, termina-
tion of treatment of the gravely ill, assisted suicide, stem cell research, cloning, welfare
reform, health care accessibility and finance, race relations, affirmative action, defense
spending, same sex marriage, and so many others. The administration of President
George W. Bush has helped fuel this discussion by promoting programs such as “faith-
based initiatives” and “charitable choice.” Religious organizations themselves have at-
tracted national interest and attention, and their leaders have become lightning rods for
widespread debate on issues such as sexual misconduct with minors by some clergy. Re-
ligion has also towered on the world scene. It has been a rallying cry for intense conflicts
in the Middle East, Africa, Northern Ireland, and elsewhere. Signally, religion has been
a dominant focus in the events of September 11, 2001, and their aftermath. Even if one
had no interest or inclination at all toward religion, a person living in this country or on
this planet would find it almost impossible to avoid being touched by it in some way.

Religion is also the subject of public policy and the law worldwide. Some believe that
government and religion should be entirely separate from one another, while others are
convinced that there should be an identity between the two. The idea that church and
state should be separate is imbedded in the American culture and is both the touch-
stone and the idiom for any discussion about religion and government in the United
States. This does not mean that everyone’s beliefs about separation are the same, or
even that there is a broad-based understanding of the issues. Almost everyone somehow
incorporates the word “separation” in what they say, but despite its omnipresence in the
discussion, the meaning and consequences of the term remain, at best, unclear.

The law governing religious organizations in this country is also deficient. Much of it
is derived from the law governing commercial organizations, or is imported from the
secular not-for-profit world, and does not address religion or religious organizations on
their own merits. As a result our law, jurisprudence, and public policy relating to reli-
gion misses the mark and is often distorted. Its derivative character is not just a bad
fit —it channels religious activity away from religion and toward the secular, commer-
cial world. This result may be unintended but it is nonetheless real. Because this chan-
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neling toward the secular may be subtle, gradual, masked by goodwill, and obscured by
the meanderings of our culture, its impact often escapes attention and is ignored.

For example, a religious organization may have people who work on its behalf and
are compensated for their services. It would seem obvious that one should seek out the
terminology and laws that relate to employment in the commercial or secular not-for-
profit worlds and apply them to these workers. In some religious traditions the employ-
ment concept aptly describes the relation between the church and someone working on
its behalf, even a member of its clergy. Nonetheless, for other religious traditions to de-
fine or classify a member of the clergy or someone working for the church as an em-
ployee entirely misses the point of the person’s relation to the church. There are many
differences on this issue among religious traditions. In the Roman Catholic world, for
example, the term “employee” has very little relevance to the relation between a priest
and his diocese. In other traditions many, if not all, of those working on behalf of the
church are believed to be ministers or at least to partake of the ministerial status in
some sense of that word. Part of the search for a new jurisprudence for religion neces-
sarily requires a search for new words, a new mode of discourse that has meaning in the
world of religion as well as the world of law. The corollary for this search for a new lan-
guage is a search for new, more relevant legal principles.

Thu s , a more soundly based ju ri s pru den ce would focus on a particular rel i gious or ga-
n i z a ti on’s understanding of those working on its beh a l f and their rel a ti onship to the
chu rch . In s te ad of s i m p ly importing legal terms and principles from the secular worl d , a
bet ter ju ri s pru den ce would try to iden tify a term i n o l ogy and fashion legal principles that
a re faithful to this rel i gious unders t a n d i n g. Thu s , a Roman Catholic priest is ord a i n ed and
i n c a rd i n a ted into a dioce s e , not hired . The term “incard i n a ti on” is very different from the
term “h i red .” It indicates that the priest is made part of the dioce s e , and that the diocese is
obl i ga ted to provi de for his care and wel f a re . Nei t h er the priest nor the diocese can escape
the obl i ga ti ons sign i fied by “incard i n a ti on” very easily. The obl i ga ti ons are roo ted in the
chu rch’s mission and are inten ded to remain in ef fect for the life of the pri e s t .

Civil law treatment of a priest as “hired” rather than “incardinated” would secularize
and distort the relationship and could yield results that reduce both the priest’s and the
diocese’s religious freedom — not because of a faulty interpretation of constitutional
principles, but because of a poor understanding of the relationship at issue. Analogizing
incardination to employment gives about as accurate an understanding of incardination
as analogizing a dog to a table because they both have four legs. For example, applica-
tion of legal principles relating to employment, such as the civil rights laws, to a
church’s selection and “hiring” of clergy would restrict its ability to select clergy strictly
according to religious criteria. Similarly, applying the laws of contract would intrude on
the denomination’s own specifications for the relationship by creating the impression
that bishops and priests were free to reinvent it. Treating the priest as a common law
employee would substitute employment criteria that have evolved in the commercial
world for those more appropriate to a religious relationship. Nonetheless, a review of
the relevant legal databases reveals hardly a mention of the word “incardination.”

Sometimes the law acknowledges the awkward fit of commercial or secular terminol-
ogy and concepts to religious realities. For example, the courts have consistently held
that the civil rights laws do not apply to the selection of clergy, and they frequently
enunciate a constitutional rationale for this position. On the other hand, the law some-
times blunders ahead with ill-fitting terminology and principles. Although a Roman
Catholic priest is neither an independent contractor nor an employee, the Internal Rev-
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enue Service requirement that an independent contractor’s compensation be reported
on Form 1099 and an employee’s compensation be reported on Form W-2 is often en-
forced as if the priest were an employee. This obscures rather than illuminates the rela-
tionship between a priest and his diocese.

In the pages that follow, our authors highlight instances in which legislatures, courts,
lawyers, and religious organizations themselves fail to translate a religious organization’s
self-understanding into legal concepts. No single instance of the law requiring orga-
nized religion to endure ill-fitting terminology is likely to destroy or seriously impair re-
ligious freedom, but the cumulative effect of dozens if not hundreds of such instances
can and does constrict, skew, and otherwise contort a religious organization’s ability to
pursue its goals in accordance with its self-understanding.

The aut h ors of these essays do not advoc a te that rel i gious or ga n i z a ti ons be to t a lly un-
fet tered in living out their sel f - u n ders t a n d i n g. Our coming toget h er as a nati on and good
c i ti zenship provi de limits on the con du ct of a ll who live here . Certain particular limiti n g
principles app l i c a ble to rel i gious or ga n i z a ti ons are iden ti fied , ex p l a i n ed , and te s ted
t h ro u gh o ut this vo lu m e . For ex a m p l e , re s pect for a rel i gious or ga n i z a ti on’s sel f - u n der-
standing is limited by what we define as rel i gi o u s . It is also well establ i s h ed that the law
should not re s pect a rel i gious or ga n i z a ti on’s fra u du l ent portrayal of its sel f - u n ders t a n d i n g.
At the same ti m e , co u rts are in the early stages of s orting out new principles to limit gov-
ern m en t’s abi l i ty to en force neutra l , gen era lly app l i c a ble laws as they may rel a te to rel i gi o u s
or ga n i z a ti on s . The bu rden of s e a rching for appropri a te limits falls not on ly on public bod-
ies and sch o l a rs but on rel i gious or ga n i z a ti ons them s elve s . The co u rts and other publ i c
bodies have the aut h ori ty to make important dec i s i on s , but they are con s ti tuti on a lly re-
s tri cted in their abi l i ty to sift thro u gh the rel i gious el em ents of m a t ters before them . S ch o l-
a rs can pursue a broad and thoro u gh analys i s , but their role is limited in that they are not
d i rect ly invo lved in legal proceed i n gs . As a re su l t , mu ch of the bu rden of explaining thei r
s el f - u n derstanding and even helping to shape limits remains with rel i gious or ga n i z a ti on s .

If the law sometimes blunders in its dealings with religious organizations, the orga-
nizations sometimes are awkward in their dealings with the law. The problem begins
with a religious organization’s translation of its self-understanding into a civil law iden-
tity. Sometimes the organization has a clear and complete image of itself that it can
thoughtfully articulate to a civil lawyer who can sensitively and faithfully translate it
into civil law language. All too often, though, there are both major and minor failures
along the way. The result is that legislatures, courts, government agencies, advocates,
and even scholars frequently begin their treatment of the religious organization with a
very dim picture of that understanding.

Sometimes the awkwardness results from misconceptions about our leg al system.
There are more than a few in religious organizations who believe the law to be a matrix
that yields ready answers to all questions, rather than an instrument that a skilled and
knowledgeable practitioner uses to achieve justice. Others seem to believe that courts
are oracles that dispense justice spontaneously without much input from the parties be-
fore them. In fact, our courts are very dependent on the parties to present the facts and
advocate the legal principles they believe dispositive. Courts make their determination
of the operative facts in a case on the basis of the information the parties present to
them. The only minor exception is that courts are permitted to take “judicial notice” of
certain widely accepted factual generalities, such as “The summers in Chicago can be
hot” or “Cars have by and large replaced horses for personal transpo rtation.” While
courts cannot engage in independent factual research to supplement the parties’ factual
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presentations, they can and do develop their own legal research to check and supple-
ment the parties’ legal presentations. Nonetheless, they weigh the parties’ presentations
of legal principles heavily in formulating their own interpretation of these principles
and applying that interpretation to their own determination of the facts. In short, the
courts are very much dependent on litigants to describe the facts sensitively and advo-
cate the relevant law clearly. Without such input, courts are not likely to deal with the
religious organization’s self-understanding in a way that safeguards or enhances reli-
gious freedom.

Moreover, m a ny rel i gious or ga n i z a ti ons have a certain discom fort with dealing with the
l egal profe s s i on and the legal sys tem . Th ey em p l oy a term i n o l ogy of t h eir own that reflect s
the fact that they functi on in this world but have a strong second focus that is, at least in
s ome sense of the word , o t h erworl dly. Me a nwh i l e , l aw yers ro uti n ely use the com m erc i a l
term i n o l ogy they unders t a n d , and som etimes provi de their input based on a fairly cra s s
vers i on of the here and now. Even law yers familiar with the secular not-for- profit world do
not nece s s a ri ly find words or con cepts to de s c ri be rel i gious or ga n i z a ti ons acc u ra tely. Con-
s equ en t ly, t h ere may not be a meeting of the words or minds bet ween law yer and cl i en t .

Sometimes the religious organization does not have the resources to secure superior
or even adequate advocacy. All too often it is so occupied with its other work that it
does not give sufficient attention to selecting and collaborating with legal counsel who
will go beyond a commercial or secular analysis and formulate an accurate picture of
the religious organization. Despite these difficulties, achieving and safeguarding reli-
gious freedom remains in large part the task of religious organizations themselves.

Changing immigration patterns have brought millions of people to the United States
who are neither Christians nor Jews but belong to religious traditions and organizations
that are relatively new to the American legal environment. These new immigrants pro-
vide us with an opportunity to renew and reinvigorate our jurisprudence of religious
organizations. One would hope they will not have to endure the ill-fitting commercial
language and principles that our legal system has imperfectly adapted to Christian and
Jewish organizations. The new realities cry out for a new terminology and new dis-
course that could open the way to a new jurisprudence. One hopes that all parties to the
legal system will be up to the task.

These essays were originally inspired by a study of the civil law structures that reli-
gious organizations use to conduct their work. Situations were observed in which a reli-
gious organization’s choice of a legal structure made for clear but frequently unintended
differences in how the law treated that organization. For example, a church that incor-
porates one of its activities separately from the church’s own corporation is likely to ex-
perience some unintended consequences. Participants in the legal system such as public
agencies, courts, private litigants, and attorneys begin to perceive the newly created sep-
arate corporation as something apart from the church. This perception may be exacer-
bated by the organizers’ failure to include in the new corpo ration’s governing docu-
ments language and other features that specify its religious character or connection to
the church. As a result, participants in the legal system frequently begin treating the two
corporations in different ways. The separate corporation, for example, may lose some
of the church’s exemptions, such as the exemptions from filing Internal Revenue Form
990 and from participating in the unemployment compensation program. Private liti-
gants may insist that the new corporation be treated as separate from the church, or as
not even being religious. Courts in turn may defer to this position. In addition, the two
corporations may begin to perceive themselves and each other as separate organiza-
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tions. This perception often grows over time — even a fairly short time— and especially
when there are changes in personnel. The separate corporation’s identity as part of the
church may fade and eventually it may even go its own way. What began as a separation
for organizational convenience may end up as separation for its own sake. These conse-
quences do not always occur, but they happen frequently enough to be an important
concern.

Commercial organizations may also decide to separately incorporate a port ion of
their activities. They have to face some of the same organizational psychology as
churches do, but they have access to better legal tools to deal with the situation. For ex-
ample, a commercial corporation can retain c ontrol of a separate commercial entity
through stock ownership — a device not available to religious organizations. It is not
surprising that commercial organizations have better developed legal tools. Commercial
law is based on a clear understanding of commercial concepts, and the law and the con-
cepts have evolved together over time. Moreover, commercial organizations almost any-
where in the United States can use the law of Delaware, which is especially well devel-
oped and permits them to fashion sophisticated legal structures for their activities.
There is no analogue to the law of Delaware for religious organizations. On the other
hand, the almost haphazard channeling of a religious organization’s legal structure into
certain benign and fairly common commercial legal forms may well twist the organiza-
tion’s self-understanding into a new shape. This distortion impinges on constitutional
principles of religious freedom.

The original insight for these essays to focus on legal structures was developed into a
working hypothesis which was the subject of ongoing discussions between the authors
and the editorial team as well as the DePaul University College of Law Center for
Church/State Studies Legal Scholars Advisory Board. There were also discussions with
experts about religion and the law abroad, because many of the authors had led or par-
ticipated in consultations about religious freedom in Europe and the former Iron Cur-
tain countries.

In addition, the authors were actively involved in the controversies, litigation, and
legislative efforts of the time that stemmed from several important United States
Supreme Court cases relating to religious issues. The Court’s 1990 decision in Employ -
ment Division v. Smith1 was perhaps the most important of these cases. The Smith case
is understood to severely limit constitutional principles of religious freedom that had
been used to evaluate and sometimes invalidate laws believed to impinge on religion.
The controversy over this ruling moved Congress to enact the Religious Freedom
Restoration Act to reinstate the principles legislatively. This act was challenged in City of
Boerne v. Flores,2 which held portions of it unconstitutional. There has been litigation
that has dealt with the parameters of the City of Boerne case and helped to clarify its
meaning. There has also been legislation at the state level to replace the portions of the
Religious Freedom Restoration Act which were held unconstitutional.

Some of the authors of this book also participated in several other Supreme Court
cases that generated extensive interest and discussion. The 1971 case of Lemon v. Kurtz -
man3 laid out a test for evaluating programs of financial aid to parochial schools. In the
decades that followed, experts and ultimately the Court itself became increasingly criti-
cal of this test. The result has been a reorientation of the principles used to evaluate
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such aid programs, as reflected in the C ourt’s recent decision in Zelman v. Simmons-
Harris.4 The 1979 case of Jones v. Wolfe5 enunciated the so-called “neutral principles of
law” doct rine as a possible alternative to the well-established “deference to church
polity” doctrine for adjudicating church property disputes. The case gave rise to wide-
spread disagreements about how broadly the neutral principles of law doctrine might
be extended. Those disagreements are reflected in these pages.

The aut h ors were on all sides of these con trovers i e s , and the fullness of t h eir ef fort s
produ ced an abu n d a n ce of i de a s . For ex a m p l e , du ring one of the formal con feren ce s
a bo ut these essays , Ca rl H. E s beck su rf aced the ex pre s s i on “ch a ri t a ble ch oi ce .” He has
s i n ce devel oped the con cept to the point wh ere it has ga i n ed en o u gh currency to influ en ce
Pre s i dent Bush to adva n ce the “f a i t h - b a s ed initi a tive s” progra m . This program wo u l d
open the govern m en t’s del ivery of s ocial servi ces to a whole new group of provi ders ,
m a ny of wh i ch are very up-front abo ut the rel i gious ch a racter and rel i gious mission of
t h eir or ga n i z a ti on s . Some of our aut h ors agree with Esbeck’s analys i s , while others see
qu e s ti ons and even con s ti tuti onal ob s t acles to the approach he is adva n c i n g. In short , t h e
a ut h ors’ ef forts as sch o l a rs and advoc a tes hel ped re s h a pe and en ri ch both the ori gi n a l
con cept for this stu dy and the essays them s elve s . Th eir differing insights and vi ewpoi n t s
probe what Wi lliam P. Ma rs h a ll refers to as the “con fli cting policies and impulses” of l aw
and rel i gi on . As a re su l t , the stu dy ad d resses not on ly the law ’s tre a tm ent of a rel i gious or-
ga n i z a ti on’s legal stru ctu re but also its tre a tm ent of the or ga n i z a ti on’s sel f - u n ders t a n d i n g.

Marshall raises questions about whether a religious organization’s self-understanding
should be a basis for the improvement of our jurisprudence. In the process, he empha-
sizes what he believes to be the inscrutability of legal issues relating to religion. He also
cautions about the need for limitations on deferring to the self-understanding of reli-
gious organizations. Finally, referring to some of the religious excesses of our times, he
asserts what he believes to be a need for protection from religion. Others, such as Ed-
ward McGlynn Gaffney, Jr., view Marshall’s position as at least a partial abdication of
legal scholars’ and advocates’ traditional role of trying to sort out the difficult issues and
fashion limiting principles that are consistent with our constitution.

While the authors touch on many of the legal topics that are important to religious
organizations, this is not a handbook or casebook. The essays explore issues such as the
legal definition of religion, the structuring of religious organizations, and the relation-
ship between an organization and those who work on its behalf. They do not, however,
catalogue specific measures for addressing those concerns. Instead, they provide the
foundation needed to understand the diverse ways in which the law influences how reli-
gious organizations function and interact with the greater society. We seek to enhance
the discussion of these fundamental issues and to draw not only lawyers but historians,
political scientists, ethicists, theologians, and other concerned parties into that discus-
sion. It is hoped that this will help deepen our understanding of these issues and stimu-
late development of relevant pragmatic measures.

The chapter on sexual misconduct with minors by some clergy is a good example of
how a discussion of fundamental issues inherent in a difficult problem can help point
the way to practical initiatives for addressing it. Stephen J. Pope and Patricia B. Carlson
provide the insights of a distinguished ethicist and a practicing lawyer. They focus on is-
sues which are emerging from court rulings as well as positions advocated by litigants
and commentators that have an impact on a religious organization’s self-understanding.
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Importantly, they point out risks to religious freedom as well as suggest limits on that
freedom. Their thoughtful work is an important contribution to the discussion of a
topic that will occupy lawyers, courts, scholars, and religious organizations for many
years to come.

Viewed as a whole, these essays move the course of the law relating to religious orga-
nizations in a new direction. The goal should not be a leveling of religious organiza-
tions’ self-understanding so that all religious traditio ns can be described by the same
words and forced to fit into the same commercial concepts. Instead, it should be to
build a legal language and principles that respect the differences between various reli-
gious settings and understandings. For instance, a Roman Catholic priest may be incar-
dinated by a diocese but employed as a teacher in a university, while a congregational
church might call and employ a pastor.

A jurisprudence rooted in a religious organization’s self-understanding is oriented
inductively rather than deductively. Its starting point is the reality of a religious tradi-
tion as understood by itself — not a pre-existing secular legal language and principles,
and especially not a pre-existing commercial law language and principles. This ap-
proach might lead to the use of a pre-existing legal word, like “employment,” or of a
word that is relatively new to the civil law, like “incardination.” These terms, in turn,
would help us to fashion more apt legal principles. The outcome would be a jurispru-
dence that deals with religious organizations as they are, rather than as they may be
viewed through commercial or secular lenses.

These seeds of a new jurisprudence do not require sweeping legislative action or a
mass expenditure of funds. They require only that the participants in the legal process
work at the new jurisprudence day in and day out in their dealings with each other. The
misunderstandings in the law today are a necessary starting point, and this book helps
develop a sensitivity for them. Religious organizations themselves are not just observers
but participants in the legal process, and as such they have a central role to play in the
effort to generate a new jurisprudence. They have to articulate their self-understanding
in a way that other participants can understand. The other participants — such as legis-
latures, courts, and government officials — need to listen more sensitively. The dealings
include not only litigation and transactions, but also the interaction between the gov-
ernment and religious organizations. The work includes a persistent striving for new
and better language to describe the religious organizations, as well as a reshaping of
legal principles. Through these efforts a new jurisprudence will gradually displace the
old, bringing with it an enhanced religious freedom.

This volume focuses primarily on organized religion, a term used broadly here to
mean a religious tradition or, more popularly, a religious denomination or sect. The
Roman Catholic Church, the Evangelical Lutheran Church in America, and Reformed
Judaism would be examples of particular religious traditions. The term “organized reli-
gion” is also used more narrowly to mean a particular organization or institution within
a religious tradition. This would include either a subdivision of a religious tradition,
such as a diocese or synod, or an institution or activity within a tradition, such as a col-
lege, hospital, or social services program.

The nature of a religious tradition may be reflected in a var iety of sources. These
may include a scripture or other inspired writing, such as the Bible or the Qur’an, as
well as oral and written traditions and practices, the teachings of the tradition’s schol-
ars, and directives of its leaders. There also may be other sources such as adherents’ be-
liefs and folkways or a tradition’s culture, art, and music. These sources may be inter-
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preted by outside experts or by representatives of the tradition. The tradition’s under-
standing of itself may be based on some or all of these sources and perhaps others. It in-
cludes the obvious, the subtle, and the otherworldly, and it is usually expressed in
words. Descriptions of a religious tradition by someone outside it can seldom match the
tradition’s own highly nuanced view of itself. This self-understanding is a natural start-
ing point for a thorough analysis of the civil law’s treatment of religion. Stated in an-
other way, any civil law treatment of religion that does not respect this self-understand-
ing is suspect, and most likely flies in the face of our constitutional guarantees of
religious freedom.

Professor Marshall would remind us that civil law’s completely unfettered adoption
of a religious organization’s self-understanding may run afoul of the Establishment
Clause. This is a good caution, but not a good reason to abandon self-understanding as
the starting point for a new jurisprudence. It is a reason, however, to have sound limits
for the legal treatment of that self-understanding just as we need sound limits for the
legal treatment of any other phenomenon. Developing these appropriate limits, and re-
orienting our law away from secular models and toward religious organizations’ self-
understanding, remains a challenge for scholars, lawyers, courts, and legislatures. As
Gaffney counsels, this effort should not sidestep difficult questions but should engage
them with careful and thoughtful scholarship.

Religion stands in two worlds: the visible world and the world of belief. It functions
in the world we can see and touch, yet it usually has its origin and reason for being in a
world we cannot see and touch. That world of belief can be brushed by reason, but
mainly lies beyond it. It may appear irrational, but it has a rationality of its own that
sometimes baffles ordinary human reason without violating it. Religious discourse, or-
ganizations, and modes of functioning may have many similarities to the kind of
human activity that can be seen, touched or measured, while at the same time they ex-
tend beyond perception and reason. The confluence of these two worlds invests religion
with a certain internal tension and mystery.

While there must be sound limits on the law’s treatment of religious organizations’
self-understanding, there are also constraints that make it somewhat difficult to estab-
lish those limits. For example, the United States Constitution restricts the ability of the
courts to delve into that self-understanding and reach conclusions that touch the reli-
gious dimension of a religious organization. The courts may not usurp a religious orga-
nization’s ability to make its own decisions about such matters. Since courts are limited
in their ability to probe the religious aspects of such organizations, the organizations
themselves must take the initiative and present their self-understanding clearly and per-
suasively if the courts are to respect it. The courts, in turn, may legitimately check these
presentations to make sure they are not tainted by fraud or collusion.

The co u rts may also ch eck this sel f - u n derstanding by referen ce to what the law can
i den tify as being rel i gious or not rel i gi o u s . This iden ti fic a ti on implies the need for a defi-
n i ti on of rel i gi on that wi ll work in a legal con tex t . Th ere are con s ti tuti onal re s tri cti on s
h ere as well , because an overly narrow defin i ti on would exclu de some or ga n i z a ti ons that
a re tru ly rel i gi o u s , while an overly broad defin i ti on wi ll fail to sep a ra te what is rel i gi o u s
f rom what is not. In these pages W. Cole Du rh a m , J r. and Elizabeth A . Sewell analy ze the
com p l ex i ties of formu l a ting a defin i ti on of rel i gi on and examine the limits su ch a defin i-
ti on imposes on a rel i gious or ga n i z a ti on’s sel f - u n ders t a n d i n g. Th ey con clu de that it is
f a i rly easy to recogn i ze most rel i gious or ga n i z a ti ons as su ch because of “f a m i ly re s em-
bl a n ce s .” On the other hand, as one might ex pect , the task of s ep a ra ting what is rel i gi o u s
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f rom what is not becomes more daunting at the margi n s . That is why principles for using
a defin i ti on in a legal con text are as important as the defin i ti on itsel f .

Respect for a religious organization’s self-understanding should be the starting point
of a new jurisprudence, but it does not require courts to abdicate their role of making
decisions and setting limits. Instead, it challenges courts and other participants in the
legal system to honor that self-understanding while channeling it in ways that are con-
sistent with our constitutional system. The Supreme Court’s decision in Employment
Division v. Smith,6 and the controversy which has come in its wake, highlights the com-
plexity of this challenge.

The First Congress and the early state legislatures recognized the unique station of
religion and quite properly put it in a specially protected category by adopting the First
Amendment to the United States Constitution. Religion is also specially addressed in
the constitutions of each of the fifty states. The Religion Clauses of the federal Constitu-
tion do not stand apart from the balance of our legal system. They infuse the legal sys-
tem and shape its treatment of religion —or at least they should. The central question
addressed in our collection of essays is: How is religious freedom affected by the legal
system’s treatment of organized religion’s self-understanding?

These essays are divided into five main sections, each of which deals with the civil
law treatment of a religious tradition in different contexts. In addition to this Prologue,
the associate editors have introductory remarks at the beginning of the second, third,
and fourth sections.

Sometimes the focus of the chapters is on the religious tradition itself; sometimes it
is on a particular kind of activity, organization, or institution. The chapters in the first
section lay a foundation for the rest of the book by showing how the law treats religious
endeavors differently from other human activities. Durham and Sewell begin with an
analysis of the task of defining religion and critical comparisons of the various ways it is
defined in the law and other relevant literature. They push this effort to the limits and
show the complexities in selecting a definition that is universal yet still helps separate
religion from the rest of human experience. In the process, they also explore definitions
of related terms such as “church” and “religious organizations.”

The next chapter carries forward the effort to distinguish religion from other enter-
prises, and focuses on religious polity — the governance and structure of religious orga-
nizations. The authors discuss the strengths and weaknesses of how the religious under-
standing of this governance and structure has been translated into civil law terms. They
also make suggestions on how to improve the situation, especially in the face of chal-
lenges that are confronting religious organizations today.

Th ere fo ll ows an em p i rical stu dy of rel i gious or ga n i z a ti on s’ ex pre s s ed vi ews on the
l aw ’s tre a tm ent of t h eir sel f - u n ders t a n d i n g. This stu dy con firms an important theme that
is played out in the other ch a pters : that the fairly uniform app l i c a ti on of the com m erc i a l
l aw ’s language and con cepts to rel i gious trad i ti ons has a leveling impact on the law ’s tre a t-
m ent of or ga n i zed rel i gi on . In s te ad of re s pecting and reflecting each rel i gious trad i ti on’s
s el f - u n ders t a n d i n g, this approach tends to make all rel i gious trad i ti ons appear similar—
at least as vi ewed in a legal con tex t—even wh en they may actu a lly be very differen t .

The first section concludes with chapters on the federal Constitution and the consti-
tutions of various states. These chapters highlight the treatment these constitutions give
religious organizations.
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The second section is devoted to an analysis of the legal structures available to orga-
nized religion and their modes for dealing with their ownership of real estate. Hence the
chapters in this section address the matter of corporations, unincorporated associa-
tions, trusts, church property disputes, and government finance of religious organiza-
tions. Importantly, this segment includes discussion of the often misunderstood “neu-
tral principles of law” concept.

The third section builds on the first two by canvassing some of the substantive areas
of the law and how they apply to religious organizations. Accordingly, it includes essays
on liability principles, sexual misconduct with minors by some clergy, federal and state
taxation, and employment.

The fourth section focuses on some of the activities in which religious traditions en-
gage. These include education and health care.

The fifth section contains two chapters on how constitutional principles that guaran-
tee religious freedom are impacted by the law’s treatment of a religious tradition’s self-
understanding. The authors of these chapters use elements in the previous essays as ref-
erence points for their analyses. The volume concludes with an epilogue that addresses
some of the thoughts expressed in these chapters.

This book was planned and produced over an extended period of time. Given the
number of chapters and authors, different portions of the book were completed at dif-
ferent times and some may be more current than others in some sense of the word “cur-
rent.” A few authors have supplemented their chapters with appendices or footnotes to
deal with important new developments. Most do not. More pertinently, this is a book
about basic principles governing the relationship between religious organizations and
the law in our society, not a catalog of each and every recent legal precedent. As a study
of principles, all of the chapters are quite up to date and current, even if they do not
mention this or that recent precedent.

It is important to em ph a s i ze that this book is a co ll ecti on of e s s ays by different au-
t h ors — not the work of a single sch o l a r, wh i ch one would ex pect to be sharp ly foc u s ed
t h ro u gh o ut and ti gh t ly hewn to a cen tral topic or qu e s ti on . The ri chness of a mu l ti -
a ut h or work derives from the fact that each aut h or poses and ad d resses qu e s ti ons in a
d i f ferent way. The qu e s ti ons are match ed nei t h er with each other nor with com p l ete
a n s wers that neatly dovetail to form an harm onious wh o l e . In s te ad , the essays reflect
d i f feren ces of op i n i on in an on going discussion . Q u e s ti ons and fra gm ents of qu e s ti on s
stand side - by - s i de with answers , p a rts of a n s wers , and even misu n ders t a n d i n gs and
n ew qu e s ti on s . The goal has not been to bring the discussion to a firm con clu s i on , but
to adva n ce it by ex posing it to a broader public and en co u ra ging furt h er inqu i ry. It is
in this spirit that we pre s ent this boo k .



xxvii

Acknowledgments

This book would not have been completed without the extraordinary efforts of a
great many individuals and institutions. We acknowledge the efforts of those who as-
sisted in the research project that resulted in this volume. The administration and fac-
ulty of DePaul University, and in particular the College of Law, have been enthusiastic
throughout. The project took shape under two DePaul presidents: Rev. John Richard-
son, C.M., whose v ision helped give birth to the College of Law’s Center for
Church/State Studies, and Rev. John P. Minogue, C.M. Four College of Law deans — El-
wood Griffin, John Roberts, Teree Forester, and Glen Weissenberger — and two acting
deans — Wayne Lewis and Mark Weber —also supported the project. Faculty advisers
Patty Gerstenblith and Katheryn Dutenhaver provided their thoughtful counsel. Each of
the Center’s executive directors — Rev. Robert Kealy, Rev. John Pollard, Charles Em-
merich, and Rev. Craig B. Mousin — helped keep the project moving forward during
good and difficult times. In particular, Rev. Pollard spearheaded a yearlong planning
process that was central to designing the project, and Rev. Mousin coordinated efforts
to bring it to a successful conclusion. During and after the planning process, Donna
Ioppolo served as our research coordinator and helped develop the initial editorial notes
and bibliographies for each chapter.

The Lilly Foundation provided critical support for the planning and early stages of
the project, the McCormick Foundation helped fund its empirical segment, and the
Joseph and Jeanne M. Sullivan Foundation provided general support. A number of in-
dividuals and law firms also contributed. In this connection, Kirkland & Ellis, Rueben
& Proctor, Mayer, Brown & Platt, and Hoogendoorn & Talbot merit special mention.
The DePaul University Research Council provided grants f or conferences; Marjorie
Piechowski and Gene Sterud of DePaul’s Office of Sponsored Programs and Research
provided important grant-writing assistance. Susan Dvora merits our gratitude for her
ideas and assistance in generating financial support for our work. We thank Dennis
Conroy and Michael Bates for working with us to identify funding possibilities.

Our national survey of religious denominations and organizations under the leader-
ship of Dr. John Massad calls for thanks to many. Our colleagues at the Northwestern
University Survey Laboratory, particularly Paul J. Lavrakas and Judith A. Schejpal, pro-
vided able assistance in performing and reporting on the Empirical Survey of Religious
Organizations at the National Level. The survey instrument and research were designed
in-house by the Center. DePaul faculty members Patty Gerstenblith and Joyce Sweeney
deserve special commendation for their early work on the research and instrument de-
sign. Dr. Elliott Wright deserves singular acknowledgment for his assistance in revising
and operationalizing the instrument. The Center’s Legal Scholars Advisory Board — in-
cluding Elliot M. Abramson, William Baker, Thomas C. Berg, Rodney J. Blackman,
Marvin Braiterman, Lynn R. Buzzard, Angela C. Carmella, Wilfred R. Caron, Mark E.



xxviii ACKNOWLEDGMENTS

Chopko, Philip E. Draheim, W. Cole Durham, Jr., Katheryn M. Dutenhaver, Grant D.
Erickson, Edward McGlynn Gaffney, Frederick Mark Gedicks, Patty Gerstenblith, Steve
Green ber ger, Rev. James Ha l s te ad , O. S . A . , D avid J. Ha rdy, P h i llip H. Ha rri s , Donald H. J.
Herm a n n , Craig R. Ho s k i n s , Norbert S. Jacker, Wa rren L. Jo h n s , Rev. Robert T. Ken n edy,
Ma ry Loga n , Robin Lovi n , Ira C. Lu p u , Mi ch ael W. Mc Con n ell , Wi lliam P. Ma rs h a ll ,
Mi ch ael J. Perry, Rev. John E. Po ll a rd , S teven Re s n i cof f , Jane Rut h erford , Ra bbi Davi d
Sa pers tei n , Hon . An tonin Scalia, James A . Serri tell a , Jef f rey M. S h a m a n , Wi n i f red Fa ll ers
Su ll iva n , Ol iver Th om a s , Rev. L a u rie Tockey, E a rl W. Tren t , Mi riam D. Ukeri ti s , C . S . J. ,
Rev. Ch a rles M. Wh el a n , S . J. , Jane M. Wh i ch er, and Rev. E lliott Wri gh t—p a rti c i p a ted in
refining the directi on of both the su rvey proj ect and the legal re s e a rch .

The center conducted two formal conferences to help shape and advance this project.
The “Working Conference Examining the Interaction Between Religious Institutions
and American Civil Law” on Septe mber 30 and October 1, 1994, analyzed feedback
from the empirical study. Most of our authors participated in a DePaul conference enti-
tled “Religious Decisions in the Context of American Law” on April 7 and 8, 1995,
which facilitated discussion among the authors as well as between them and other ex-
perts. Neither conference could have been held without the gracious and generous sup-
port of the DePaul University Research Council.

Research coordinator Mieke Holkeboer joined the project at a crucial turning point,
moving us from a work of many voices to a coordinated mosaic. Her work ethic and
diplomacy saw us through many difficult moments. When Ms. Holkeboer t ook on
added responsibilities, the task of copy editing was ably fulfilled by Renaldo Migaldi.
We are also grateful for Randall Newman’s thorough work in providing an index to this
book. As we have all learned, bringing a project to completion often takes more than
expected at first. We could not have tied this book together without the able and ener-
getic work of Maribeth Conley and Mr. Migaldi. Three administrative assistants kept us
organized and we are indebted to Amy Cranford, Jennifer Donham, and Jennifer
Keplinger, who kept us steady through all our doubts, crises, and successes.

We also acknowledge the many contributions of DePaul law students — Steve Ander-
son, Patrick Baele, Miriam Barasch, Rachel Calabro Barner, Steve Becker, Attila Bog-
dan, Mary Anne Boley, James Botana, Thomas Brandon, Joseph Brennan, Annette Ca-
vanaugh, John Corrigan, Maritoni Der echo, Lisa Dooley, Lori F rerichs, Johanna
Garton, Gregg George, Jason Gyling, Christine Koman, Michelle McGee, Elissa
O’Leary, Kristin Saam, Susan Segebarth, Justin Schwartz, Jennifer Simutis, Mark Tet-
zlaff, Brandon Thomas, Geri Thomas, Claudia Valenzuela, James Vasselli, and Hannah
Yoo —who provided research assistance to the editors and to individual authors.

Several of our authors wish to acknowledge those who have provided particular as-
sistance for their chapters. Mark Chopko acknowledges the attorneys for various de-
nominations who provided him with insights and concrete examples from their wide-
ranging experience. Carl H. Esbeck is indebted to Michael J. Woodruff and the late Rev.
Dean M. Kelley for their suggestions. Patty Gerstenblith acknowledges the support of
the DePaul Summer Research Program and the assistance of Neil Wolf, Richard
Doucher, Sarah Kahn, Anita Bolanos, and Margaret Domin. William Marshall is grate-
ful to Melvyn Durchshag for his comments, and to Brad Winter for research assistance.
Donald H.J. Hermann thanks Savi Heller Ratican and W. Patrick Downes. Rev. Craig
Mousin thanks Thomas C. Berg, W. Cole Durham, Jr., Gill Gott, and Mieke Holkeboer
for their comments and Fred Gedriks, Case Hoogendern, Louis Keating, William P.
Marshall, Randy Rapp, Earl Talbot, and Cliff Zimmerman for their advice and encour-



ACKNOWLEDGMENTS xxix

agement. W. Cole Durham, Jr., thanks Jonathan O. Hafen, Scott M. Ellsworth, Eric P.
Myers, Melinda R. Porter, Tim and Amy Bennett Rodriguez, Micah Echols, Shawn Bai-
ley, and Lincoln Peterson for research assistance and Val Ricks, Frederick Mark Gedicks,
Brett G. Scharffs, John W. Welch, J. Clifton Fleming, H. Reese Hansen, Jennifer and
Keith Lane, Michael W. Durham, and others for helpful comments.

Several chapters in this volume have previously been published in part or in full.
Portions of the chapter “Derivative Liability” by Mark E. Chopko appeared in an article
entitled “Ascending Liability for the Actions of Others,” 17 Am. J. Trial Advoc. 289
(1993). The chapter published in this book revises and updates that ar ticle and adds
more recent case developments. A partial version of Craig Mousin’s chapter, entitled
“State Constitutions and the Autonomy of Religious Institutions,” was published in
Church Autonomy, Gerhard Robbers, ed. (2001). Portions of the chapter by Patty Ger-
stenblith, “Civil Court Resolution of Property Disputes Among Religious Organiza-
tions,” were previously published under the same title at 39 Am. U. L. Rev. 513 (1990).
“Associational Structures of Religious Organizations,” also by Gerstenblith, was pub-
lished at 1995 BYU L. Rev. 439. A portion of Carl Esbeck’s chapter on governmental fi-
nancial assistance to religious organizations was published by the Center for Public Jus-
tice in 1996, in an article entitled “The Regulation of Religious Organizations as
Recipients of Governmental Assistance.” Finally, Esbeck’s piece “Charitable Choice” was
previously published at 16 Notre Dame J. L. Ethics & Pub. Pol’y 568 (2002) under the
title “Statement Before the United States House of Representatives Concerning Charita-
ble Choice and the Community Solutions Act.” The authors thank each of these publi-
cations for permission to include these chapters in this volume.

A book about church organizations and structure would not be possible without all
the many people who have gathered in community and church and who have struggled
with the balance of religious organization in the United States. We acknowledge those
many lay people and religious leaders who have influenced some of us to write about
people gathering in religious ceremony and building parishes, synagogues, mosques,
auxiliary organizations, dioceses, and denominations.

I would like to extend my personal gratitude to the associate editors — Thomas Berg,
W. Cole Durham, Jr., Edward McGlynn Gaffney, Jr., and Rev. Craig Mousin — for their
hard work, brilliant insights, and especially their persistence. Their work has been criti-
cal to the completion of this project. Several people have reviewed portions of the text
and provided useful comments; I acknowledge the special effor ts of John O’Malley,
Mark Chopko, Bishop Raymond Goedert, and Bishop Thomas Paprocki. I am also es-
pecially grateful to Charles Whalen, S.J., and Martin E. Marty for their assistance and
advice, as well as to Bishop Edwin Conway, Rev. William Lion, Jimmy Lago, and Donna
Ioppolo for their support and encouragement. Importantly, the help and patience of
my wife Ruby and our son Anthony has been essential in helping move this complex,
long-term project to completion. In a very special way, I would also like to thank all
those others who helped but whom we have neglected to mention by name.

James A. Serritella




