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Introduction

In re ading the Ha rry Po t ter novel s , I was stru ck by the many para ll els be-
t ween Hog w a rts Sch ool of Wi z a rd ry and the typical Am erican law sch oo l .
The “s orting hat” that assigns stu dents to the va rious Hog w a rts dorm i tori e s
be a rs a strong re s em bl a n ce to the L.S.A.T. The curri c u lum for the bu d d i n g
wi z a rds of ten looks like our law sch ool curri c u lu m . As an Evi den ce te ach er,
I som etimes imagine mys el f as a Hog w a rts Profe s s or te aching the co u rse in
“ Ma gical In c a n t a ti on s .” Ma ny stu dents en ter the co u rse in Evi den ce hop i n g
it wi ll te ach them to be wi z a rds in the co u rtroom , who can make evi den ce
d i s a ppear by intoning the correct magical incantati on . “Obj ecti on , this doc-
u m ent is irrel evant and immaterial hears ay.” “Su s t a i n ed .” It’s just like wavi n g
a magic wand. The more profound message of Ha rry Po t ter, of co u rs e , is that
t h ere is “a lot more to magi c. . . than waving your wand and saying a few funny
word s .” [ Rowl i n g, Ha rry Pot ter and the Sorcerer ’s Sto n e , p. 1 3 3 ] . Hog w a rt s’ s tu-
dents get into the most tro u ble wh en they use their magical powers wi t h o ut
s orting out all of its con s equ en ce s . L i kewi s e , a good law yer doe s n’t make ev-
i den ce appear or disappear wi t h o ut sorting out the ulti m a te impact upon the
case to be proven or defe a ted . For the good law yer, t h ere are very few su r-
prises in the co u rtroom . Ne a rly every evi den ti a ry move has been anti c i p a ted
and planned .

Th ere is sti ll another para ll el bet ween the neophyte wi z a rds of Hog w a rt s
and the student of Evidence. Often, the incantations pronounced by student
wizards don’t work, simply because they lack confidence that they will work.
Confidence is a crucial ingredient for a successful trial lawyer, too. The con-
fidence, however, comes from lots of patient practice.

In offering this text as a “Wizard’s Guide,” it comes with lots of opportuni-
ties for practice. The second half of the book is a series of fictional trial tran-
scripts. They have been fully “tested,” having been used as final examinations
in a law sch ool Evi den ce co u rs e . Th ere are “a n s wer guide s” for each tra n s c ri pt
in the Appendix, to take you to the objections that can be asserted. But one
of the unique values of our “Wizard’s Guide” is the references to the practice
transcripts in the text itself. Follow the wand to the referenced transcript ex-
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cerpts, and you will see an example of how the rule being discussed might be
applied in a trial setting.

The Chapters in this Guide are broken up so that the applicable provisions
of the Ca l i fornia Evi den ce Code can be assign ed at the same time that the cor-
responding rules of the Federal Rules of Evidence [FRE] are being covered in
the typical law sch ool caseboo k . It is assu m ed that you have a copy of the Ca l-
ifornia Evidence Code [CEC]. Start each chapter by reading the language of
the particular sections to be focused on. There are lots of differences between
the Federal Rules and the California Evidence Code. This guide summarizes
many of the differences in helpful charts. The transcripts all illustrate the ap-
p l i c a ti on of the Ca l i fornia Evi den ce Code . But alw ays ask yo u rs el f wh et h er the
ruling would come out the same way in federal court.
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What Is “Evidence”?

Focus on CEC 140, 190, 250,
353, 355, 400 and 401

1 . Ca l i fornia Evi den ce Code (CEC) 140 of fers a useful defin i ti on of “evi den ce .”
It includes:
(a) “te s ti m ony,” wh i ch comes in the form of a n s wers to the qu e s ti ons po s ed
to witnesses who appear in the courtroom;
(b) “ wri ti n gs ,” defin ed in CEC 250 to inclu de any means of recording upon
any tangible thing any form of communication or representation;
(c) “m a terial obj ect s ,” su ch as a we a pon , a gl ove , a baggy of m a rijuana or a
drop of blood; and
(d) “other things presented to the senses,” such as the physical appearance of
a person.
The defin i ti on , h owever, on ly inclu des those items wh i ch “a re of fered to prove
the ex i s ten ce or non - ex i s ten ce of a fact .” What if s om ething the ju rors can
plainly observe is never formally “offered” as evidence? Assume, for example,
the defendant is ch a r ged with a vi o l a ti on of Ca l i fornia Penal Code §261.5,
which provides:

Any person 21 years of age or older who engages in an act of unlaw-
ful sexual interco u rse with a minor who is under 16 ye a rs of a ge is
guilty of [a crime].

The victim testifies that she was 15 when she engaged in an act of sexual in-
terco u rse with the defen d a n t . In closing argumen t , the pro s ec utor points to
the defendant sitting in the courtroom and argues, “You can see by looking at
him that the defendant is over 21. He has grey hair, is balding, has wrinkles,
and looks like he’s at least forty years old.” Is the defendant’s physical appear-
ance “evidence”? Was it formally “offered”? How would you go about “offer-
ing” it?
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In People v. Collie, 110 Cal.App.3d 104, 167 Cal.Rptr. 720 (1980), the de-
fendant wore dark glasses when he testified. In cross-examination of the de-
fen d a n t , the pro s ec utor asked why he was we a ring dark gl a s s e s . The defen-
dant re s pon ded that his eyes were sen s i tive to light and that he had alw ays
worn dark glasses for over twenty years, pursuant to a doctor’s orders, except
when he slept. The prosecutor then offered a photograph of the defendant in
wh i ch he was not we a ring dark gl a s s e s , and el i c i ted te s ti m ony from one of t h e
defendant’s witnesses that he told her he wore dark glasses because “he liked
t h em ,” and never men ti on ed any eye probl em s . In closing argumen t , the pro s-
ecutor argued to the jury as follows:

Wh en you talk to som eone as I talk to you now, i f I was we a ring dark
glasses would you won der what my eyes were doi n g, would you won-
der wh ere I was loo k i n g, would you won der what I was trying to
h i de? Wh en I was cro s s - examining Mr. Co llie I was thinking the same
t h i n g. Why? Because I co u l d n’t see his eye s . So I was con cern ed abo ut
what kind of a reaction this jury is going to have to someone whose
credibility they are asked to judge, when they can’t even see what he
l ooks like sitting on the stand answering qu e s ti on s , thinking abo ut
answers to questions.

The court concluded that the defendant’s use of dark glasses was relevant ev-
i den ce to assess his cred i bi l i ty, and the argument was not improper. Wo u l d
the court’s ruling be the same if the defendant had never been asked why he
was wearing dark glasses? Is it improper for counsel to instruct a witness not
to wear dark glasses? What if the law yer su ggests a wi tness get a shave or a
haircut, or dress in a particular way to make a better impression on the jury?
2 . If “evi den ce” c a n’t be bro u ght into the co u rtroom , the ju ry can be taken
outside the courtroom to view it. A “jury view” is sometimes used to enable
the jury to observe a crime scene, where the physical environment is an issue.
In People v. O.J. Simpson, the jury was taken on a “jury view” to walk through
the va rious rooms of Si m p s on’s hom e . It was later cl a i m ed that defense at-
torn ey Jo h n ny Coch ran rem oved va rious ph o tos of gi rl f ri ends from the wall s ,
and rep l aced them with Norman Rock well painti n gs , i n cluding the famous
painting of a young black girl being escorted to a desegregated school by fed-
eral mars h a l s . Is this any different than dressing up the defendant in a coa t
and tie when he’s brought to court?
3 . If “evi den ce” i n clu des things “pre s en ted to the sen s e s ,” should pers ons be
i n clu ded on ju ries who lack the senses to perceive the evi den ce? Ca l i forn i a
Code of Civil Procedu re §198, defining the com petency of ju rors , provi de s
that “no pers on shall be deem ed incom petent solely because of the loss of s i gh t
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or hearing in any degree or other disability which substantially impairs or in-
terferes with the person’s mobility.”
4 . What is the differen ce bet ween “evi den ce” and “proof”? CEC 190 defin e s
“proof ” as “the establishment by evidence of a requisite degree of belief con-
cerning a fact.” The “elements” of a crime or a cause of action are facts which
must be proved to the jury; the “evidence” is merely the means by which the
f acts are proved . But som etimes evi den ce cannot even be ad m i t ted until a fac-
tual prerequ i s i te is establ i s h ed . For ex a m p l e , a con fe s s i on is not ad m i s s i bl e
unless it is shown to be “voluntary.” The factual prerequisite is called a “pre-
liminary fact.” CEC 400. If the admissibility of evidence depends upon a pre-
l i m i n a ry fact , the evi den ce is first “prof fered .” CEC 401. O n ly after the pre-
liminary fact is “proven”, in some cases to the judge, and in other cases to the
jury, will the proffered evidence then be admissible.
5. An “objection” must be made to exclude inadmissible evidence. The Cali-
fornia Evi den ce Code Secti ons rel a ting to obj ecti ons are su m m a ri zed in Ch a p-
ter 32, i n f ra . If an appropri a te obj ecti on is not made , it is ord i n a ri ly “ w a ived ,”
and the admission of the evidence cannot be challenged on appeal. FRE 103,
CEC 353. An appropriate objection must be “timely made” and it must state
specific legal grounds. A “motion to strike” will suffice if there was no oppor-
tu n i ty to obj ect in adva n ce . CEC 353. A “m o ti on in limine” can be used to
raise an objection well in advance, outside the presence of the jury.
6. If an objection to a question is sustained, the witness will not be permitted
to answer the qu e s ti on . However, co u n s el cannot argue on appeal that the er-
ron eous sustaining of the obj ecti on was revers i ble error wi t h o ut showing it
was prejudicial. The required showing of prejudice often requires an “offer of
proof”, in wh i ch the trial ju d ge is inform ed of the su b s t a n ce , p u rpose and rel-
evance of the anticipated answer. FRE 103(a)(2); CEC 354.
7. Frequently, evidence will be admitted to prove a particular fact, or against
a particular party, but wi ll n ot be ad m i s s i ble for a different purpose or aga i n s t
a different party. Un der these circ u m s t a n ce s , the ju ry must be instru cted as
to the restricted or limited use they are to make of the evidence. This is called
a “limiting instruction.” FRE 105, CEC 355.




