
California Contract Law



Carolina Academic Press
Law Casebook Series

Advisory Board

¶
Gary J. Simson, Chairman

Dean, Case Western Reserve University School of Law

Raj K. Bhala
University of Kansas School of Law 

John C. Coffee, Jr.
Columbia University Law School

Randall Coyne
University of Oklahoma College of Law

John S. Dzienkowski
University of Texas School of Law

Paul Finkelman
University of Tulsa College of Law

Robert M. Jarvis
Shepard Broad Law Center

Nova Southeastern University

Vincent R. Johnson
St. Mary’s University School of Law

Michael A. Olivas
University of Houston Law Center

Kenneth Port
William Mitchell College of Law

Michael P. Scharf
Case Western Reserve University School of Law

Peter M. Shane
Michael E. Moritz College of Law

The Ohio State University

Emily L. Sherwin
Cornell Law School

John F. Sutton, Jr.
Emeritus, University of Texas School of Law

David B. Wexler
John E. Rogers College of Law

University of Arizona



California
Contract Law

Cases and Materials

Craig A. Smith
Adjunct Professor of Law

Santa Barbara/Ventura Colleges of Law

Member of the California Bar

Carolina Academic Press
Durham, North Carolina



Copyright © 2006 
Craig A. Smith

All Rights Reserved

ISBN 1-59460-232-8
LCCN  2006927464

Carolina Academic Press
700 Kent Street

Durham, NC 27701
Telephone (919) 489-7486

Fax (919) 493-5668
www.cap-press.com

Printed in the United States of America



v

Contents

Introduction 3

Chapter 1 Nature of Contract and Consideration 5
Definition of “Contract” 5
Elements of a Contract 5
Types of Contracts 5

Express or Implied in Fact Contracts 5
Implied in Law Contracts — Quasi Contracts 6

Schaad v. Hazelton 6
Oral and Written Contracts 10

Consideration 10
Consideration Must Have Value 11
Mutual Promises Constitute Consideration 11
Written Contracts Presumed to Be Supported by Consideration 11
Promise for Promise — Bilateral Contracts 11

Schumm v. Berg 11
Promise for Performance —Unilateral Contracts 14

Harris v. Time, Inc. 14
Past Consideration 17
Preexisting Duty Rule 17
Reliance As an Alternative to Consideration — Promissory Estoppel 17

Earhart v. William Low Co. 18

Chapter 2 Mutual Assent 25
Mutual Consent 25
Offer 25

Davis v. Jacoby 26
Advertisements as Offers 31

Harris v. Time, Inc. 31
Donovan v. RRL Corp. 31

Liberalized Rules Apply to Formation of Contracts 
for the Sale of Goods Pursuant to the Uniform Commercial Code 38

Kazerouni v. De Satnick 39
Acceptance 40

Option Contracts 40
Marsh v. Lott 40

When Is Acceptance Effective? 43
Gibbs v. American Savings & Loan Assn. 43

Termination of the Power of Acceptance 45
Steiner v. Mobil Oil Corp. 46

Contract Must Be Certain as to Its Essential Terms 55



vi CONTENTS

Chapter 3 The Statute of Frauds  57
Other California Statutes That Require Written Contracts 58
Equal Dignities Rule 58
Contracts That Are within the Statute of Frauds 58

White Lighting Co. v. Wolfson 58
Foley v. Interactive Data Corp. 61

Sufficiency of the Note or Memorandum 66
Brewer v. Horst-Lachmund Co. 66
Franklin v. Hansen 68
Donovan v. RRL Corp. 72

Excusing the Writing Requirement 73
Phillippe v. Shapell Industries 73
Redke v. Silvertrust 84

Chapter 4 Policing the Bargain 87
Capacity to Contract — Minors and Persons of Unsound Mind 87

Minors 87
Persons of Unsound Mind 87

Duress 87
Accord and Satisfaction in California 88

Fraud and Deceit  88
Intentional Misrepresentation 89
Expression of Opinion 89
Nondisclosure of Known Facts 89

Reed v. King 89
Active Concealment of Known Facts 93
Promise without Intention to Perform 93

Perry v. Atkinson 93
Reliance 97
Effect of Independent Investigation 97

Unconscionability 97
American Software, Inc. v. Ali  97
Bolter v. Superior Court (Harris Research, Inc.) 102
Donovan v. RRL Corp. 108

Illegality 111
Drafting Tip —Illegality 111

Chapter 5 Damages 113
General Damages 113
Special Damages 113

Loss of Profits 114
Limitations on Damages 114

Foreseeability 114
Emotional Distress 114

Erlich v. Menezes 115
Saari v. Jongordon Corp. 120

Certainty 123
McDonald v. John P. Scripps Newspaper 123
Ericson v. Playgirl, Inc., 126

Measure of Damages for Breach of Specific Types of Contracts 131
Breach of Employment Contract 131



CONTENTS vii

Sale of Land-Buyer’s Damages 131
Sale of Land-Seller’s Damages 131

Interest on Damages 132
Buyer’s Damages for Seller’s Breach of Contract for Sale of Goods 132

Allied Canners & Packers, Inc. v. Victor Packing Co., 132
Sun-Maid Raisin Growers v. Victor Packing Co. 138

Liquidated Damages  141

Chapter 6 Contract Interpretation 143
The Parol Evidence Rule  143

Masterson v. Sine 143
Delta Dynamics, Inc. v. Arioto 146
Trident Center v. Connecticut General Life Ins. Co. 148
A. Kemp Fisheries, Inc. v. Castle & Cooke, Inc., Bumble Bee Seafoods

Div. 153
General Rules of Contract Interpretation 157

Meaning of Contract Ascertained from Four Corners of Instrument  157
Contract Construed Most Strictly against Drafter 157
Words Used Given Their Ordinary Meaning  158

Filling Gaps 158
“At Will” Employment 158

General Dynamics Corp. v. Superior Court (Rose)  158
Usage of Trade 168

Ermolieff v. R. K. O. Radio Pictures 168
Higgins v. California Petroleum & Asphalt Co. et al. 171

Chapter 7 Performance & Breach 173
Conditions Precedent, Subsequent and Concurrent 173

Express and Constructive (Implied) Conditions 173
Pittman v. Canham 174
Parsons v. Bristol Development Co. 176
Beverly Way Associates v. Barham 180
Real Estate Brokers and Conditions 184

Condition or Promise? 184
“Pay If Paid” or “Pay When Paid?” 185

Wm. R. Clarke Corp. v. Safeco Ins. Co. 185
Excuse of Condition 193

Failure of Consideration 194
Drafting Tip —“Time Is of the Essence” 194

Tender 194
Breach of Contract — Essential Elements 195

Total and Partial Breach 195
Repudiation and Anticipatory Breach 195

Waiver of Breach 196
Drafting Tip —Avoiding Waivers of Breach 196

Rescission 196

Chapter 8 Mistake, Impossibility of Performance and Frustration of Purpose 199
Mistake 199

Donovan v. RRL Corp. 199
Impossibility or Impracticability of Performance 208

Cazares v. Saenz  208



viii CONTENTS

Crop Failures 212
Squillante v. California Lands, Inc., 212

Drafting Tip —Force Majeure Clauses 212
Frustration of Purpose 213

Lloyd v. Murphy 213
20th Century Lites, Inc. v. Goodman  218

Chapter 9 Third Party Rights 223
Third Party Beneficiary Contracts 223

Johnson v. Holmes Tuttle Lincoln-Mercury 223
Lucas v. Hamm 228
Schauer v. Mandarin Gems of Cal. 231

Municipal Contracts and Third Parties 235
Luis v. Orcutt Town Water Co. 235

Vesting of Third Party’s Rights 239
Karo v. San Diego Symphony Orchestra Ass’n. 239

Assignment 242
Assignee Stands in Shoes of Assignor 242
Priority of Assignees of the Same Right 242

Delegation 243
Taylor v. Palmer 243

Appendix A Selected California Contract Statutes 245
Selected Provisions of the California Civil Code 245
Selected Provisions of the California Code

of Civil Procedure 272
Selected Provisions of the California Commercial Code

(Uniform Commercial Code) 275
Selected Provisions of the California Family Code 314

Appendix B Sample Contracts 317

Index 323


