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v i i

Preface

What we term intern a t ion al law, based in intern a t ion al agre e ments or cus-
t o m a ry law, has re co g n i z a bly been pa rt of the law of the United States since
the form a t ion of the Con s t i t u t ion of the United States. Indeed, the text of the
C on s t i t u t ion makes this re l a t ionship explicit with respect to treaties and ,
al t h ough too little known today, there are also textual bases for the incor po-
r a t ion of customary intern a t ion al laws as “Laws” and “Laws of the United
States” (with or without con g re s s ion al inv ol ve me n t ) .

F or at least the first twenty years of juridic attention to the Con s t i t u t ion ,
its interpre t a t ion and appl i c a t ion, there had been little doubt, given these con-
s t i t u t ion al bases and predominant expectations of the Fou nders, that bo t h
t reaty-based and customary intern a t ion al laws we re directly incor por a bl e .
F or example, they we re directly incor porated for the re s olu t ion of ind i v i d u al
rights, the identific a t ion and clarific a t ion of ind i v i d u al and / or gove rn me n t al
duties, the appl i c a t ion of both civil and criminal sanctions, qu e s t ions per-
taining to ju r i sd i c t ion, and the limitation or enhancement of Executive powe r.
S i m i l a r l y, it was we l l - u nderstood that such laws we re incor por a ble ind i re c t-
ly in order to identify and clarify the content of other legal norms con t a i n e d ,
f or example, in the Con s t i t u t ion, federal statutes or the co m mon law.

Only later did qu e s t ions begin to eme rge whether treaties or customary
i n t e rn a t ion al law should con t i nue to be applied directly as the basis or an
al t e rn a t i ve basis for federal criminal pros e c u t ion. For instance, should a tre a t y
be “self-executing” for criminal sanction purposes or should tre a t y - b a s e d
c r i mes be op e r a t i ve as federal crimes only through con g re s s ion al impl e me n t-
ing legislation? Is customary intern a t ion al law me rely “co m mon law” or a
d i ff e rent form of law having also a con s t i t u t ion al base for incor por a t ion with-
out the need for impl e menting legislation? Pe rhaps surprisingly in view of
early expectations and practice, these qu e s t ions con c e rning criminal sanc-
t ions generally remain, al t h ough treaties and customary law can still be self-
op e r a t i ve dome s t i c ally for civil sanction purpos e s .

Still later, qu e s t ions arose con c e rning an unavoidable clash between tre a t y -
based or customary intern a t ion al law and a federal statute. In re s ponse, the
f e d e r al ju d i c i a ry fashioned a general rule con c e rning treaties and federal
statutes and later identified seve r al significant exceptions to what has beco me
k nown as the “last in time” rule, exceptions doc u mented in mo d e rn time s
only in this writing despite their great import with respect to qu e s t ions of
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v i i i P re f a c e

right, duty and limitations on gove rn me n t al powe r. Con c e rning an unavoid-
a ble clash between customary intern a t ion al law and a federal statute, pa t-
t e rns of expectation have eme rged which support the primacy of either of
these forms of federal law and, al t h ough the primacy of customary intern a-
t ion al law has the edge, the qu e s t ion of pre e m p t ion generally remains op e n .
H e re, it is even pos s i ble to re cognize that customary norms relating to cer-
tain contexts, rights, or gove rn me n t al powers are thought to be pere m p t ory,
while saving the possibility of differing approaches with respect to custom-
a ry law and statutes more general l y.

With respect to intern a t ion al law and pre s i d e n t i al powe r, the views of the
F ou nders and ove rwhelming tre nds in ju d i c i al and other op i n ion are quite clear
a nd affirm that (1) the President is bou nd by intern a t ion al law, (2) no Pre s i d e n t
has openly admitted violating intern a t ion al law absent some allegedly co m-
pelling need to do so under a pre e m p t i ve con s t i t u t ion al or statutory mand a t e ,
a nd (3) pre s i d e n t i al illegalities (by themselves) cannot change con s t i t u t ion al
d u t y. Nonetheless, recently in U.S. history some have raised a qu e s t ion whether
our President or others in Executive offic i aldom should be able to violate inter-
n a t ion al law. In a related vein, the Executive branch (here, primarily the Depa rt-
ment of Justice) in the 1980s began to assert a claim of Executive fre e d o m ,
not to violate treaties as such, but to ignore customary intern a t ion al law with
respect to mistre a t ment of alines under a qu e s t ion-begging concept of “con-
t rolling” executive action — and some lower federal cou rt judges have been con-
fused or misled con c e rning the origins of such a concept. Clearly these latter
claims, if fol l owed more general l y, would play havoc with the we l l - re c e i ve d
no t ion of intern a t ion al law as law of the United States. Is there support for
such a claim in the text of the Con s t i t u t ion, the ove r all views of the Fou nd e r s ,
or subsequent and predominant con s t i t u t ion al op i n ion and practice? Ind e e d ,
in an increasingly interd e p e ndent world should our President, or any gove rn-
me n t al offic i al, be above intern a t ion al law?

M ore general l y, what is customary intern a t ion al law, how has this law
a c t u ally been identified and used by the federal ju d i c i a ry over the last two
h u nd red years, what con s t i t u t ion al bases exist for the incor por a t ion (dire c t-
ly or ind i rectly) of such law, and what impl i c a t ions arise with respect to fed-
e r ally protected rights, federal duties and powers? What are “self-executing”
a nd “non-self-executing” treaties, when did such a distinction arise, shou l d
the ju d i c i al l y - i nvented distinction between them rest on the terms of a pa r-
ticular treaty con s i d e red in context or should it be pre d e t e rmined because of
the existence of some related con g re s s ion al powe r, what does the text of the
C on s t i t u t ion indicate, what have been the re l e vant views of the Fou nders and
a c t u al tre nds in ju d i c i al decision over the last two hund red years? What is the
“last in time” rule, what are the ju d i c i ally re cognized exceptions to that ru l e ,
a nd what are the impl i c a t ions of these with respect to intern a t ion ally pro-
tected rights and con s t i t u t ion al duties and powe r s ?
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P re f a c e i x

1 . In United States practice, dicta and extended ration ales can be far more import a n t
a nd enduring than the holding of a case. See, e.g., United States v. Curt i s s - Wright Export
C orp., 299 U.S. 304, 315–20 (1936); Geofroy v. Riggs, 133 U.S. 258, 266–67 (18 9 0 ) ;
The Prize Cases, 67 U.S. (2 Black) 635, 668 (1863); Foster v. Neilson, 27 U.S. (2 Pe t . )
253 (1829); The Santissima Tr i n i d ad, 20 U.S. (7 Wheat.) 283, 350–55 (1822); Marbury
v. Mad i s on, 5 U.S.(1 Cranch) 137 (1803); Wa re v. Hylton, 3 U.S. (3 Dall.) 199, 272, 276
( 17 96) (Iredell, J.); Edwards v. Cart e r, 580 F.2d 1055, 1057–58 (D.C. Cir.), c e rt. denied, 

These and nu me rous other qu e s t ions are expl ored below in va r ious chap-
ters the titles of which demonstrate pa rticular and compelling foci with re s p e c t
to the theme of the ove r all inqu i ry: what has been, can and should be the
i n t e rre l a t ionship between intern a t ion al and domestic rights, duties and pow-
ers. While expl oring these, one can und e r s t a nd that the actual incor por a t ion
of intern a t ion al law, either treaty-based or customary, directly as supre me
law of land or ind i re c t l y, has been both extensive and rich in va r i a t ion. Tre nd s
a nd details often inform debate and ove rwhelm false myth. Yet certain impor-
tant qu e s t ions of status, intercon n e c t ion, and effect remain, and the ve ry op e n-
ness of these qu e s t ions demands greater attention by pr a c t i t ioners, gove rn-
me n t al offic i als, judges, and sc h olars. As in the past, the incor por a t ion or
non i n cor por a t ion of intern a t ion al law can have pro f ou nd con s equences with
re g a rd to con s t i t u t ion ally based rights, pre s i d e n t i al duties and powe r, con-
g re s s ion al powe r, and ju d i c i al power and re s ponsibility (and, thus, the sepa-
r a t ion and balance of powe r s )—either in times of war or re l a t i ve peace. An
u nd e r s t a nding of which issues are re l a t i vely settled and which qu e s t ion s
remain, of which approaches to incor por a t ion have actually been accepted
or utilized and which approaches are still pos s i ble, and of which con s equ e n c e s
a re likely to flow from va r ious al t e rn a t i ves is there f ore quite import a n t .

U n l i ke other re f e rence works, this study contains detailed inqu i ry into each
of these con c e rns. With respect to seve r al specific topics, it offers not only an
e x pos i t ion of each re l e vant con s t i t u t ion al textual prov i s ion and va r ious know n
views of the Fou nders, but also the only detailed expos i t ion of re l e vant tre nd s
in ju d i c i al op i n ion and op i n ions of the Attorn e y ’s General throu g h out ou r
n a t ion ’s history. For the first time in our history, co m p u t e r-assisted re s e a rc h
has al l owed the identific a t ion of all re l e vant cases and actual pa t t e rns and
t re nds in expectation, approach, and decision. Re l e vant pa t t e rns of ju d i c i al
e x p e c t a t ion are often fou nd in seve r al cases through time and are expl a i n e d
by or rest upon no single case or set of facts. They exist as pa rt of the proc e s s
of ju d i c i al appl i c a t ion and are of value in their own right as evident pa t t e rn s
of ju d i c i al expectation con c e rning pa rticular approaches to incor por a t ion ,
competencies, rights or duties, whether or not they we re requ i red for a pa r-
ticular holding or, for example, whether or not a case was primarily civil,
c r i m i n al, prize or ad m i r alty in foc u s .1 L i t e r ally thou s a nds of cases and op i n-
ions we re re s e a rched in order to provide the most co m plete evidence of re l e-
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x P re f a c e

vant tre nds and pa t t e rns of expectation and practice known to date. For exam-
ple, over three thou s a nd U.S. cases ad d ressing the phrases intern a t ion al law,
law of nations, or treaties we re investigated. Addition al l y, over one thou s a nd
of the cases ad d ressing human rights or equ i valent phrases we re discove re d ,
d oc u mented, and studied. The product of such inve s t i g a t ions should prove
to be histor i c ally and con s t i t u t ion ally significant, for through this eff ort some-
t i mes newly discove red or re d i scove red qu e s t ions, interpre t a t ions, tre nd s ,
norms, and exceptions or al t e rn a t i ves have eme rged which hopefully will
enrich und e r s t a nding and provide far greater insight into both the proc e s s e s
a nd possibilities of incor por a t ion. 

J ordan J. Pau s t

436 U.S. 907 (1978). Such are often pa rt of the process of ju d i c i al identific a t ion and
a ppl i c a t ion of legal precepts and competencies, and they can be far more significant than
pa rticular holdings in shaping or stabilizing expectations about rights, duties, and pow-
ers. By focusing me rely on holdings, one can miss significant or even essential pa t t e rns of
ju d i c i al expectations, tre nds, and cond i t ioning factor s .
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