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Foreword

“It was the best of times; it was the worst of times.” So Charles Dickens fa-
mously began his Tale of Two Cities, succinctly capturing his appraisal of the
London and Paris, the England and France, of 1775. As I look at a much nar-
rower canvas, the American legal profession midway through the first decade
of this new century, in the light of the important collection that Marjorie Sil-
ver has evoked and edited, the Dickensian epigram seems newly apt.

The “ wors t” is an old tale, h a pp i ly not to be reco u n ted here . Th ere is a now
familiar litany of exhibits: The relevant citations usually begin with Anthony
Kron m a n1 and Ma ry Ann Glen don ,2 at the head of a len g t h ening catalogue of
indictments attesting to serious failings in the professed norms as well as the
actual practi ces of l aw yers , with del eterious impacts on them , on their cl i en t s ,
and on the citizenry at large.

In the decade that began about 30 years ago, several powerful critiques ap-
pe a red , wh i ch drew into serious qu e s ti on core premises of the trad i ti onal con-
cept of advoc ac y. Ri ch a rd Wa s s ers trom (1975) do u bted the ju s ti f i c a ti on for
the preva l ent em phasis on attorn ey ro l e - d i f feren ti a ti on and profe s s i onal dom-
i n a ti on of cl i en t s ;3 Wa rren Lehman (1979) de s c ri bed the unspo ken pre su p-
po s i ti ons that law yers and cl i ents each bring to their convers a ti on s , wh i ch dis-
tort their unders t a n d i n gs of one another ’s inten ti ons or pri ori ti e s ;4 Leon a rd
Riskin (1982), looking beyond the lawyer’s “standard philosophical map,” de-
veloped a justification for taking seriously the place of mediation in the prac-
tice and teaching of law;5 Carrie Menkel-Meadow (1984) presented a “prob-



lem-solving” alternative to prevalent conceptions of the negotiation process;6

earlier, Bill Simon (1978) had offered a comprehensive critique of the major
vers i ons of the “ i deo l ogy of advoc ac y.”7 The cri ti que bu r geon ed , a n d , as if
foreshadowing professional “buy-in” to at least some of it, the American Bar
As s oc i a ti on’s Kutak Com m i s s i on (1977-1983) seem ed for a time to be lead i n g
the or ga n i zed Bar to rein in at least the more vi s i bly probl em a tic aspects of
dominant approaches to the practice of law.8

It was not to be . The profe s s i on , evi dencing some real su pp l en e s s ,
s oberly incorpora ted some of the cri ti que in casebooks and con feren ce for-
m a t s , while rej ecting even modest attem pts to ch a n ge the ru l e s . At the same
ti m e , it ad a pted qu i ck ly and powerf u lly ye a r- by - year to ch a n ges in the eco-
n omics and tech n o l ogy of what was coming to be thought of as the “pro-
du cti on of l egal servi ce s .” E m er gent vers i ons of practi ce on ly stren g t h en ed
the disaffecti on of those who had seen merit in the earl i er cri ti qu e . Am on g
m a ny examples of these are ever- i n c reasing su b - s pec i a l i z a ti on , gl ob a l i z a-
ti on of the law firm , mu l ti - d i s c i p l i n a ry practi ce (de facto i f not de jure) ,
tra n s form a ti on of the meaning of p a rtn ers h i p, en h a n ced opportu n i ti e s ,
and pre s su res for en ormous prof i t s : The re sult has been a deepening of t h e
“com m od i f i c a ti on” of both practi ce and te ach i n g, and of the lives of t h o s e
en ga ged in them .

Wh a t , t h en , is the “be s t” n ews? To me, the essays that fo ll ow dem on s tra te
that it is not nece s s a ry to ch a n ge profe s s i onal norms to make it po s s i ble for those
who find them seri o u s ly defic i ent to mark out a different road . That 90s ex-
h ort a ti on , “ Just do it!,” is actu a lly fe a s i bl e , and does not alw ays entail stepp i n g
of f a l one into an unch a rted wi l dern e s s . I wi ll refer in gen eral terms to on ly an
i llu s tra tive sample of exc i ting devel opm ents that one or more of the essays that
fo ll ow pre s en t :

• A “collaborative law” movement is not only a challenging idea, it is in-
deed a movement already in existence. It has undertaken, for example,
to practice family law in a manner thought by its practitioners to be re-
sponsive to what clients really care about, as well as to the factors that
led its members to want to practice family law in the first place. Instead
of deb a ting fru i t l e s s ly with their te ach ers , cl a s s m a te s , or co lleagues wh o

xii FOREWORD

6 . Ca rrie Men kel - Me adow, Towa rd An ot h er Vi ew of Legal Negoti a ti o n, 31 U C LA L. R ev.
754 (1984).

7. William H. Simon, The Ideology of Advocacy, 1978 Wis. L. Rev. 30.
8. ABA Special Comm. on Prof ’l Standards, Robert J. Kutak, Chairman (1977-1983).



do not share their vision, they are meeting, talking, and forming prac-
tices with those who do.

• Similarly, lawyers and students who find the concept of “therapeutic ju-
ri s pru den ce” valid and rel evant now have the re s o u rce s , in the litera tu re
and among profe s s i onal co ll e a g u e s , to begin to learn the skills nece s s a ry
to practice it. Responsive to its opportunities as well as its dangers, they
can leave off debating whether the latter should choke off serious pur-
suit of the former.

• By seeking to devel op attri butes like atten tiveness and aw a reness as a
l aw yering skill and not simply a way to “u nwi n d ” a f ter a stressful day,
lawyers are transcending the polarization of thinking and doing that is
so powerful both in soc i ety at large and among the profe s s i on . Begi n-
ning to think that way brings specific guides and supportive communi-
ties into vi ew, and one does not need to persu ade mu l ti tu des in order
to find and follow them.

• Another polarization that has been cracked open is that between bene-
fiting the client (one’s only “proper” business) and benefiting oneself in
a non-material (and therefore “self-indulgent”) way. Learning to listen
becomes a major lawyering priority as a spiritual practice: It serves the
client, for listening to clients is representing them, but it is a worthy ac-
tivity in the life of the lawyer as well, for it legitimates and focuses the
impulse to live a life of service to others.

These are on ly a few manife s t a ti ons of the wi de - ra n ging ch a ll en ges de-
scribed and developed below, which are being acted upon and implemented
day-by-day, beneath the radar screen of most academic and professional dis-
putation. You— student, practitioner, teacher—needn’t lead a parade to live
your work life in ways that make sense to you. Others have come before, are
coming along now, and are here as teachers/fellow-learners.

Th a t , to me, is the message of this boo k . Is it “su bvers ive ,” as Ma r j orie Si l-
ver dari n gly proclaims in its opening line? Well , to me that depends on how
you understand the word . I don’t ex pect the pri ori ties and premises that an-
i m a te these essays to become dominant in the profe s s i on , and the ex pect a-
ti on that they might can be a ro ute to bu rn - o ut and disillu s i on m en t . Th e
deeper poi n t , and perhaps the more rel evant su bvers i on , is that the “devi a n t”
vi ews need n’t t a ke over, n eed n’t become norm a tive . Th ere is room for each
of us to fo ll ow the path that makes sense to him or her. You are not alon e .
Ot h ers are walking along with yo u ; i n deed , m a ny have been tre ading alon g
a l re ady; t h ere is mu ch to learn , mu ch to te ach , m a ny to su pport , and find
su pport from . L i ke Emily Di ck i n s on , the aut h ors of this co ll ecti on “dwell in

FOREWORD xiii
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po s s i bi l i ty.”9 Join them , or some of t h em , i f you dec i de you are or become of
a mind to.

Howard Lesnick
Jefferson B. Fordham Professor of Law

University of Pennsylvania Law School
August 2006

9. Emily Dickinson, “I dwell in possibility” (Poem No. 657).
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1. See infra ch. 15: Leonard L. Riskin, Awareness in Lawyering: A Primer on Paying At -
tention, at p. 447.

2 . At last co u n t , the bi bl i ogra phy of the web s i te of the In tern a ti onal Net work on Th er-
a peutic Ju ri s pru den ce listed twen ty-nine books & mon ogra ph s , t wen ty - t wo sym po s i a , a n d
800 articles, all published over the past fifteen years. See International Network on Thera-
peutic Jurisprudence, TJ Bibliography, at http://www.law.arizona.edu/depts/upr-intj/ (last
visited June 29, 2006).

3. See generally Symposium, Lawyering and its Discontents: Reclaiming Meaning in the
Pra cti ce of Law, 19 To u ro L. R ev. 773 (2004) [herei n a f ter To u ro Sym po s iu m ] ; Steven
K eeva , Tra n s forming Practi ce s : Finding Joy and Sati s facti on in the Legal Life
(1999).

Preface

Bew a re . This book is su bvers ive . It is a co u n ter- c u l tu re boo k . It aims to
su bvert the legal profe s s i on’s prevailing gl ad i a torial parad i gm . It is, to use Pro-
fe s s or Leon a rd Ri s k i n’s ph ra s e , s om ething of f “the law yer ’s standard ph i l o-
sophical map.”1 It promises a vision of practicing law that is likely very differ-
ent than what you learn ed in law sch oo l , or, for those of you who are curren t ly
law students, what you have been learning in most of your law school classes.

When I first conceived the idea for this book, my intent was to produce a
com preh en s ive com pen d ium of the knowl ed ge , s k i ll s , and va lues nece s s a ry to
practice law as a healing profession. I quickly realized, however, the absurd-
i ty of that ambi ti on . That would requ i re a whole libra ry, not a single vo lu m e .2

In s te ad , I set out to solicit a diverse ra n ge of con tri buti ons from aut h ors
who had something meaningful to contribute to the body of literature aimed
at lawyers who desire to practice law as a calling, who are interested in devel-
oping the com petencies to practi ce law as a healthy, healing profe s s i on , on e
that the lawyer finds fulfilling and rewarding and that is beneficial and thera-
peutic for the cl i en t . Wh en law yers find ways to practi ce law that opti m i ze
t h eir own and their cl i en t s’ well bei n g, t h ey can rec a ptu re the moral vi s i on that
originally attracted them to the law, and, in so doing, find joy and meaning
in their practices.3



xvi PREFACE

Th ere exists trem en dous discon tent among the practicing bar. Ma ny
l aw yers have found them s elves unhappy or unfulfill ed in their practi ce s . Com-
pared to other professionals, lawyers suffer disproportionately from excessive
s tre s s , su b s t a n ce abu s e , and other em o ti onal diffic u l ti e s . Ma ny find them s elve s
demoralized or disillusioned about the practice of law.

Here’s the good news . Recent ye a rs have wi tn e s s ed a spate of both new and
ren ewed approaches to the practi ce of l aw. Di s a f fected by the advers a ri a l
model, many practitioners have engaged in a quiet revolution, a marriage of
t h eory and practi ce de s i gn ed to maximize the healing po ten tial of the law. Th e
intention for this book is to inspire law students and lawyers to pursue paths
and practices that will be more beneficial for more clients, and more mean-
ingful and rewarding for more lawyers. Hopefully each reader will find some-
thing in this book that en h a n ces his or her well being in practi ce , so that all
lawyers may realize the possibilities of careers well spent.

Marjorie A. Silver
August 2006
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1 . S u ccess Bri efs for Law yers : I n s p i rati onal Insigh ts on How to Succeed at
L aw and Life 49 (Am i ram Elwork & Ma rk R. Siwik ed s . , 2001) (qu o ting a law firm fo u n d-
ing partner).

2. That it is viewed as a game by at least one judge is illustrated by an order out of the
United States District Court in the Middle District of Florida in June of 2006. Judge Gre-
gory Presnell issued a discovery order that read, as follows:

ORDER
This matter comes before the Court on Plaintiff ’s Motion to designate loca-

tion of a Rule 30(b)(6) deposition. .. . Upon consideration of the Motion— the
latest in a series of Gordian knots that the parties have been unable to untangle
without enlisting the assistance of the federal courts—it is

ORDERED that said moti on is DENIED. In s te ad , the Co u rt wi ll fashion a new
form of a l tern a tive dispute re s o luti on , to wi t : at 4:00 P. M . on Fri d ay, June 30,
2 0 0 6 , co u n s el shall convene at a neutral site agree a ble to both parti e s . If co u n s el

Introduction

I came to re a l i ze that the best law yers I have ever known , a ll had thre e
main qualiti e s .. . . T h ey were high ly co m peten t , had unshakable integri ty,
and tru ly cared—a b out their families, t h eir coll e a g u e s , t h eir cl i en t s , a n d
their community. . . . I’ve learned the hard way that caring about things
is at least as important as being competent and ethical in life.1

Wh en we repre s ent a cl i en t , we receive into our care a human being with an
a rray of probl ems and po s s i bi l i ti e s , on ly some of wh i ch are likely to be lega l .
The trad i ti onal law sch ool curri c u lu m , h owever, does not prep a re its gradu a te s
well for the day - to - d ay practi ce of l aw. It is even more defic i ent in prep a ri n g
s tu dents for altern a tive vi s i ons of what it means to be a law yer. The first ye a r
c u rri c u lum consists largely of a n a lyzing appell a te co u rt dec i s i on s . Wh en we law
profe s s ors speak of te aching stu dents to “think like law yers ,” what we gen era lly
mean is we want to cultiva te the skills of advoc acy and argumen t . We want them
to master the abi l i ty to argue both sides of a “c a s e ,” so that they may devel op the
n ece s s a ry com peten ce to serve as hired guns for con ten tious cl i en t s . In large
m e a su re , we prep a re stu dents to be players in the advers a ry sys tem ga m e .2
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cannot agree on a neutral site , t h ey shall meet on the front steps of the Sam M.
G i bbons U. S . Co u rt h o u s e .. . . E ach law yer shall be en ti t l ed to be accom p a n i ed by
one para l egal who shall act as an attendant and wi tn e s s . At that time and loc a-
ti on , co u n s el shall en ga ge in one (1) game of “rock , p a per, s c i s s ors .” The wi n n er
of this en ga gem ent shall be en ti t l ed to sel ect the loc a ti on for the 30(b)(6) depo-
s i ti on to be held som ewh ere in Hi ll s boro u gh Co u n ty du ring the peri od Ju ly 11–12,
2 0 0 6 . If ei t h er party disputes the outcome of this en ga gem en t , an appeal may be
fil ed and a hearing wi ll be held at 8:30 A . M . on Fri d ay, Ju ly 7, 2006 before the un-
ders i gn ed in Co u rtroom 3, G eor ge C. Young Un i ted States Co u rt h o u s e . . .

Case No. 6:05-cv-1430-Orl-31JGG (U.S. D. Ct. Middle D. Fla., June 6, 2006).
3 . This history is drawn largely from Ma r j orie A . Si lver, Love , Ha te and Other Em oti o n a l

Interference in the Lawyer/Client Relationship, 6 Clin. L. Rev. 259, 284-88 (1999).
4. Id. at 284.
5 . How a rd R. Sack s , Human Rel a tions Training for Stu d ents and Law yers , 11 J. L ega l

Educ. 316, 317 (1959).
6. Id. at 321 n.13.

In c re a s i n gly, t h o u gh , l aw te ach ers—both clinical and cl a s s room—i n s p i red
by approaches such as Therapeutic Jurisprudence, Creative Problem-Solving,
and Humanizing Legal Education, are integrating into our teaching individ-
ual and systemic approaches that challenge the gladiator model of lawyering.
New ped a gogy is informing old co u rs e s , and new co u rses are evo lving and
taking their places in the curriculums of increasing numbers of law schools.
This book bears the fruit of many of these efforts.

The con tri butors to this book come from wi dely diverse back gro u n d s .
What they share are vi s i ons for more thera peuti c , m ore ben efic i a l , m ore hel p-
ing, healing ways to practice law. This book is a resource for law professors,
law students, and lawyers who share those visions.

Some History3

Al t h o u gh the em er ging interest in law as a healing profe s s i on is of rel a tively
recent vi n t a ge , the seeds can be found dec ades ago. As early as 1955, E rwi n
Griswold, former dean of the Harvard Law School, called upon the bar and
the legal ac ademy to recogn i ze the need for human rel a ti ons training in law
s ch oo l . Dean Gri s wold urged law yers to stu dy social scien ce litera tu re on
human relations, noting that the average lawyer spent far more time interact-
ing with people than reading and arguing appellate cases.4

Dean Gri s wo l d ’s call inspired Profe s s or How a rd Sacks to of fer an ex peri-
mental human relations course at Northwestern Law School during the 1957-
58 sch ool ye a r.5 The co u rs e , en ti t l ed Profe s s i onal Rel a ti on s , was app a ren t ly
the first co u rse at any law sch ool to app ly human rel a ti ons training to law yers .6
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7 . An d rew S. Wa t s on , The Law and Beh avi o ral Sci en ce Proje ct at the Un ivers i ty of Pen n -
sylvania: A Psychiatrist on the Law Faculty, 11 J. Legal Educ. 73 (1958).

8 . S e e id.; An d rew S. Wa t s on , Some Ps ych ol o gical As pe cts of Te a ching Professional Re -
sponsibility, 16 J. Legal Educ. 1 (1963); Andrew S. Watson, The Lawyer as Counselor, 5 J.
Fam. L. 7 (1965); Andrew S. Watson, The Quest for Professional Competence: Psychological
Aspects of Legal Education, 37 U. Cin. L. Rev. 91 (1968); Andrew S. Watson, Lawyers and
Professionalism: A Fu rt h er Ps ych i a tric Pers pe ctive on Legal Edu c a ti o n, 8 U. M i ch . J. L . R e-
form 248, 265–78 (1975); Andrew S. Watson, The Lawyer in the Interviewing and
C o u n s eling Proce s s ( 1 9 7 6 ); A n d rew S. Wats on , P s ych i atry for Law yers ( rev. ed .
1978).

9. Harrop A. Freeman, Legal Interviewing and Counseling (1964).
10. Id. at ix–x.
1 1 . Alan Ston e , Legal Edu c a tion on the Cou ch , 85 H a rv. L . R ev. 392 (1971); A la n

Stone, Law, Psychiatry, and Morality: Essays and Analysis 199 (1984).
12. Stone, Legal Education on the Couch, supra, at 428. Professor Stone notes the lim-

itation of the Freeman book’s case studies:
Cases like those collected by Professor Freeman do have some utility, but often

Profe s s or An d rew Wa t s on , a psych i a trist who later held a joint appoi n t-
m ent at the Un ivers i ty of Mi ch i gan law and medical sch oo l s , t a u ght similar
experimental courses.7 In his endeavors to bridge the gap between psychiatry
and the practi ce of l aw, over a twen ty - year peri od Profe s s or Wa t s on publ i s h ed
nu m erous arti cles and books for a legal audien ce .8 His work ex p l ored the cl i n-
ical app l i c a ti on of p s ych o t h era peutic insights to legal edu c a ti on and the prac-
ti ce of l aw. Wa t s on urged legal edu c a tors to incorpora te basic psych i a tric pri n-
ciples into mainstream legal education.

In 1964, Ha rrop Freem a n , a Corn ell law profe s s or, p u bl i s h ed the firs t
co u rs ebook devo ted to the tech n i ques and psych o l ogy of i n tervi ewing and
counseling clients.9 In a preface to the book, Dean Griswold praised the work
for recognizing the import a n ce of c u l tiva ting interpers onal skills for the ef-
fective practi ce of l aw. Dean Gri s wold wro te that by seeking to fill a void in
legal education—a field devoted until then almost entirely to the Langdellian
case met h od— Freem a n’s con tri buti on was “almost as mu ch a pion eeri n g
book as was Dean Langdell’s Cases on Contracts.”10

An o t h er important con tri butor to the field was Alan Ston e , Profe s s or of
Law and Psychiatry at Harvard University.11 In a 1971 law review article, Pro-
fessor Stone lamented that sixteen years had passed since Dean Griswold had
made his oft-cited declaration that legal education neglected human relations
tra i n i n g. “ In spite of Dean Gri s wo l d ’s en t hu s i a s m ,” Profe s s or Stone wro te , “l aw
s ch oo l s . . . h ave largely ign ored the re s pon s i bi l i ty of te aching intervi ewi n g,
counseling, negotiating, and other human relations skills, and Harrop Free-
man’s work has not generated a new Langdellian dynasty.”12
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they neither have the psychological depth nor the complexity that allows for rig-
orous analys i s ; n or do they invo lve the stu dent pers on a lly in a way wh i ch per-
mits the psych o l ogical el em ents to come to life and be com preh en ded at the level
of emotionally significant learning.

Id. at 429.
1 3 . James A Elkins, A Cou n seling Mod el for Law yering in Divo rce Case s, 53 N otre Da m e

Law. 229 (1977); James A Elkins, The Legal Persona: An Essay on the Professional Mask, 64
Va . L . R ev. 756 (1978); James A . E l k i n s , A Hu m a n i s tic Pers pe ctive in Legal Edu c a ti o n , 6 2
Neb. L. Rev. 494 (1983).

14. Elkins, A Humanistic Perspective in Legal Education, supra.
15. Professor Elkins speculated that the loss of interest might have been due to a grow-

ing realization among academics that the psychoanalytic or humanistic perspectives were
unlikely to engender substantial change in legal education. “[L]egal educators,” he wrote,
moved to take up other concerns as they realized “conscious[ly] or unconscious[ly], that
counseling was not going be the catalytic agent for change. . . .” Id. at 508 n.56.

1 6 . Wa l ter Gell h orn , “ Hu m a n i s tic Pers pe ctive”: A Cri ti q u e, 3 2 J. L egal Edu c . 9 9 , 9 9
(1982) (c i ting Ch a rles A . Rei ch , Towa rd the Hu m a n i s tic Stu dy of Law, 74 Yale L.J. 1 4 0 2
(1965); Robert S. Redmount, Humanistic Law Through Legal Education, 1 Conn. L. Rev.
207 (1968)). The Gellhorn article is interesting in and of itself. It is a rather venomous ap-
praisal of the humanistic movement and the book, Becoming a Lawyer, see infra note 17.
Th ere is some history here . Som ewh ere in the bowels of my fil e s , I discovered a ph o tocopy
of f a s c i n a ting corre s pon den ce bet ween Wa l ter Gell h orn and Jack Hi m m el s tein from the
summer of 1978. Gellhorn politely but dismissively responds to a draft Himmelstein had
a pp a ren t ly shared with him of Jack Hi m m el s tei n , Re a s sessing Law Sch ooling: An In q u i ry
into the Application of Humanistic Educational Psychology to the Teaching of Law, 53 N.Y.U.
L. Rev. 514 (1978).

In the late seventies and early eighties, Professor James Elkins of the West
Vi r ginia Un ivers i ty Co ll ege of L aw made several con tri buti ons to the litera-
tu re advoc a ting training in human rel a ti on s .1 3 In a 1983 law revi ew arti cl e ,
Profe s s or Elkins argued for the revi t a l i z a ti on of a hu m a n i s tic pers pective in
legal education.14 He observed that the psychoanalytic approach, popular in
the ju ri s pru den ce of the 1960s and early 1970s, h ad fall en into disfavor by the
1980s.15

Law and Humanism
In terest in the devel opm ent of human rel a ti ons skills in law sch ools was

cl o s ely align ed with the law and humanism movem ent that ga i n ed a core of
proponents in the 1970s and early 1980s. While articles advocating for an ap-
proach that paid attention to the humanistic side of lawyering began appear-
ing in the mid- to late- sixties,16 it was in the late seventies and early eighties
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1 7 . E l i za beth Dvork i n , Jack Himmel stein & Howa rd Lesnick , B ecoming a
L aw yer: A Humanistic Pers pective on Legal Edu c ati on and Profe s s i ona l i s m 2
(1981) [hereinafter Dvorkin et al.]. By 1983, Professor Elkins was already lamenting its
decline. See supra note 14.

18. See, e.g., David M. Hunsaker, Law, Humanism and Communication: Suggestions for
Limited Curricular Reform, 30 J. Legal Educ. 417 (1979–80). Although this article, writ-
ten by a profe s s or of s peech com mu n i c a ti on at the Un ivers i ty of Vi r gi n i a , ack n owl ed ged
the “ va lu e s”qu e s ti on , its pri m a ry focus was on the need for introducing interpers onal skill
development into the law school curriculum.

19. Dvorkin et al., supra note 17, at 3.
20. Id. at 1–2.
2 1 . For the past twen ty ye a rs or more , tow a rds the end of e ach sem e s ter in Profe s s i on a l

Re s pon s i bi l i ty, I su rvey stu den t s’ h opes and con cerns abo ut practicing law. The most com-
mon response to the question of “What excites you most about the law?” has consistently
remained responses about the possibility of “helping others.”

2 2 . See infra n o te 51 (discussing Vi k tor Fra n k l ’s sch ool of l ogo t h era py and man’s search
for meaning).

23. Dvorkin et al., supra note 17, at 2. When I entered the University of Pennsylva-
nia Law School in 1970, it was at the height of the Civil Rights movement and the oppo-
s i ti on to the Vi etnam Wa r. Ma ny if not most of my cl a s s m a tes shared the vi s i on that, a rm ed
with law degree s , we could be ch a m p i ons figh ting for social ju s ti ce and equ a l i ty. Th ree
ye a rs later, s om ething had happen ed . Most of my cl a s s m a tes sought and found jobs at pre s-
ti gious law firm s . O n ly a few of us maintained the ideals that drew us to the law in the firs t

that the movem ent ga i n ed mom en tu m . Perhaps it re ach ed its apex in 1981,
with the publication of Becoming a Lawyer: A Humanistic Perspective on Legal
Education and Professionalism.17

For some, introducing humanism into the curriculum meant focusing on
devel oping interpers onal skill s ;1 8 for others , l i ke the aut h ors of Be coming a
Lawyer, it was a call for a more value-focused legal education. This focus on
va lues however, was co u p l ed with ren ewed atten ti on to the human el em ent in
the law: the h u m a n bei n gness of te ach ers , s tu dents and, most import a n t ly,
cl i en t s .1 9 The book was an out growth of a federa lly - f u n ded proj ect based at
Columbia Law School, the Project for the Study and Application of Human-
i s tic Edu c a ti on in Law. The Proj ect’s mission was to ad d ress the percepti on
that in the process of training law stu dents to become law yers , for the most
p a rt legal edu c a tors at best ign ored and at worst dismissed atten ti on to the
core va lues that attracted many stu dents to the stu dy of l aw.2 0 These va lues in-
clu ded the de s i re to “h elp peop l e ,” to “m a ke a differen ce ,” to seek ju s ti ce , to
have a positive impact on the world.21 The intellectual indoctrination of law
s tu dents distanced many from the ideals that provi ded a meaning for the work
t h ey wi s h ed to do,2 2 t hus thre a tening to sep a ra te law yers from their own mora l
core.23
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place.
For studies demonstrating that wellbeing is nurtured far more by intrinsic rather than

extri n s i c rew a rd s , s ee i n f ra ch . 3 : Susan Daicof f , Law yer Perso n a l i ty Traits and their Rel a -
tionship to Various Approaches to Lawyering, at pp. 92–93.

2 4 . S e e Susan Daicof f , Law as a Healing Profession: The “Co m preh en s ive Law Movem en t,”
6 Pepp. Disp. Resol. L.J. 1, 47(2006).

25. See infra notes 36–41 and accompanying text.
2 6 . S e e, e . g ., Dennis P. S to lle et al., In tegra ting Preven tive Law and T h era peu tic Ju -

ri s pru d en ce: A Law and Ps ych ol o gy Ba sed Approa ch to Law yeri n g , in P racticing Th era-
peutic Ju ri s pru den ce : L aw as a Helping Profe s s i on 5 , 7 –8 (Dennis P. S to ll e , D avi d
B. Wex l er & Bru ce J. Wi n i ck ed s . , 2 0 0 0 ) ; In tern a ti onal Net work on Th era peutic Ju-
ri s pru den ce , a t h t tp : / / w w w. l aw. a ri zon a . edu / dept s / u pr-intj/ (of ficial web s i te of the In ter-
n a ti onal Net work on Th era peutic Ju ri s pru den ce) (last vi s i ted Ju ly 28, 2006) [herei n a f ter
TJ Web s i te ] .

27. Preventive law, which focused on proactive counseling to avoid future legal prob-
l em s , d a tes back to the 1950s. The father of the movem ent was Profe s s or Louis Brown .

Therapeutic Jurisprudence and the
Comprehensive Law Movement

Some have spec u l a ted that the disillu s i on m ent fuel ed by the Vi etnam Wa r
and Wa ter ga te may have dampen ed the ef forts of reform ers to approach law
and its probl ems inform ed by a hu m a n i s tic pers pective , t hus prec i p i t a ting the
i n d ivi dualism and materialism that thrived in the 1980s.2 4 In terest in a more
hu m a n i s tic approach to legal edu c a ti on and the practi ce of l aw may have
w a n ed , but it did not disappe a r. Profe s s or Susan Daicof f has su gge s ted that
the increasing soc i etal disillu s i on m ent with the materi a l i s ti c , egocen trism of
the 1980s may have paved the way for the bu r geoning of devel opm ents in the
last dec ade of the twen ti eth cen tu ry and the beginning of the twen ty - firs t , for
what Profe s s or Daicof f has named The Com preh en s ive Law Movem en t .2 5

Therapeutic Jurisprudence
Probably the most influential of these developments has been Therapeutic

Ju ri s pru den ce (T J ) . Gro u n ded in the noti on that law and legal actors cause
o utcomes that may be ei t h er thera peutic or anti - t h era peuti c , TJ calls for at-
ten ti on to those ef fects and a conscious ef fort , con s i s tent with legal ri ghts and
other important values, to promote legal consequences that enhance wellbe-
ing, and minimize those that diminish it.26 The subsequent “marriage” of TJ
with the Preventive Law model27 calls for, in Professor Bruce Winick’s words,
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Al ong with Profe s s or Edw a rd Dauer and others , Profe s s or Brown fo u n ded the Na ti on a l
Cen ter for Preven tive Law at the Un ivers i ty of Denver. S e e Ca l i fornia We s tern Sch ool of
L aw Na t’l Cen ter for Preven tive Law, Louis M. B rown Pro gram in Preven tive Law, a t
h t tp : / / w w w. preven tivel aw yer. or g / m a i n / def a u l t . a s p ? p i d = brown _ progra m . h tm (last vi s i ted
Ju ly 25, 2 0 0 6 ) . In 1969, Profe s s or Brown began the first ever inters ch o l a s tic cou n sel i n g com-
petition. Hunsaker, supra note 21, at 422–23.

28. See infra ch. 11: Bruce J. Winick, Overcoming Psychological Barriers to Settlement:
Challenges for the TJ Lawyer, at p. 342.

29. The growth of problem-solving courts is perhaps the most dramatic example here
in the Un i ted State s . See infra text accom p a nying note 52 ( de s c ri bing probl em - s o lvi n g
co u rt s ) . See gen era lly Ju dging In a Th era peutic Key: Th era peutic Ju ri s pru den ce and
the Courts (Bruce J. Winick & David B. Wexler eds., 2003). Perhaps related to the suc-
cesses of the interdisciplinary approach used in problem-solving courts, increasingly legal
services offices are seeking to meet the “extra” legal needs of clients. One such example is
a program of the New York-based Office of the Appellate Defender. OAD Expands Social
Wo rk / Re - en try Pro gra m, VII N ews from the Office of the A ppellate Defen der 1
( 2 0 0 6 ) , ava i l a ble at h t tp : / / w w w. a ppell a tedefen der. or g / May % 2 0 2 0 0 6 . p d f (last vi s i ted Ju ly
26, 2006). Another example is the Georgia Justice Project, www.gjp.org. (last visited July
2 6 , 2 0 0 6 ) . S e e i n f ra ch . 1 6 : Ti m o t hy Floyd , Sp i ri tu a l i ty and Pra cti cing Law as a Healing Pro -
fession: The Importance of Listening, at pp. 482–83.

3 0 . Ju d ges from many different co u n tries around the world are em bracing TJ pri n c i-
p l e s . The Na ti onal Judicial In s ti tute in Ca n ada is dra f ting a handbook on how to incor-
pora te TJ principles into gen eralist co u rt s . In Ju ly 2004, Profe s s or Wex l er parti c i p a ted in
a work s h op for New Zealand ju d ges to help them iden tify and use thera peutic interven-
ti ons in gen eral co u rt work . See D avid B. Wex l er, T h era peu tic Ju ri s pru d en ce: It’s Not Ju s t
for Probl em - S olving Cou rts and Calen d a rs Anym o re: In tern a tional Devel opm en t s, at h t tp : / /
w w w. n c s con l i n e . or g / WC / Pu bl i c a ti on s / Tren d s / S pe Pro Th era p Tren d s 2 0 0 4 . h tm l (last vi s i ted
Au g. 3 , 2 0 0 6 ) . Last Novem ber, at their annual con feren ce in Pert h , the We s tern Au s tra l i a n
Co u n try Ma gi s tra tes unanimously passed a re s o luti on su pporting the use of TJ in thei r
co u rts and progra m s . See TJ Web s i te , su pra n o te 26, An n ou n cem en t s, June 3, 2 0 0 5 . S e e
a l so Mi ch ael S. Ki n g, T h era peu tic Ju ri s pru d en ce in the Co m m o nwe a l t h, 16 C om m on-
we a lth Ju d . J. 19 (2006) (su rveying use of TJ in the 53 indepen dent states around the
world that com prise the Com m onwe a l t h ) .

3 1 . S e e, e . g ., ch . 2 : Susan Broo k s , Using Social Wo rk Co n s tru cts in the Pra cti ce of Law;
ch . 1 1 : Bru ce J. Wi n i ck , Overcoming Ps ych ol o gical Ba rri ers to Set t l em ent: Chall en ges for the
TJ Law yer; Ch . 1 2 : D avid B. Wex l er, The TJ Criminal Law yer: T h era peu tic Ju ri s pru d en ce

“lawyers who practice their profession with an ethic of care, enhanced inter-
pers onal skill s , a sen s i tivi ty to their cl i en t s’ em o ti onal well being as well as thei r
legal rights and interests, and a preventive law orientation that seeks to avoid
legal problems.”28

TJ has had a profound impact over the past decade or so, not only on legal
s ys tems in the Un i ted State s ,2 9 but on legal insti tuti ons around the worl d .3 0 As
the reader will learn, many of the contributors to this book are writing from,
or are inform ed by, a TJ pers pective .3 1 The body of T J - rel a ted sch o l a rship con-
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and Criminal Law Pra cti ce; Ch . 1 4 : Kri s tin Hen n i n g, Defining the Law yer- S elf: Using T h er -
a peu tic Ju ri s pru d en ce to Define the Law yer ’s Role and Build All i a n ces that Aid the Child
C l i en t.

32. See Preface, supra note 3.
33. To date there have been three International Conferences on Therapeutic Jurispru-

den ce : in Wi n ch e s ter, E n gland in 1998, in Ci n c i n n a ti , Ohio in 2001, and in Pert h , Au s-
tralia in 2006. Numerous TJ-related conferences have been held around the globe over the
past several ye a rs . For ex a m p l e , the 20th annual meeting of the Au s tralia and New Ze a l a n d
As s oc i a ti on of L aw, Ps ych i a try and Ps ych o l ogy held in Au ck l a n d , New Zealand foc u s ed on
Th era peutic Ju ri s pru den ce . Profe s s or Wi n i ck ch a i red a panel on Th era peutic Ju ri s pru den ce
at the European Association of Psychology and Law held in Lisbon Portugal in 2001, and
a TJ session held at the International Association of Law and Mental Health in Amsterdam
in 2002. S e e Bru ce J. Wi n i ck , T h era peu tic Ju ri s pru d en ce Defin ed , a t h t tp : / / w w w. bru cewi n i ck
. com / Th era peuti c Ju ri s pru den ce . h tm (last vi s i ted Au g. 3 , 2 0 0 6 ) . Th era peutic Ju ri s pru den ce
p l ayed a sign i ficant role at the 2004 AALS Clinical Legal Edu c a ti on Con feren ce , se e The As-
s oc i a ti on of Am erican Law Sch ools Pre s en t s : A Con feren ce on Clinical Legal Edu c a ti on ,
Ba ck to Ba s i cs , Ba ck to the Fu tu re , a t h t tp : / / w w w. a a l s . or g / cl i n i c a l 2 0 0 4 / progra m . h tml (last
visited Aug. 3, 2006); and was featured at The Greek Conference on Professional Respon-
sibility in Crete in 2004. See The Greek Conference, at www.greekconference.com.au. See
a l so Sym po s iu m : T h era peu tic Ju ri s pru d en ce in Clinical Legal Edu c a tion and Legal Sk i ll s
Training, 17 St. Thomas L. Rev. 403 (2005).

34. Preface, Keeva, supra note 3.
35. See Daicoff, supra note 24, at 49–50. In January 2006, this group organized an all

d ay work s h op at the annual meeting of the As s oc i a ti on of Am erican Law Sch oo l s , in Wa s h-
ington, D.C. entitled A Search for Balance in the Whirlwind of Law School.

tinues to grow at an impressive rate,32 and numerous international interdisci-
p l i n a ry con feren ces foc u s ed on TJ theory and practi ces are held every ye a r
around the globe.33

Ot h er forces of well being have been at work . S teven Keeva’s 1999 boo k ,
Tra n sfo rming Pra cti ces: Finding Joy and Sati sf a ction in the Legal Li fe, s h a red the
stories of numerous attorneys who— often without the benefit of a theoreti-
cal framework like TJ—have forged a variety of pathways that allow them to
practi ce law con s i s tent with their va lues and bel i ef s ys tem s , a ll owing them , i n
Keeva’s words, to find joy and satisfaction in the legal life.34 Around the same
time, a group of law professors forged an on-line Humanizing Legal Educa-
tion (HLE) community. Propelled by the energy and commitment of Profes-
sor Lawrence Krieger from Florida State University, HLE attracted increasing
nu m bers of p a rti c i p a n t s , a round the co u n try and beyon d , determ i n ed to fin d
ways to re-humanize the law school experience.35
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36. “This term ‘vectors’ reflects the forward movement of the disciplines in the future
and their convergence toward common goals.” Id. at 3.

3 7 . For ad d i ti onal su m m a ries of the vectors that com prise the Com preh en s ive Law
Movem en t , s ee Susan Daicof f , The Role of T h era peu tic Ju ri s pru d en ce within the Co m pre -
hensive Law Movement, in Practicing Therapeutic Jurisprudence: Law as a Helping
P rofe s s i on 4 6 5 , 4 7 0–8 3 (Dennis P. S to ll e , D avid B. Wex l er & Bru ce J. Wi n i cked s . , 2 0 0 0 );
Susan Daicoff, The Comprehensive Law Movement, 19 Touro L. Rev. 825, 832–45 (2004).

38. Daicoff, supra note 24, at 5.
39. Id. at 16–38.
40. Id. at 5.
41. Id. at 9.

The Comprehensive Law Movement
Around 2000, Professor Susan Daicoff coined the term The Comprehensive

Law Movem en t (CLM) to de s c ri be the con flu en ce of rel a ted devel opm en t s , or
as she has call ed them , ve cto rs3 6 — of wh i ch Th era peutic Ju ri s pru den ce is
on e—that com prise this “m ovem en t .”3 7 Profe s s or Bru ce Wi n i ck ch a racteri zed
these as

[M]embers of an extended family. . . . [S]ome have red hair, some
h ave brown hair and brown eye s , s ome have blue eye s [ . B ] ut wh en
you put them all toget h er for a group ph o to, a striking family re-
s em bl a n ce is evi dent in each mem ber. Yet , e ach mem ber has his or
h er own disti n ctive fe a tu res that are peculiar to that mem ber on ly.
The beauty of the movement is evident not only in the features that
unify the[m] but also in their distinct and individual differences.38

These vectors , as de s c ri bed by Profe s s or Daicof f , i n clu de the l en se s of T J,
Preven tive Law, Procedu ral Ju s ti ce , Cre a tive Probl em - So lvi n g, and Ho l i s ti c
Ju s ti ce , as well as the pro ce s se s of Co ll a bora tive Law, Tra n s form a tive Med i a-
ti on , Re s tora tive Ju s ti ce , and Probl em - So lving Co u rt s .3 9 In her ex p l ora ti on of
the similari ties and the differen ces among these vectors , Profe s s or Daicof f
n o tes that all of t h em aim to “m a x i m i ze the em o ti on a l , p s ych o l ogi c a l , and re-
l a ti onal well being of the indivi duals and com mu n i ti e s” i nvo lved ,4 0 and requ i re
attention to extra-legal factors.41

The Contents
The eighteen chapters of this book will introduce the reader to a variety of

s k i ll s , tech n i qu e s , va lu e s , a t ti tu de s , and inform a ti on , s ome essen tial and all
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4 2 . “Af fective” means “of or pertaining to em o ti on s , m ood , m ental state , feel i n g, s en s i-
bi l i ty.” Bi o l ogy - O n l i n e . or g, Af fe ctive , a t h t tp : / / w w w. bi o l ogy - on l i n e . or g / d i cti on a ry / a f fective
(last vi s i ted Ja n . 2 , 2 0 0 6 ) . The earliest referen ce to a f fe ctive law yeri n g of wh i ch I am aw a re
a ppe a rs in Ca rrie Men kel - Me adow, Na rrowing the Gap by Na rrowing the Fi eld: W h a t’s Mi s s -
ing from the Ma c Cra te Repo rt—Of Sk i ll s , Legal Sci en ce and Being a Human Bei n g, 69 Was h .
L . R ev. 5 9 3 , 606 (1994), in wh i ch Profe s s or Men kel - Me adow cri ti ques the Mac Cra te Report
for ign oring the affective aspects of l aw yeri n g. Su b s equ en t ly, o t h ers , most prom i n en t ly, Pro-
fe s s ors Peter Margulies and Linda Mi lls have wri t ten abo ut a f fe ctive law yering in the dom e s ti c
vi o l en ce con tex t . S e e, e . g ., Peter Ma r g u l i e s , Repre sen t a tion of Do m e s tic Vi ol en ce Su rvivo rs as
a New Pa ra d i gm of Poverty Law: In Search of Acce s s , Co n n e cti o n , and Vo i ce, 6 3 G eo. Was h .
L . R ev. 1 0 7 1 , 1072–73 (1995); Linda G. Mi ll s , On the Other Side of Si l en ce: Af fe ctive Law yer -
ing for In ti m a te Abu se, 8 1 C orn ell L. R ev. 1225 (1996). See also Linda G. Mi ll s , Af fe ctive
Law yering: The Em otional Di m ensions of the Law yer- C l i ent Rel a ti o n, i n P racticing Th er-
a peutic Ju ri s pru den ce : L aw as a Helping Profe s s i on 419 (Dennis P. S to ll e , D avid B.
Wex l er, Bru ce J. Wi n i ck ed s . , 2 0 0 0 ) .

u s ef u l , to the a f fe ctive practi ce of l aw.4 2 In ad d i ti on , you wi ll find in these page s
numerous resources to assist you further in this endeavor.

This book is divi ded into five part s . Pa rt I, Law yering with In tra- and In ter-
personal Co m peten ce i n trodu ces the re ader to important psych o l ogical and
o t h er social scien ce principles that inform the human dimen s i ons of the prac-
tice of law. The first chapter, Emotional Competence and the Lawyer’s Journey,
by this vo lu m e’s ed i tor, Profe s s or Ma r j orie Si lver, explains the con cept of em o-
ti onal com peten ce and how it is rel evant to law yers’ work . Profe s s or Si lver ad-
voc a tes for devel oping psych o l ogi c a l - m i n ded n e s s , and of fers illu s tra ti ons of
p s ych o l ogical manife s t a ti ons that cre a te both ob s t acles and opportu n i ties in
the lawyer/client relationship. Chapter 1 also alerts the reader to the sorts of
p s ych o l ogical and em o ti onal dys f u n cti on— s tre s s , bu rn o ut , and vi c a ri o u s
trauma—to which the empathic lawyer has heightened vulnerability.

Chapter 2, Using Social Work Constructs in the Practice of Law, by clinical
l aw profe s s or and form er social worker Susan Broo k s , discusses several el e-
ments, techniques, and constructs familiar to social work and illustrates their
uti l i ty for the thera peuti c a lly - i n cl i n ed law yer. These inclu de hel pful ap-
proaches to use with espec i a lly ch a ll en ging cl i en t s , i n cluding those who fail to
keep appointments, those who constantly call the attorney, and those whose
l ives are in tu rm oi l . Profe s s or Brooks also ex p l ores the cen tra l i ty of f a m i ly and
com mu n i ty— h owever def i n ed— in cultiva ting deep understanding of a
client’s needs and interests.

In ch a pter 3, Law yer Perso n a l i ty Traits and their Rel a tionship to Va ri ous Ap -
proaches to Lawyering, law professor Susan Daicoff, who holds a master’s de-
gree in clinical psych o l ogy, su rveys the fin d i n gs of em p i rical studies on law yer



INTRODUCTION xxix

43. See ch. 6 infra note 3.

pers on a l i ty types and tra i t s , and discusses how these fin d i n gs rel a te to law yers’
preferences and strengths. Professor Daicoff explores the fit between person-
a l i ty types and approaches to practicing law gen era lly, and law as a healing
profession in particular. With the caveat that the conclusions of such studies
a re gen era l i z a ti ons to wh i ch there are alw ays excepti on s , this ch a pter may
g u i de the re ader in determining wh i ch type of l aw practi ce would fit best wi t h
her own interests and inclinations.

In the final ch a pter of Pa rt I, ch a pter 4, Making out the Ghost Behind the
Words: Approaching Legal Text with Psychological Intelligence, Professor Ader-
s on Fra n ç ois ex p l ores the sign i fic a n ce and implicati ons of re ading legal tex t
with psych o l ogical en ga gem en t . Af ter discussing How a rd Gard n er ’s theori e s
of multiple intelligences in general and as applied to lawyering in particular,
Professor Francois illustrates how to use psychological lawyering intelligence to
u n derstand three very different wri t ten tex t s . All these tex t s , h owever, h ave
one commonality: an automobile accident. The texts examined include por-
ti ons of an important produ cts liabi l i ty case, Hen n i n gsen v. B l oo m field Moto rs ,
In c ., F. S cott Fitzgera l d ’s The Great Ga t s by, and Bru ce Spri n gs teen’s son g,
Wreck on the Highway.

In Pa rt II, Law yering with Mu l ti c u l tu ral Co m peten ce, four clinical law
teachers and scholars focus on the unique challenges that arise in counseling
clients from different cultures. Professors Paul Tremblay and Carwina Weng,
in ch a pter 5, Mu l ti c u l tu ral Law yering: Heu ri s ti cs and Biase s, d raw from the
rich social science literature on multicultural counseling. Their guidance will
assist lawyers in recognizing cultural dissimilarities, developing sensitivity to
how they may affect the counseling relationship, and making appropriate ad-
ju s tm ents to accom m od a te differen ces in cultu ral ori en t a ti on s . The ch a pter
c a uti ons practi ti on ers to approach cro s s - c u l tu ral interacti ons with i n fo rm ed
n ot - k n owing and d i sci pl i n ed naivet é, so as to be sen s i tive to both cultu ral va ri-
ations as well as individual variations from cultural norms.

Ch a pter 6, Six Pra cti ces for Co n n e cting with Clients Across Cu l tu re: Ha bi t
Fou r, Wo rking with In terpreters , and ot h er Mindful Approa ch e s, by Profe s s ors
Susan Bryant and Jean Koh Peters, builds on the authors’ earlier work on the
Five Habits of Cross-cultural Lawyering.43 Their chapter here zooms in on a
p a rticular and cri tical aspect of c ro s s - c u l tu ral law yeri n g : com mu n i c a ti on . Th e
authors illustrate how communication between lawyer and client with differ-
ent cultu ral ori en t a ti ons can go awry, and of fer spec i fic opportu n i ties and cor-
recti ons ava i l a ble to the law yer to get com mu n i c a ti on back on co u rs e . Th i s
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44. See, e.g., Daicoff, in Practicing TJ, supra note 37, at 467– 68. “These other shifts
include a decreased emphasis on individualism and individual rights and liberties and an
increased emphasis on preserving relationships, connectedness, identity within a commu-
nity or culture, and familial ties.” Id. at 468. Other examples include: Robert A. Baruch
Bush & Joseph P. Fo l ger, The Promise of M ed i ati on : R e s ponding to Con f l i ct
Through Empowerment and Recognition (1994); Robert A. Baruch Bush & Joseph
P. Folger, The Promise of Mediation: The Transformative Approach to Conflict
( 1 9 9 4 ) ; Ca rrie J. Men kel - Me adow, The Ma ny Ways of Med i a tion: The Tra n sfo rm a tion of Tra -
ditions, Ideologies, Paradigms and Practices, in Mediation: Theory, Policy and Practice
111 (Carrie Menkel-Meadow ed., 2001) (reprinted in 11 Negotiation J. 217 (1995)).

45. Harold Abramson, Mediation Representation —Advocating in a problem-
S o lving Proce s s ( 2 0 0 4 ) . This book was the rec i p i ent of the In tern a ti onal In s ti tute for
Conflict Prevention and Resolution for Dispute Resolution (CPR) 2004 Book Award. See
http://www.cpradr.org. (last visited July 28, 2006).

ch a pter also ex p l ores in depth the special ch a ll en ges of working with inter-
preters wh en law yer and cl i ent speak different language s , and su ggests six spe-
cific practices for avoiding miscommunication.

In Pa rt III, Law yering and Civil Di s pu te s, five aut h ors share their vi s i on s
of less adversarial approaches to solving civil problems. Over the past thirty-
five years or so, the alternative dispute resolution movement has increasingly
ga i n ed mom en tu m . Al t h o u gh it got the early atten ti on of the co u rts due to
the savings of time and money it afforded as compared to court litigation, re-
cent ye a rs have wi tn e s s ed increasing nu m bers of advoc a tes who have pro-
m o ted it for its po ten tial in fo s tering harm ony and healing, and receiving bet-
ter results for clients.44 These five authors are among those supporters.

Ch a pter 7, by Profe s s or Ha rold Abra m s on , Probl em - S olving Advocacy in
Med i a tions: A Mod el of C l i ent Repre sen t a ti o n, provi des a fra m ework as well
as con c rete advi ce to attorn eys who repre s ent cl i ents in civil med i a ti on , u r g-
ing a probl em - s o lvi n g, ra t h er than advers a rial approach . The ch a pter reflect s
the met h odo l ogy devel oped in Profe s s or Abra m s on’s aw a rd - winning boo k ,
Med i a tion Repre sen t a ti o n - Advo c a ting in a Probl em - S olving Pro ce s s,4 5 wh i ch
fill ed a void of ava i l a ble guidance on probl em - s o lvi n g, ge a red not for the me-
d i a tor, but ra t h er for the law yer repre s en ting a cl i ent in med i a ti on . Ap-
proaching med i a ti on as an ex ten s i on of n ego ti a ti on , Profe s s or Abra m s on
su ggests stra tegies for realizing the en h a n ced va lue po s s i ble wh en disput a n t s
focus on i n tere s t s ra t h er than po s i ti o n s, as well as intell i gen t ly enlist the as-
s i s t a n ce of the med i a tor.

Ch a pter 8, Coll a b o ra tive Law: Pra cti cing Wi t h out Arm o r, Pra cti cing Wi t h
Heart, by renowned collaborative law practitioner and author Pauline Tesler,
explains co ll a bora tive dispute re s o luti on , an incre a s i n gly preferred altern a tive
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46. Collaborative problem-solving is being used in other fields as well. See, e.g., Barry
E. Hill & Nicholas Targ, Collaborative Problem-Solving: An Option for Preventing and Re -
solving Environmental Conflicts. 36 Envtl. L. Rep. News & Analysis 10440–10455 (2006).

4 7 . S e e, e . g . , Jonathan R. Co h en , Apol o gy and Orga n i z a ti o n s: Expl o ring an Exa m ple fro m
Medical Pra cti ce, 27 Fordham Urb. L . J. 1447 (2000); Jonathan R. Co h en , Advising Clien t s
to Apologize, 72 S. Cal. L. Rev. 1009 (1999).

48. See supra note 30 and accompanying text.

to contentious divorce litigation, taking hold not only throughout the United
States, but in many other countries as well. Collaborative law involves a con-
tractual arra n gem ent among the law yers and their cl i ents that provi des a stru c-
tu re de s i gn ed to for ge agreem ent bet ween the parti e s , one that is con s tru ctive
and healing, and that focuses on the best interests of the cl i ents and their ch i l-
d ren . Co ll a bora tive practi ce has had tra n s form a tive ef fects not on ly on the
parties, but on the lawyers who engage in it as well; it is a “poster child” for
the law as a healing profe s s i on movem en t .4 6 M s . Te s l er de s c ri bes the deva s-
t a ting em o ti onal to ll that trad i ti onal divorce liti ga ti on ex acts on parties and
co u n s el alike , the limitati ons of ju d i c i a lly - ava i l a ble rel i ef , and explains how
collaborative law offers the possibility of a far superior therapeutic resolution
for divorcing couples.

In Ch a pter 9, The Cu l tu re of Legal Den i a l, Profe s s or Jonathan Co h en , wh o
has wri t ten wi s ely and well abo ut the role of a po l ogy in legal dispute s ,4 7 h ere
ex p l ores the paradox that although we are taught as ch i l d ren that the ri ght thing
to do is to take re s pon s i bi l i ty for our wron gdoi n g, and to own up to our ro l e
in causing harm , l aw yers are tra i n ed to advise their cl i en t s—in particular thei r
cl i ents who are defen d a n t s—just the oppo s i te . At torn eys reg u l a rly cauti on
cl i ents n ot to take re s pon s i bi l i ty and to deny liabi l i ty. Profe s s or Co h en wri te s
that not on ly does this gen era lly escalate con fli ct , it likely also has a nega tive
i m p act on the defendant cl i en t’s—and perhaps the law yer ’s—well bei n g. Th e
ch a pter examines the mora l , p s ych o l ogi c a l , rel a ti on a l , and econ omic risks of
denial and, while recognizing the po ten tial diffic u l ty of h aving su ch discus-
s i on s , su ggests that ethical and zealous repre s en t a ti on of ten requ i res attorn eys
to discuss su ch factors with their cl i en t s . Profe s s or Co h en explains why attor-
n eys should not on ly advise cl i ents abo ut their legal ri gh t s , but should also con-
s i der en ga ging cl i ents with re s pect to their moral re s pon s i bi l i ti e s .

In chapter 10, Hurting Clients, the inimitable Dean Emeritus and Profes-
s or Edw a rd Dauer, one of the earliest propon ents of Preven tive Law,4 8 ex p l a i n s
how, although lawsuits are almost always about money, money is frequently
not what many clients are seeking. This has been demonstrated empirically in
the medical malpracti ce arena in studies from several co u n tri e s , i n cluding the
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United States, that Professor Dauer discusses. However, trained to reduce all
hu rts to mon ey, l aw yers ra rely con s i der that altern a tive s— perhaps an apo l-
ogy, or an ex p l a n a ti on—m ay re a lly be what the cl i ent needs or wants. Mon ey
is often a poor substitute for accountability, which, as explained by Professor
Dauer, may encompass any or all of sanction, restoration, correction, or com -
munication. Professor Dauer offers sound reasons for suggesting lawyers may
bet ter co u n s el their civil cl i ents by ex p l oring with them a ra n ge of a l tern a tive s ,
i n clu d i n g, but cert a i n ly not limited to, l i ti ga ti on . Fu rt h er, to do this ef fectively
and well , l aw yers must retrain them s elves to listen to—and for—t h eir cl i en t s’
authentic needs and desires.

In ch a pter 11, Overcoming Ps ych ol o gical Ba rri ers to Set t l em ent: Chall en ge s
for the TJ Law yer, Th era peutic Ju ri s pru den ce co - fo u n der, Profe s s or Bru ce
Wi n i ck , ex p l ores the law yer ’s opportu n i ties for co u n s eling cl i ents on pursu-
ing altern a tives to liti ga ti on . Profe s s or Wi n i ck starts from the premise that al-
t h o u gh liti ga ti on is ra rely in the cl i en t’s best intere s t , the hu rt and anger cl i en t s
often experience complicate the client’s ability to appreciate why alternatives
to liti ga ti on are likely to bet ter meet her goals and intere s t s , i n cluding her abi l-
i ty to ach i eve psych o l ogical healing and well n e s s . Th ro u gh understanding a
range of emotional and psychological responses, the TJ attorney who has en-
h a n ced interpers on a l , i n tervi ewi n g, and co u n s eling skill s , co u p l ed with som e
basic techniques from psychology, can assist the client in overcoming resist-
ance to settlement and in successfully navigating some of life’s most difficult
moments.

In Pa rt IV, Law yering and the Criminal Ju s ti ce Sys tem, t h ree wri ters ex p l ore
what thera peutic law yering has to of fer those who repre s ent cl i ents acc u s ed of
com m i t ting cri m e s . In ch a pter 12, The TJ Criminal Law yer: T h era peu tic Ju -
ri s pru d en ce and Criminal Law Pra cti ce, Profe s s or David Wex l er, who partn ered
with Profe s s or Wi n i ck in founding TJ, de s c ri bes how defense law yers migh t
use thera peutic practi ces and approaches to prom o te bet ter outcomes for thei r
cl i en t s . By focusing on opportu n i ties for tre a tm ent and servi ces early on in
the process and at va rious points there a f ter, l aw yers may be able to for ge agree-
m ents with pro s ec utors and ju d ges for interd i s c i p l i n a ry, reh a bi l i t a tive alter-
n a tives to incarcera ti on . Even wh en incarcera ti on is ordered , the law yer can
work with the client to increase readiness for rehabilitation and toward even-
tual release and reentry.

In chapter 13, A Public Defender in a Problem-Solving Court, Executive Di-
rector of Brooklyn Defender Services, Lisa Schreibersdorf, a criminal defense
l aw yer with more than twen ty ye a rs ex peri en ce , s h a res her pers onal story.
Early in her career, Ms. Schreibersdorf developed appreciation for the multi-
plicity of needs that her clients presented, as well as for the profound ways in
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4 9 . These are on ly two examples of the kinds of probl em - s o lving co u rts that have
evolved in recent years. See Center for Court Intervention, at http://www.courtinnovation
. or g / i n dex (last vi s i ted Ju ly 28, 2006) (web s i te for The Cen ter for Co u rt In n ova ti on that
has been instrumental in creating many of these courts).

5 0 . See gen era lly, e . g . , Sym po s iu m , Re co n ciling Law yers’ Professional Lives with thei r
Fa i t h, 27 Tex . Tech L. R ev. 911–1427 (1996). See also Healing Emoti on s : C onvers a-
tions with the Dalai Lama on Mindfulness, Emotions, and Health (Daniel Gole-
man ed . , 1 9 9 7 ) . This interd i s c i p l i n a ry ga t h ering of ten We s tern sch o l a rs—a m ong them
ex perts in the fields of p s ych o l ogy, phys i o l ogy, beh avi oral med i c i n e , and ph i l o s ophy—m et
with the Dalai Lama in Dhara m s a l a , India in 1991 to ex p l ore the rel a ti onship bet ween
health and em o ti on s , i n cluding wh et h er an ethical sys tem of m oral va lues could be
grounded on something other than a religious belief system. Id. at 1, 4, 18. According to
the Dalai Lama, this was nece s s i t a ted by the re a l i ty that the majori ty of the worl d ’s peop l e s
held no religious belief system. Was there an effective way to appeal to such persons that
they had a moral obligation to address the systemic problems of poverty, illness and dev-
a s t a ti on thro u gh o ut the world? Id . at 18. D a n i el Golem a n , whose work on em o ti onal com-
petence is discussed infra ch. 1: Marjorie A. Silver, Emotional Competence and the Lawyer’s

wh i ch the criminal ju s ti ce sys tem failed to meet those need s . The advent of
specialized problem-solving courts in Brooklyn in the mid-nineties—interdis-
ciplinary systems designed to address multiple needs and provide rehabilita-
ti on for defendants acc u s ed of c rimes rel a ted to drug ad d i cti on or men t a l
health problems49 —offered Ms. Schreibersdorf and her clients authentic op-
portu n i ties for healing and redem pti on . M s . S ch rei bers dorf de s c ri bes both the
vi ctories and the ch a ll en ges of i n su ring vi gorous cl i ent repre s en t a ti on in a sys-
tem that, while of fering a pathw ay to health and reh a bi l i t a ti on , n on et h el e s s
requires defendants to waive their constitutional rights to trial.

Clinical Law Profe s s or Kri s tin Hen n i n g, in ch a pter 14, Defining the Law yer-
Self: Using Therapeutic Jurisprudence to Define the Lawyer’s Role and Build Al -
l i a n ces that Aid the Child Clien t , ex tends the app l i c a ti on of t h era peutic ju-
ri s pru den ce principles to repre s en ting cl i ents in the juvenile ju s ti ce sys tem .
Profe s s or Henning focuses on for ging a law yer / cl i ent rel a ti onship that em-
powers the young cl i en t , gives her voi ce and va l i d a ti on , en h a n ces po s i tive out-
com e s , and prom o tes po s s i bi l i ties for lasting reh a bi l i t a ti on , a ll the while mind-
ful of pre s erving the juven i l e’s legal ri gh t s . She ex p l ores as well the sign i fic a n ce
of f a m i ly, com mu n i ty, and interd i s c i p l i n a ry partn erships in ach i eving reh a-
bi l i t a tive goa l s , as well as the ch a ll en ge of i n su ring cl i ent auton omy con s i s ten t
with these alliances.

Part V focuses on Lawyering with Mindfulness, Spirituality, and Religion.
While many law yers pursue the practi ce of l aw as a healing profe s s i on for
p u rely secular re a s on s , o t h ers are motiva ted to do so by vi rtue of t h eir rel i-
gious faith.50 My experience in discussions with many caring, committed col-
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Jou rn ey, at pp. 9– 1 2 , su ggests that furt h er re s e a rch on the alre ady doc u m en ted con n ecti on
between negative emotions and ill health may offer such a possibility. Id. at 5, 33–44.

5 1 . See ch . 1 , su pra n o te 50, at pp. 4 2 – 4 4 . The Eu ropean psych i a trist and con cen tra ti on
camp su rvivor, Vi k tor Fra n k l , devel oped the sch ool of p s ych o t h era py known as logo t h er-
a py (also known as “The Th i rd Vi ennese Sch ool of Th era py ” ) . Its premise is that man’s
s e a rch for meaning is intrinsic to being hu m a n , and vi t a lly important in the pursuit of h a p-
p i n e s s . Vi k tor E. Fra n k l , M a n’s Search for Meaning 1 2 0–21 (1984). One of s evera l
s tudies su pporting his con clu s i on was a su rvey undert a ken by Johns Hopkins of a bo ut 8,000
s tu dents from forty - ei ght co ll ege s . Wh en asked what they con s i dered “ very import a n t” to
t h em , 16 percent chose “making a lot of m on ey ” com p a red to 78 percent who sel ected “fin d-
ing a purpose and meaning to my life .” Id . at 122.

5 2 . One of my co lleagues who falls into this category, a civil libert a rian and hu m a n
ri ghts activi s t , has shared with me that he ad m i re s , s om etimes even envi e s , those for wh om
doing good works is gro u n ded in their rel i gious bel i ef s ys tem . He has tri ed med i t a ti on , s ee
infra text at note 56, but has found it doesn’t work for him.

5 3 . Al t h o u gh my “googl e”s e a rch reve a l ed a va ri ety of defin i ti ons of s p i ri tu a l i ty, D avi d
Ha ll , form er dean and profe s s or of l aw at Nort h e a s tern Law Sch ool has a defin i ti on that
re s on a tes for me in his new boo k , The Spiri tual Revi ta l i zati on of the Legal Pro-
fe s s i on : A Search for Sac red Rivers ( 2 0 0 5 ) : “ ‘the inten ti onal dec i s i on to search for a
deeper meaning in life and to actu a l i ze in on e’s life the highest va lues that can be hu m a n ly
obta i n ed .’ ” Ri ch Ba rl ow, Ba l a n cing Li fe and Pra cti ce: Get ting Law yers to Re set Mo ral Co m -
pa s s, The Boston Globe, April 2006, ava i l a ble at h t tp : / / w w w. l ex i s on e . com / b a l a n c i n g /
articles/b040006h.html (last visited April 18, 2006).

leagues has convi n ced me that the su bj ect of rel i gi on and spiri tu a l i ty is on e
that causes many lawyers discomfort. While I do not claim to understand all
of the reasons for this, I believe it bears relationship to the deep ambivalence
m a ny law yers share abo ut the appropri a te bo u n d a ry bet ween the pers onal and
the public. Nothing is more personal than our religion, our belief system, or
the fact that we su b s c ri be to nei t h er. For many of u s , what chu rches we at-
tend and what practi ces we em p l oy to help us make sense out of the worl d
and our place in it, are matters private and separate from what we do when
we engage in our professional work.

For others , h owever, for those who ex peri en ce their work as a c a ll i n g, a vo -
c a ti o n, t h ey are integra lly rel a ted . In tegra ti on of on e’s pers onal va lues wi t h
one’s professional pursuits is arguably essential for practicing law as a healing
profe s s i on . The absen ce of su ch integra ti on con tri butes to a kind of m oral dis-
connect that threatens lawyers’ psychological and emotional wellbeing.51 One
may or may not participate in an organized religion or hold any spiritual be-
l i ef s ys tem .5 2 But unless one finds meaning in on e’s work other than as a
s o u rce of i n com e , it wi ll likely be difficult to sustain on e’s intere s t , en t hu s i-
asm, and commitment over the decades of one’s career.53
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5 4 . The words “ i n s p i ri n g” and “s p i ri tu a l ” s h a re com m on roo t s . Both come from the
L a tin word s p i ra re, “to bre a t h e .” Web ster’s Th i rd New Internati onal Dicti ona ry of
the English Language Unabridged 1170, 2198–99 (1993).

5 5 . G o l em a n , su pra n o te 50, at 5. Profe s s or Riskin has received inspira ti on from Jon
Ka b a t - Zi n n , whose Stress Redu cti on Clinic at the Un ivers i ty of Ma s s achu s etts Medical Cen-
ter in Worce s ter, Ma s s achu s et t s , uses Mindfulness Med i t a ti on practi ce to en h a n ce the well-
being and improve the medical healthfulness of , a m ong others , ch ron i c a lly ill pati ents and
medical students. Id. at 113–43.

5 6 . These con cept s , too, h ave roots in Buddhist ph i l o s ophy. S e e, e . g ., i d . at 19, 1 8 5 , 1 9 1
(on loving-kindness, towards oneself as well as others) and 120-21, 184–85 (on nonjudg-
m ental aw a ren e s s ) . The Dalai Lama was taken aback to learn that low sel f - e s teem was a
pervasive problem in the West. “There is no such concept as self-loathing or self-depreca-
tion . . . in Tibetan culture.” Id. at 184.

In the ch a pters that fo ll ow, four aut h ors share what they have discovered as
s o u rces for inspira ti on in their profe s s i onal journ eys . These ch a pters con t a i n
i n s i ghts that many re aders wi ll likely find inspiri n g,5 4 and practical advi ce that
m a ny wi ll find useful in your journ ey to bet ter serve your cl i en t s’ n eeds and de-
rive more sati s f acti on from your work . I invi te any skeptical re aders to approach
these ch a pters with non ju d gm ental curi o s i ty to see what they might of fer.

The first of these, chapter 15, Awareness in Lawyering: A Primer on Paying
At ten ti o n, by Profe s s or Leon a rd Ri s k i n , de s c ri bes con tem p l a tive practi ces that
were developed and refined by Buddhists but are widely used in secular West-
ern society.55 He offers practical advice on how to better tune in to what your
client needs to communicate, and on how to develop the capacity to be a bet-
ter listen er to your cl i en t , t h ro u gh being men t a lly and em o ti on a lly pre s en t .
Profe s s or Ri s k i n , a ren own ed ex pert on both m ed i a ti o n and mindfulness m ed -
i t a ti o n, de s c ri bes the ben efits of mindfulness and of fers step - by - s tep guidance
on how to cultiva te this state of mind thro u gh med i t a ti on that en a bles the
practitioner to develop nonjudgmental awareness and loving-kindness.56

In chapter 16, Spirituality and Practicing Law as a Healing Profession: The
Im po rt a n ce of Li s ten i n g, Profe s s or Ti m o t hy Floyd ex p l ores different kinds of
l i s ten i n g : l i s tening to our live s , l i s tening for opportu n i ties for healing and rec-
onciliation, and listening to clients and others in legal conflict. For Professor
F l oyd , practicing law as a healing profe s s i on requ i res the em p l oym ent of s p i r-
i tual practi ce s . He su ggests that Ch ri s ti a n i ty, Ju d a i s m , and Islam are con-
cern ed with healing our bro ken n e s s , and su ggests listening as a fra m ework for
both exploring our spirituality and for practicing law as a healing profession.
This listening includes paying attention, seeing clearly, understanding deeply,
and re aching out with em p a t hy. Profe s s or Floyd shares his own ex peri en ce s
of deep listening and spirituality in his death penalty representation work.
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57. Ch. 18, infra, at p. 521.

In ch a pter 17, S ojou rn er to Sojou rn er, Profe s s or Ca lvin Pang invi tes us to
accom p a ny him on a journ ey to understand how spiri tu a l i ty informs his—a n d
o u r—profe s s i onal qu e s t . For him, the spiri tual is alw ays a part of u s , wh et h er
we ack n owl ed ge it, va lue it, or not. It is an inherent part of our being hu m a n .
Profe s s or Pang ex p l ores the ch a ll en ge of maintaining aw a reness and being pre s-
ent to our spiri tu a l i ty, as we ju ggle the demands of l aw sch ool and practi ce ,
and seek the ex tri n s i c , m a terial rew a rds that so of ten define su cce s s . He share s
s tories from Fa t h er Dan Edw a rd s , a law yer tu rn ed pri e s t , whose faith en a bl ed
him to find redem pti on even in cl i ents who had com m i t ted heinous cri m e s .

Ch a pter 18, The Good Law yer: Choosing to Bel i eve in the Pro m i se of Our Cra f t,
the last ch a pter of both this part and the boo k , is an inspira ti onal essay from Pro-
fe s s or Paula Fra n zese that en co u ra ges the re ader to search for meaning in the face
of the nega tivi ty and cynicism that pervade the legal profe s s i on . S h a ring poi gn a n t
s tori e s—h er own and those of o t h ers—Profe s s or Fra n zese en treats us to use our
k n owl ed ge and skills to bri d ge the gap bet ween the world that is and the one that
o u ght to be . She co u n s el s us not to let the fact that we can not cure all of t h e
worl d ’s probl ems stop us from taking on those that we can—and we should not
u n dere s ti m a te our abi l i ties to ef fect small miracles in the worl d . “ [ T ] h ere are
countless cl i ents and causes out there ,” she wri te s , “s ome of t h em as yet name-
less and unknown , w a i ting for us to make the differen ce that on ly we can make .”5 7

Wh a tever calls to us, l et it be som ething that sustains us thro u gh o ut our
lives. For some of us, that will mean fighting for social, economic, or politi-
cal justice. For others it will be championing the environment. For still oth-
ers , it wi ll be providing com petent legal servi ces at re a s on a ble pri ces to the
m em bers of our com mu n i ti e s . Wh a tever it is, l et it be som ething that ch a l-
lenges us every day to be not only the best lawyers we can be; let it be some-
thing that allows us to be the best people we can be.

I invi te the re ader, in a spirit of gen ero s i ty and opti m i s m , to open up to
the opportunities for wellbeing that this book offers you and your clients.

Marjorie A. Silver
August 2006
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