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Preface

When I answered that I came from far away,
The policeman at the roadblock snapped, “Where’s that?”

He’d only half heard what I said and thought
It was the name of some place up the country.
And now it is—Dboth where I have been living
And Where I left—a distance still to go

Like starlight that is light-years on the go
From far away and takes light-years arriving.

Seamus Heaney!

Recently, I received a letter from a former student who is currently an associate in a
large Boston law firm thanking me for including the Convention for the International
Sale of Goods (CISG) in my Sales and Leases course at Suffolk University Law School.
He described how he recently handled two international sales cases centering on CISG
practices and was grateful for being able to spot these issues. Forewarned is forearmed.
All business lawyers in the new millennium need a basic understanding of international
contract law to serve their client’s interests.

This book is a product of research that I conducted while teaching international con-
tract law and international sales law at Suffolk University Law School in Boston and in its
summer program at the University of Lund in Sweden from 2000 to 2006. I learned a great
deal from Patrik Lindskoug and Ulf Maunsbach of the University of Lund Law School.
During the summer of 2005, I taught international contract law in Mexico City on the
campus of Escuela Libre de Derecho (ELD) in a five-week program sponsored by the Uni-
versity of San Diego’s Institute on International and Comparative Law.> In the summer of
2007, I taught U.S. Commercial and Contract Law at Etvos Lorand University in Bu-
dapest, Hungary, as part of Suffolk’s LL.M Program for international business lawyers.
This book is the result of my experience teaching and researching international contract
law as well as my other work with business lawyers and academics in Europe and Mexico.

Most law students are preparing for legal careers that require an understanding of in-
ternational contract law as well as domestic or national law. Business attorneys practic-
ing in the twenty-first century need a good understanding of the potential applicability
of the CISG if a contract for the sale of goods involves a party in another nation. In-

1. Seamus Heaney, Poem, The New Yorker (Dec. 26, 1994), at 88.

2. San Diego’s summer program is an intensive, five-week study abroad program based in Mex-
ico City at Escuela Libre de Derecho (ELD). Stephen Zamora and his co-authors describe the free-
standing ELD as “one of Mexico’s most respected law schools.” STEPHEN ZAMORA, JOSE RAMON
Cossio, LEONEL PEREZNIETO, JOSE ROLDAN-X0PA, DAVID LoPEZ, MEXICAN Law (2004).



XXVi PREFACE

creasingly, law schools are coming to the realization that the sale of goods is multi-
hemispheric, as the sun never sets on a global marketplace. Worldwide Internet busi-
ness-to-business transactions alone reached $6 trillion in 2005.% The study of CISG is
already central to the law school curriculum throughout Europe. All students at the
University of Lund in Sweden take a required course on CISG, as do students at many
other law schools around the globe. Increasingly, United States law schools are realizing
the importance of teaching their students about international commercial law.

This book uses practical examples and explanations to compare and contrast Uni-
form Commercial Code (UCC) Article 2 with CISG but also covers the leases of goods,
the licenses of information, and procedural and localization issues in international con-
tracts. This book is appropriate for a course in international contract law, sales and
leases, or comparative commercial law. This book illustrates domestic and international
commercial law in action through the hypothetical activities of an import/export com-
pany, Suffolk Sales and Leasing (SSL). SSL not only sells goods but also has a leasing di-
vision, licenses software, and renders consultation services throughout Europe. SSL has
a subsidiary in Lund, Sweden, called “Lundia,” which directs sales, leases, and licenses
to many countries of the European Community. Europe has been chosen for cross-bor-
der comparisons because many international contract principles apply to the 27 mem-
bers of the European Community:

Europe is a prize market, easier to access than ever before. Too many U.S. ex-
porters, especially small and medium sized enterprises, avoid it because the
technical requirements for entry seem too complicated, too difficult, or too ex-
pensive. U.S. manufacturers who have successfully accessed the European mar-
ket know that the time to understand the European system is well worth the ef-
fort. The European Union alone is filled with affluent consumers,
approximately 370 million of them. But the European market is a large area
that comprises not only the 15 countries that presently make up the European
Union (Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ire-
land, Italy, Luxembourg, the Netherlands, Portugal, Spain, Sweden, and the
United Kingdom), but also the three countries that complete the European
Economic Area (EEA) (Iceland, Liechtenstein, and Norway, i.e., EFTA coun-
tries except Switzerland). In addition, there are approximately 11 other Central
and Eastern European countries, such as the Czech Republic and Poland,
which are candidates for future membership in the European Union. These
countries are rapidly adopting European Union laws, standards, conformity
assessment procedures.*

SSL is a 24/7 company and its website is the instrumentality for selling or leasing
goods and licensing software. The use of the hypothetical teaches practical as well as
doctrinal principles of domestic and international contact law. The SSL hypothetical is
a pedagogical device to teach students that they can best understand international con-
tract law in context through comparisons of the domestic and international commercial
law. The take away point from the SSL hypothetical used throughout the book is this
importance of preventive law in a sophisticated commercial law practice.

3. Gartner Group, Worldwide Business-to-Business Internet Commerce to Reach $8.5 Trillion in
2005, at http://www4.gartner.com/5abpit/prssroom (last visited June 8, 2007).

4. National Institute of Standards, A Guide to EU Standards and Conformity Assessment: Intro-
duction to Europe: A Single Market. NIST SP 951 http://ts.nist.gov/Standards/Global/pgl.cfm (last
visited Dec. 26, 2006) .
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I: UCC Article 2 vs. CISG

A contract is any promise, if when broken, will give the non-breaching party a rem-
edy at law. UCC Article 2 governs B2C contracts for the sale of goods as well as busi-
ness-to-business (B2B) sales contracts. The most common type of contract is when a
seller agrees to sell goods and the buyer agrees to pay money. Suppose a consumer pur-
chased a power pack from Suffolk Sales & Lease’s (SSL) website. The consumer buyer
was contractually bound by the rules of the SSL auction. As the highest bidder in the
online auction, the consumer promised to pay the agreed price for the power pack.
UCC Article 2 governed the eBay contract. The sale of the power pack transfers absolute
title to personal property in exchange for the price. If a commercial party purchased
hundreds of powerpacks from another entity in a foreign country, the operative law
would likely be the Convention for the International Sale of Goods (CISG).

II: Leases & Licenses: Domestic vs. International

The primary emphasis of this book compares UCC Article 2 and CISG, though there
will also be coverage of leases and the licensing of information in Part II. UCC Article
2A governing the lease of goods shares much common ground with Article 2. UCC Ar-
ticle 2A updates and tailors rules developed for the sale of goods to leases.

This book also examines UCC Article 2A on leases of goods. The American Law In-
stitute and the National Conference of Commissioners of Uniform State Law (NC-
CUSL) approved UCC Article 2A for consideration by state legislatures in 1987. The
majority of states adopted UCC Article 2A within a few years, and the new Article was
last amended in 2003. The emphasis will be on how UCC Article 2A rules for scope,
formation, warranties, risk of loss, performance, and remedies compare with UCC Ar-
ticle 2. “UCC Article 2A-Leases govern over $260 billion a year in lease transactions, ac-
counting for roughly one-third of all capital investment each year in the United States.”
Prior to the widespread adoption of UCC Article 2A, courts applied UCC Article 2 by
analogy. UCC Article 2A imports many of the concepts and methods of UCC Article 2;
however, there are important differences.

UCC Article 2A, for example, has an expanded definition of unconscionability, de-
fines special rules for consumers, and articulates different warranty rules for finance
leases.® UCC Article 2 follows the American rule when it comes to attorneys fees
whereas UCC Article 2A, for example, provides for the recovery of attorneys fees for
lease contracts found to be unconscionable. Part II of this book examines the concepts
and methods of UCC Article 2A and the law of licensing with a discussion of cross-bor-
der international issues.

5. Edwin E. Huddleson, “Leasing is Distinctive” at http://preview. pdesigner.com/huddleson/Ar-
ticles.jsp (last visited June 7, 2007).

6. A consumer transaction” means a transaction in which (i) an individual incurs an obligation
primarily for personal, family, or household purposes. This definition first devised by the Federal
Trade Commission is the definition used in thousands of federal and state statutes and regulations.
See, e.g., M.G.L.A. ch. 93A (Massachusetts unfair and deceptive trade practices act). This definition
is consistent with the European Union definition of consumer being someone outside his or her



xxviil PREFACE

Part I covers the latest developments in domestic and international sales. Chapter 1
of Part II addresses domestic and international leases whereas the focus of Chapter 2 of
Part II is on the licensing of software and other digital information. This chapter is
unique because of its emphasis on practice pointers in addition to an international ap-
proach, which is of immense practical value. Here, the international materials are less
comprehensive because to date, there is no international convention covering leases of
personal property so Article 2A is the most relevant template. Similarly, there is little by
way of international codification of the licensing of software. Since licensing is the chief
method of transferring value in the new global economy, it is important to learn about
how to transfer rights in software and other intangibles.

Chapter Two of Part II covers the Uniform Computer Information Transaction Act
(UCITA) in detail and uses UCITA as the template for licensing software and informa-
tion-based assets. Many of the concepts and methods of the UCITA model statute reflect
best practices in the business community, but the statute has been adopted in only two
states, Maryland and Virginia. Nevertheless, UCITA is a useful template to structure
software licenses and other transfers of information for domestic as well as cross-border
transactions. Part II includes a brief discussion of the problems of cross-border leases
and licenses, because United States law is so dominant when it comes to leases and li-
censes. As a practical matter, domestic and international transactions converge when it
comes to leases and licenses.

Each chapter features Practice Problems that help students and attorneys alike to
identify and solve commercial law conundrums. The practice problems and the exam-
ples and explanations feature model answers, which will help the student master the
concepts of domestic and international sales, leases, and licenses through self-study. I
am writing this book during a period in which both UCC Articles 2 and 2A are under
revision. In 2003, the American Law Institute (ALI) and the National Conference of
Commissioners on State Law (NCCUSL) promulgated revisions to Article 2. To date,
no state has adopted the revisions and it is unlikely that any jurisdiction will adopt the
revisions in its present form. State legislators have the final say about whether Revised
Article 2 will be adopted and if so, under what conditions. UCC Articles are frequently
adopted with scores of non-uniform amendments. The Uniform Commercial Code, as
a result, is less uniform than its name suggests. As I write this book, Revised Article 2 is
dead on arrival, a casualty of the politics of law reform. Many of the revised Article 2
provisions offered substantive improvements in the law making it more adaptable to e-
commerce. Special interests pledging to block adoption of the revised Article 2 at the
state legislature level have consigned the draft to the ashbin of commercial jurispru-
dence. The draft is a significant law reform project that tailors UCC Article 2 rules
drafted in the 1940s and early 1950s to the age of the Internet.

Furthermore, there is brief mention of the revisions to UCC Article 2 and 2A but the
overwhelming emphasis is on current United States and international contract law, not
the future path of the law. Twenty-nine states have enacted Revised UCC Article 1 as of
July 1, 2007. Proposed changes will be mentioned where relevant but the focus will be
on the law of sales and leases currently in effect in most states. Individual instructors
may select particular subjects with which they wish to cover, in the order of their choos-
ing from the parts of the book. This book is dedicated to the law student of the new

trade or profession used in countless directives. See, e.g. Brussels Regulation on Judgments & En-
forcement of Judgments in Civil and Commerical Matters (2003).
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millennium who needs to understand the role of sales, leases, and licenses in a global
world economy.

Michael L. Rustad
Boston, Massachusetts, and South Burlington, Vermont
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