Mastering Legal Analysis and
Communication



Carolina Academic Press Mastering Series
RusseLL WEAVER, SERIES EDITOR

Mastering Bankruptcy
George W. Kuney

Mastering Civil Procedure
David Charles Hricik

Mastering Criminal Law
Ellen S. Podgor, Peter J. Henning, Neil P. Cohen

Mastering Evidence
Ronald W. Eades

Mastering Intellectual Property
George W. Kuney

Mastering Legal Analysis and Communications
David T. Ritchie

Mastering Negotiable Instruments
Michael D. Floyd

Mastering Products Liability
Ronald W. Eades

Mastering Statutory Interpretation
Linda D. Jellum



Mastering Legal Analysis and
Communication

David T. Ritchie

MERCER UNIVERSITY
ScHooOL OF Law

CAROLINA ACADEMIC PRESS
Durham, North Carolina




Copyright © 2008 David T. Ritchie
All Rights Reserved.

Library of Congress Cataloging in Publication Data

Ritchie, David T.

Mastering legal analysis and communication / by David T. Ritchie.

p. cm. -- (Mastering series)

Includes bibliographical references and index.

ISBN 13: 978-1-59460-363-1 (alk. paper)

ISBN 10: 1-59460-363-4 (alk. paper)

1. Law--Interpretation and construction. 2. Law--Methodology. 3.
Law--Philosophy. 4. Law--Study and teaching--United States. I. Title. II.
Series.

K290.R58 2008
340'.1--dc22

2007046385
Carolina Academic Press
700 Kent Street
Durham, NC 27701
Telephone (919) 489-7486
Fax (919) 493-5668
WWW.cap-press.com

Printed in the United States of America



to
Courtney and Westley,
for all the inspiration you bring






Contents

Series Editor Foreword xi
Acknowledgments xiil
Introduction XV
Chapter 1 « Human Reasoning and Legal Analysis 3
Roadmap to Reasoning and Legal Analysis 3
I. Introduction 3
II. The Nature of Law in the U.S.: Some Basic Ideas 4
III. The Structure of Legal Study in the U.S. 10
IV. Thinking and Doing: The Relationship between Legal Analysis
and Legal Communication 15
Differences 20
V. Conclusion 22
Checkpoints 24
Chapter 2 « Paradigms and the Process of Legal Analysis 25
Roadmap to Using Paradigms in the
Process of Legal Analysis 25
I. Making Analytical Skills Manifest in the Domain of the Law 25
II. Structuring Your Analysis in Different Contexts 27
II1. What Paradigms Will I Have to Learn (and Why So Many)? 33
A. Case Reading and Briefing 34
B. Outlining Casebook Doctrines As
Preparation for Examinations 36
C. Using IRAC on Your Law School Examinations 39
D. Paradigms in Legal Writing Documents 43
1. Conclusion 44

2. Rules 44

vii



viii CONTENTS

3. rule Explanation

4. rule Analysis/Application

5. Conclusion
Differences
E. Structuring and Preparing for Oral Argument
IV. Commonalities among Paradigmatic Structures
V. Using (and Abusing) Paradigms in Legal Analysis
VI. Conclusion
Checkpoints

Chapter 3 * Logic, Rhetoric and Legal Analysis
Roadmap to Logic, Rhetoric and Legal Analysis
I. Law and Logic
II. Logic in Legal Analysis

A. Formal Logic
B. Informal Fallacies
C. Pragmatic Logic
Differences
III. Rhetoric
IV. Using Analytical Tools Responsibly and with Professionalism
V. Conclusion
Checkpoints

Chapter 4 « Advanced Analytical Tools in Legal Analysis
Roadmap to Advanced Analytical Tools in Legal Analysis
I. Introduction
II. Rule-Based Reasoning

A. Balancing Tests
B. Elements Tests
C. Factors Tests
II1. Analogical (and Counter-Analogical) Reasoning
A. Identification of Relevant Precedents
B. Discussion and Analysis of the Precedents
C. Assessment of What the Precedents Suggest about Your Case
Examples
IV. Synthesizing Case Law
Example of a Case Law Synthesis
V. Policy Based Reasoning
VI.Statutory Construction

44
45
46
46
48
52
53
54
55

57
57
58
59
60
64
70
74
75

79
79

81
81
81
83
87
88
90
94
96
98
100
101
104
107
109
112



CONTENTS ix

A. Textualism 113

B. Intentionalism 114

C. Purposivism 115

VII. Conclusion 117
Checkpoints 118
Chapter 5 « Complex Legal Analysis and Communication 119
Roadmap to Complex Legal Analysis and Communication 119

I. Introduction 119
II. More on Pragmatic Legal Reasoning 121
A. Dewey’s Experimental Logic and the Law 122

1. Experimental Logic in the Process of Human Reasoning 123

2. Legal Reasoning as an Example of Experimental Logic 125

B. Implications for Advanced Legal Analysis and Communication 132

III. Cognitive Metaphor Theory 134

A. Cognitive or Conceptual Metaphor Theory 135

B. Implications for Advanced Legal Analysis and Communication 139

IV. Narrative, Storytelling, and Legal Reasoning 143
A. Narrative Theory 144

1. Meaning in Narrative 145

2. Content of Narratives 147

3. Authoritativeness of Narratives 148

B. Implications for Advanced Legal Analysis and Communication 150

V. Rhetoric 153
A. Classical Rhetoric 154

B. Implications for Advanced Legal Analysis and Communication 157
VI.Conclusion 158
Checkpoints 159
Mastering Legal Analysis and Communication Checklist 161
Afterword 165
Selected Bibliography 167

Index 177






Series Editor’s Foreword

The Carolina Academic Press Mastering Series is designed to provide you with
a tool that will enable you to easily and efficiently “master” the substance and
content of law school courses. Throughout the series, the focus is on quality
writing that makes legal concepts understandable. As a result, the series is de-
signed to be easy to read and is not unduly cluttered with footnotes or cites to
secondary sources.

In order to facilitate student mastery of topics, the Mastering Series includes
a number of pedagogical features designed to improve learning and retention.
At the beginning of each chapter, you will find a “Roadmap” that tells you
about the chapter and provides you with a sense of the material that you will
cover. A “Checkpoint” at the end of each chapter encourages you to stop and
review the key concepts, reiterating what you have learned. Throughout the book,
key terms are explained and emphasized. Finally, a “Master Checklist” at the
end of each book reinforces what you have learned and helps you identify any
areas that need review or further study.

We hope that you will enjoy studying with, and learning from, the Master-
ing Series.

Russell L. Weaver
Professor of Law & Distinguished University Scholar
University of Louisville, Louis D. Brandeis School of Law

xi
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Introduction

This book is designed to help you master the analytical and communica-
tion skills you will need to become an expert in the legal profession. The top-
ics covered in what follows are selected to help you both grasp key foundational
concepts, and introduce you to advanced ideas that are generally only mas-
tered by experts in the legal system. This book is not meant to substitute for
the casebooks and course books that you will have in your law school classes.
I have tried very hard to craft this material into a helpful resource that will en-
able you to navigate the many complex and difficult concepts that you will
need to learn and master, explaining to you the processes you can use to make
that journey. I hope this book will make that journey easier, and ultimately
more rewarding.

There are a great many books that discuss legal reasoning, legal writing,
legal research, appellate advocacy, and other lawyering skills. This should come
as no surprise, as the legal academy has rightfully (and finally!) focused much
more fully on these fundamental aspects of lawyering in recent years. Over the
past two decades many people within the legal academy have worked very hard
to ensure that your legal education is more comprehensive and well-rounded.
The profession has responded to these efforts, and your education is therefore
better than it would have been a generation ago.

So many good books have been written in these areas, in fact, that it may
seem strange that another is being added to this already crowded field. This
volume is meant as an adjunct to the more detailed treatments of legal analy-
sis and communication that you may be assigned. Like other books in the
“Mastering .. series, this book is designed to give the reader (whether a novice
law student, or a more advanced user), a sense of the landscape of contem-
porary scholarship and theories on the topic. While not an exhaustive review
of all the literature on legal analysis and communication, what follows is a dis-
cussion of the major theories and conceptual constructs that one will encounter
in a careful study of these vitally important aspects of what it means to be a lawyer
in the United States.
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xvi INTRODUCTION

Several things should be mentioned here at the outset. First, you will note
throughout this book that I use certain terms that may seem a little stilted and
abstract. For example, I refer to the legal system in the U.S. as a “discourse
community,” and an intellectual “domain.” T also use the terms “novice” and
“expert” fairly extensively. This terminology is not meant to confuse you, or to
unnecessarily complicate the discussion (although it may, admittedly, have
that effect). Instead, I am attempting to do two things by using this terminol-
ogy: 1) draw upon recent scholarship about how the legal system in the U.S.
works, and 2) utilize more advanced notions of how students learn important
concepts in new domains. Stefan H. Krieger, Domain Knowledge and the Teach-
ing of Creative Legal Problem Solving, 11 CLINICAL L. Rev. 149 (2004).

It is now widely accepted that the legal system in the United States is a dis-
tinct “discourse community.” JiLL J. RAMSFIELD, THE LAW AS ARCHITECTURE:
BuiLpING LEGAL DOCUMENTS 16-20 (2000). So, when I suggest-as I do through-
out the book-that our legal system is a “domain” that utilizes and shapes the
analytical and communication skills of its members according to a shared un-
derstanding of the individuals initiated into that system, I am drawing upon
a more complicated and textured notion of what our conception of the law
entails. This more complicated notion of the U.S. legal system will undoubt-
edly shape your educational experience, no matter where you attend law school.
Similarly, when I say that learning and developing certain skills will assist you
in moving from “novice” to “expert,” that assessment is based on the extensive
research that has been conducted by scholars in the profession aimed at bet-
ter serving the needs of students and the profession. Robin A. Boyle, Employ-
ing Active Learning Techniques and Metacognition in Law School: Shifting Energy
from Professor to Student, 81 U. DeT. MERCY L. Rev. 1 (2003). Your studies
will truly be a journey of discovery that will lead from your introductory no-
tions of how the law operates, to a more textured and complicated under-
standing that is similar to others who work and practice in the legal system.

The second thing to note is that an attempt has been made to accommodate
(if not fully synthesize) competing theories regarding the topics discussed. In
some cases the theories within a topic (paradigms in legal writing, for instance)
are just different ways of expressing the same idea. On other topics (for ex-
ample, theories of jurisprudence), the ideas expressed are not necessarily mu-
tually exclusive. I have tried to be as comprehensive in my discussion of the topics
discussed as I can, given the constraints of this volume. I have not made an at-
tempt, however, to be neutral in my treatment of the various ideas discussed.
Some of the theories found in the literature are better than others. Where ap-
propriate, I have discussed the relative merits of the ideas explored. While this
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is clearly not meant to be a work in critical theory, some normative assess-
ment cannot be helped.

Next, as I mentioned above this work should not be viewed as a substitute
for any of the skills oriented books that are on the market. This is not a “how-
to” book that simplifies or obviates the need for detailed treatments of legal
reasoning, writing or advocacy. Rather, this work should be viewed as a com-
pliment to these works. I attempt to explain, and perhaps provide context for,
the theoretical constructs that one will find as they use other books on legal analy-
sis and communication. This is not a desk reference or style manual, however.
This book is intended to be a learning tool for students (novice and expert) of
these topics. This volume should be used as an aide to further understand (and
perhaps clarify) the concepts and ideas that one will confront in their study
and practice of legal analysis and communication skills.

Finally, the reader will note that I have used somewhat complex philo-
sophical concepts in certain places throughout the text. This use is based on
two things: my background, and my belief that one of the principal deficien-
cies with many of the legal analysis and skills course books out there is that
they do not fully explain the foundations of many key concepts they use. I try
to explain, where relevant, the theories behind key ideas that are used in the
field. T am convinced that this sort of conceptual genealogy will help those
who want to (or need to) understand where these ideas spring from. This, in
turn, will provide a broader context for key concepts. This is not a philosophical
treatise, however. This volume is not designed to be a work in high theory.
Mastering Legal Analysis and Communication is what I would like to think of
as a work in practical jurisprudence, accessible to novices yet helpful to more
advanced students of the topics considered. As such, the discussion of the top-
ics and theories contained here are what Jean Baudrillard might call mere sim-
ulacra: simple and superficial representations of the true, fleshed out notions
that are more fully developed in other places. JEAN BAUDRILLARD, SIMULACRA
AND SIMULATION (1995). I have made an attempt to provide copious refer-
ences for those who wish to delve deeper into the philosophical heart of these
ideas. I have also attempted to provide adequate references to the literature on
the topics discussed, both in the text and in the bibliography. I have tried,
though, to curb my own enthusiasm for these discussions so as to not derail
the purposes I outlined above. I hope I have struck the proper balance.



