
International Law

Fourth Edition

00 epps 4e cx4  7/15/09  1:20 PM  Page i



00 epps 4e cx4  7/15/09  1:20 PM  Page ii



International Law

Fourth Edition

Valerie Epps
Professor of Law

Director of the International Law Concentration
Suffolk University Law School

Boston, MA, U.S.A.

Carolina Academic Press
Durham, North Carolina

00 epps 4e cx4  7/15/09  1:20 PM  Page iii



Copyright © 2009
Valerie Epps
All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Epps, Valerie, 1943-
International law / Valerie Epps. -- 4th ed.

p. cm.
Includes bibliographical references and index.
ISBN 978-1-59460-551-2 (alk. paper)

1. International law. I. Title. II. Series.

KZ1242.E67 2009
341--dc22

2009019317

Carolina Academic Press
700 Kent Street
Durham, North Carolina 27701
Telephone (919) 489-7486
Fax (919) 493-5668
www.cap-press.com

Printed in the United States of America

00 epps 4e cx4  7/15/09  1:20 PM  Page iv



For all my students, past and future, in the hope
and belief that the development of a just system
of international law can contribute to a better

world for everyone.

v

00 epps 4e cx4  7/15/09  1:20 PM  Page v



00 epps 4e cx4  7/15/09  1:20 PM  Page vi



Contents

Table of Cases xvii

Acknowledgments xxvii

Preface xxix

Electronic Research Sources xxxi

Introduction 3

What Is It? 3

Traditional Definition 3

Chapter I • Sources of International Law 5

Who Makes Up International Law? The Doctrine of Sources 5

Custom 5

The Paquete Habana 5

Note: The Relationship of International Law to Domestic (National) Law 11

Abdullahi v. Pfizer, Inc. 12

Regional Custom 20

Special or Local Custom 21

Jus Cogens 21

Treaties 22

North Sea Continental Shelf Cases 22

General Principles of Law 26

Judicial Decisions 27

Writers and Scholars 28

Concluding Remarks 28

Suggested Further Readings 29

Chapter II • Title to Territory 31

Terra Nullius 31

Discovery 32

Occupation 32

vii

00 epps 4e cx4  7/15/09  1:20 PM  Page vii



Island of Palmas (Miangas) Case  32

Case Concerning Sovereignty over Pedra Branca/Pulau 
Batu Puteh, Middle Rocks and South Ledge 41

Conquest 44

Cession 46

Prescription 46

The Falkland Islands/Islas Malvinas Dispute 46

Uti Possidetis 49

Accretion and Avulsion 50

The Arctic 51

The Antarctic 51

Celestial Bodies and Space 52

Problem 52

Suggested Further Readings 53

Chapter III • The Law of Treaties 55

What Is a Treaty? Definition 55

Capacity to Conclude a Treaty 56

Ratification 56

Internal Ratification: U.S. Procedure 56

International Ratification 57

Reservations 57

Reservations to the Convention on the Prevention and Punishment 
of the Crime of Genocide 58

Problems 64

Entry into Force 64

Observance and Application of Treaties 64

Interpretation of Treaties 65

Case Concerning Avena and Other Mexican Nationals 66

Invalidity 80

Error 80

Fraud and Corruption 80

Coercion 81

Conflict with a Peremptory Norm (Jus Cogens) 81

Termination and Suspension 82

Material Breach 82

Legal Consequences for States of the Continued Presence of South 
Africa in Namibia (South West Africa) Notwithstanding Security 
Council Resolution 276 83

Supervening Impossibility of Performance 84

viii Contents

00 epps 4e cx4  7/15/09  1:20 PM  Page viii



Fundamental Change of Circumstances 85

Case Concerning Gabcíkovo-Nagymaros Project 85

Procedure for Termination 91

State Succession in Respect of Treaties 92

Case Concerning Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide 92

The Effect of War on Treaties 95

Techt v. Hughes 95

The Effect of War on Human Rights Treaties 99

Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory 99

Suggested Further Readings 100

Chapter IV • Jurisdiction 101

The Territorial Principle 101

United States v. Aluminum Co. of America 103

The Nationality Principle 105

The Passive Personality Principle 106

United States v. Fawaz Yunis, a/k/a Nazeeh 106

The Protective Principle 110

United States v. Bin Laden 110

The Universality Principle 115

Attorney General of the Government of Israel v. Eichmann 115

Case Concerning the Arrest Warrant of 11 April 2000 122

Extradition 128

United States v. Humberto Alvarez-Machain 128

Problem 138

Immunity from Jurisdiction 138

Diplomatic Immunity 138

Case Concerning United States Diplomatic and Consular Staff in Tehran 140

Knab v. Republic of Georgia 145

Case Concerning Armed Activities on the Territory of The Congo 149

Consular Immunity 151

Head of State and Other Ministers’ Immunity 152

Regina v. Bartle and the Commissioner of Police for the Metropolis 
and Others Ex Parte Pinochet 152

Case Concerning the Arrest Warrant of 11 April 2000 164

Immunity for International Organizations 171

Sovereign Immunity 171

Absolute Theory 171

Contents ix

00 epps 4e cx4  7/15/09  1:20 PM  Page ix



The Restrictive Theory 173

Letter Addressed to Acting Attorney General Philip B. Perlman 
from the Department of State’s Acting Legal Adviser,
Jack B. Tate, May 19, 1952 173

The Act of State Doctrine 176

Problem 177

Suggested Further Readings 178

Chapter V • The Law of the Sea 179

Introduction 179

Internal Waters 180

Bays 180

Historic Bays 182

The Territorial Sea 183

Measuring the Territorial Sea 184

Powers of the Coastal State in the Territorial Sea and Foreign Ships’
Right of Innocent Passage 184

United States v. Conroy, United States v. Walker 187

Archipelagos 191

International Straits 192

Definition of an International Strait 193

Customary Law 193

Corfu Channel Case 193

Treaty Law 194

The Contiguous Zone 195

The Exclusive Economic Zone 197

Rights Exercised in the Exclusive Economic Zone 198

Coastal States’ Rights 198

Foreign States’ Rights 198

The Continental Shelf 199

Delimitation of the Continental Shelf between States with Opposite 
or Adjacent Coasts 200

The High Seas 201

The Deep Sea Bed 202

The Deep Sea Bed Regime under the 1982 Convention 202

The Deep Sea Bed Regime under the 1994 Agreement 203

Settlement of Maritime Disputes 204

Marine Pollution 204

Fishing 206

Jurisdiction over Vessels 206

x Contents

00 epps 4e cx4  7/15/09  1:20 PM  Page x



Nationality of Vessels 206

The Genuine Link Requirement 207

Remedy Where There Is No Genuine Link 208

Prohibited Activities on the High Seas 209

United States v. Garcia 211

Jurisdiction over Foreign Vessels 214

Internal Waters and Ports 214

Wildenhus’ Case 214

The Territorial Sea 216

The Right of Hot Pursuit 217

The Saiga Case 218

Fishing on the High Seas 235

Problem 236

Suggested Further Readings 237

Chapter VI • International Environmental Law 239

State Responsibility for Environmental Harm 239

Establishing the Standard for State Responsibility 240

Customary Law 240

The Corfu Channel Case 240

Trail Smelter Case 243

Declarations and Treaty Law 245

Hazardous Waste 246

Atmosphere, Ozone and Climate 247

Nature, Flora, Fauna and Other Resources 247

Nuclear Fallout 248

Legality of the Threat or Use of Nuclear Weapons 250

Other Regimes 253

Suggested Further Readings 254

Chapter VII • International Legal Personality: States, International Organizations,
Non-State Groups, Individuals, and Multi-National Corporations 255

The Definition of a State 255

A Defined Territory 255

A Permanent Population 256

A Government 256

Capacity to Enter into Relations with Other States 257

Secession and Self-Determination 258

Reference re Secession of Quebec 258

State Responsibility 269

Contents xi

00 epps 4e cx4  7/15/09  1:20 PM  Page xi



A State’s Capacity to Bring International Claims on Behalf of Individuals 269

Nationality of the Claimant 270

Nottebohm Case 270

International Organizations 276

Inter-Governmental Organizations 276

The United Nations 276

Reparations for Injuries Suffered in the Service of the United Nations 277

Structure of the United Nations 285

Non-Governmental International Organizations 288

Non-State Groups 289

Protected Groups 289

Non-State Actors 289

International Status of Individuals 290

Multi-National Corporations 291

Suggested Further Readings 291

Chapter VIII • Human Rights 293

Introduction 293

Human Rights in the United Nations System 294

The United Nations Charter 294

The Universal Declaration of Human Rights 295

The International Covenant on Civil and Political Rights 296

Rights and Freedoms under the Civil and Political Rights Covenant 297

States’ Rights to Derogate from Guaranteed Rights and Freedoms 297

Enforcement of Rights and Freedoms under the Civil and 
Political Rights Covenant 297

Optional Protocols to the Covenant on Civil and Political Rights 298

Uteev v. Uzbekistan 299

Llantoy Huamán v. Peru 303

The International Covenant on Economic, Social and Cultural Rights 308

Rights and Freedoms under the Economic, Social and Cultural 
Rights Covenant 308

Enforcement of Rights and Freedoms under the Economic, Social 
and Cultural Rights Covenant 309

The United Nations Human Rights Council 310

The United Nations High Commissioner for Human Rights 311

United Nations Conventions on Specific Topics of Human Rights 311

Regional Human Rights Systems 312

The European Human Rights System 312

The European Convention 312

xii Contents

00 epps 4e cx4  7/15/09  1:20 PM  Page xii



Enforcement of the European Convention 312

The European Court of Human Rights 315
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xxix

International Law

Fourth Edition

Preface

The purpose of this book is to introduce students, with little legal training, to the
study of public international law. Within North America law is normally taught at the
graduate level in a professional law school. Yet there is a long and honorable tradition of
teaching international law at the undergraduate or postgraduate level, particularly
within the larger framework of international relations, generally in departments of gov-
ernment or political science. Throughout most of the rest of the world, law, including
international law, is taught at the undergraduate level.

The need for a book specifically designed for students with limited legal knowledge
became apparent to me when I was asked to teach such a course at Brandeis University.
I reviewed the available literature and, apart from the standard, narrative form intro-
ductions to international law, there was little available. There are, of course, a number of
well known case books, widely used in the professional law schools, which I have used
for many years teaching in law schools, but all of them were both too detailed for intro-
ductory courses and assumed a fairly large legal background. Almost invariably interna-
tional law is taught as an upper level course in law schools and the authors of texts for
such courses can reasonably count on students having a fairly comprehensive grasp of
all the core subjects of law.

I concluded that teaching a course at the undergraduate level or to graduate nonlegal
specialists required a somewhat different approach and somewhat different materials
and so I set about to construct my own book. The result appears in the pages that fol-
low. It should be added that these materials do not assume that such students are less
able than graduate law students to grasp difficult issues nor does it assume that they
cannot deal with a variety of complex instruments that bear on a particular problem.
Rather the book focusses on the central problems of international law, assumes no prior
legal knowledge except that gathered by living in a society organized under a legal sys-
tem, and encourages students to work through a number of problems that present a va-
riety of international issues. The overriding aspiration of this book is that students will
acquire a general understanding of the mechanisms and concepts of the international
legal system and that they will find encouragement to pursue further study of the area.

Valerie Epps
Professor of Law
Director of the International Law Concentration
Suffolk University Law School
Boston, Massachusetts, U.S.A.
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Electronic Research Resources for
International Law

There are an ever expanding number of sites for conducting international law re-
search electronically. It is fair to say that the availability of international law materials
electronically has revolutionized research in international law. There are a number of
guides to such research. The citations to, or web site addresses of two excellent guides
are listed below:

ASIL Guide to Electronic Resources for International Law, available at: www-asil.org/erg
home.cfrs. Electronic Information System for International Law, available at: ww.eisil.org/.
International Law Guides, available at: www.llrx.com/international_law.html, has links to
many useful sites. Many law schools also maintain useful sites. Go to the particular law
school’s web site and click on Library. Cornell has a Legal Information Institute:
http://www.law.cornell.edu/world/. Duke has an International Legal Research Tutorial:
http://www.law.duke.edu/ilrt/. The Fletcher School of Law and Diplomacy has a useful
treaty site at http://www.fletcher.tufts.edu.multi/multilaterals.html. The United Nations web
site, www.un.org will connect you to the internet sites for the International Court of Justice,
The International Criminal Tribunal for the Former Yugoslavia, The International Criminal
Tribunal for Rwanda, The International Criminal Court, The International Tribunal for the
Law of the Sea, the United Nations Treaty Collection, the United Nations Documentation
Research Guide and a large amount of information on Peace and Security, Economic and
Social Development, Human Rights and Humanitarian Affairs.
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