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Foreword

Philip T.K. Daniel, J.D., Ed.D.

WiLLIAM AND MARIE FLESHER PROFESSOR OF EDUCATIONAL ADMINISTRATION
ADJUNCT PROFESSOR OF Law

THE OHIO STATE UNIVERSITY

CoLumMmBus, OHIO

JuLy 2009

American education holds the promise of equal opportunity and of providing a path
toward social mobility. Numerous inequities in our educational system, however, con-
tinue to hinder disadvantaged groups from participating on a level playing field as they
navigate the route toward academic advancement. Further, these populations continue to
find themselves limited in their prospects for improvement due to ongoing discrimina-
tion and societal stratification.

Indeed, as achievements have been made toward greater equity in education the sense
of urgency has been replaced by more relaxed approaches by educational decision mak-
ers and legislative policy makers as regards fairness and justice. The reality, nonetheless,
is that our institutions must continue to be vigilant in monitoring and seeking educa-
tional equality particularly since overcoming bias is still territory that students must nav-
igate.

As evidenced by this enlightening collection of essays and articles, scholars are continuing
to refocus the educational conversation toward issues of equity and equality against the
backdrop of accountability. Their research communicates that equality and equitable
treatment for every population in education is still a very relevant conversation that has
implications for all aspects of the pedagogical experience from elementary and secondary
education to higher education. These scholars press for further research and the ongoing
reassessment of policy to continue to refine systems that have been put in place to create
a more balanced and fair educational environment. Further, they add to both the his-
torical and current perspectives relating to achieving equality in our educational systems.
Their articles serve to increase our understanding about the fulfillment of hope in the
quest toward attainment of educational advancement. The book, hence, represents an
assessment of the educational possibilities in our country.

The authors elevate discussion through their research in advocating for increased at-
tention to educational access, school alternatives and choice, school finance, and avail-
ability of resources. Further, these scholars show that although there has been legislative
and judicial activity addressing the concept of educational equity, there are still major
discrepancies and imbalances when comparing schools, districts, and opportunities for
different student groups in our nation’s educational institutions.
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Xii FOREWORD

This edited volume provides a thought-provoking collection of papers by expert legal
scholars and serves as a reminder of the extensive work that is yet to be accomplished in
the evaluation of educational policy. The authors encourage us to take a second look at
the research surrounding the topics of equality in education and urge us to examine the
benchmarks of progress so as to gauge next steps and possible new directions in educa-
tional achievement.

In the chapters, the authors supply poignant insights about the promotion of success
in the creation of the American educational enterprise by following the miasmatic denial
of human dignity in the landmark case of Plessy v. Ferguson, 163 U.S. 537 (1896), to the
feasibility of educational equality through the landmark case of Brown v. Board of Edu-
cation, 347 U.S. 483 (1954). Likewise, they address more contemporary legal activity in
Grutter v. Bollinger, 539 U.S. 306 (2003) and Parents Involved in Community Schools v.
Seattle School District No. 1, 127 S.Ct. 2738 (2007), cases that serve to illuminate the strug-
gles surrounding attempts to maintain ground and further achieve parity in schools for
all students.

The text is divided into six sections that render perspectives on the occurrences of ed-
ucational success through the educational pipeline stretching from K-12 through higher
education and serve to communicate that there are many factors that influence educa-
tional progress and access to educational opportunities. Further, these collective works pro-
vide awareness into the issues of educational adequacy and accountability through a look
at No Child Left Behind, 20 U.S.C.A. §§6301 et seq. (2002), the federally based ac-
countability policy of the day, and the issues that have resulted from its enactment. The
book also includes critiques and discussion of the emergence of charter schools as mod-
els of choice, autonomy, and accountability. Issues of race, gender, and language are also
examined as authors explore perspectives and research that surrounds the experiences of
divergent student populations. This section evidences educational gaps and challenges
that exist for many in an educational system whose platform is anything but remedial.
Further, the linkages of disability and delinquency are explored to highlight often ne-
glected areas of difference in the discourse of educational equality. Finally, the promise
of improved educational experiences as a result of federal and local policies is explored
in the section on creating learner-centered communities by examining educational pro-
grams designed to improve student success for various student groups.

In a sense this is a compilation of works that serve as a reminder that the nation’s
growth, and its history will be measured not by its crepuscular and steganographic sup-
port of educating a select few in education, but, instead, by establishing the bright light
of accountability and our commitment to every student by advocating for the full embodiment
of equality in education.
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Introduction

Maurice R. Dyson and Daniel Weddle

JuLy 2009

For decision makers and policy makers, a true roadmap for educational reform must
begin with an intellectually honest dialogue that critiques both law and policy with a view
to serving the most vulnerable of our children. Formidable obstacles remain in the path
of realizing a quality public education for all children, and if we are to overcome those
obstacles, those of us in legal, educational and other disciplines must work together in the
search for powerful ways to advance true equity in our educational system. This book
brings together voices from multiple disciplines to examine the difficulties facing the na-
tion’s schools and to propose observations and recommendations for future reform.

From the reauthorization of the No Child Left Behind Act to the Supreme Court’s re-
cent education decisions involving race in K-12 education and higher education to the
mounting concerns regarding school finance and testing, this compendium of works rep-
resents the first conscious effort to explore educational law through the interrelated fields
of critical race theory, educational philosophy, sociology, civil rights, pedagogical theory
and law. Our objective in this book has been threefold. In the first instance, we seek to
clearly define and reconceptualize fundamental doctrine and the very ways in which it
arranges legal relationships and policy in the debate to reform public education. Second,
we have attempted to explore the continuum of social, economic and political influence
in the law and the means by which it has affected substantive legal rules and standards gov-
erning the allocation of educational opportunity. We explore the seemingly intractable is-
sues in educational equality such as school finance, special education, affirmative action,
desegregation, curricular reform and bilingual education, just to name a few. Through the
prisms of race, ethnicity, language, disability, socioeconomic status, sex and gender ori-
entation, we explore the landscape of educational law and policy in the hope of gaining
new insights for achieving greater educational equity and corrective justice. Finally, by
exploring different aspects of educational policy through a variety of analytical frame-
works, we hope to reach scholarly audiences, reformists, advocates and policy makers
who reside beyond the academic domain and to begin a broader discussion that includes
voices from all corners of our society.

That broader discussion is critically important, but until now it has been either lack-
ing or muted. We have noticed that those arguing education cases in the nation’s courts
are often seeking remedies that nearly anyone outside the legal world would find ill-ad-
vised. Social science data (although still often contentious) and existing best practices do
not support many of the remedies that attorneys have long advocated and which are, in
many cases, detrimental to the very remedial goals sought. Likewise, as educators we have
witnessed school districts crippled by the fear of liability, make—in the midst of that
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xvi INTRODUCTION

fear—the most rudimentary errors that eventually expose them to enormous liability.
We must build bridge to connect the world of educators, policy makers and lawyers.

It occurred to us then that if educators, lawyers and decision makers alike knew that
the law provides a map that contains ample room for discretion in the choice of roads to
effective reform, they would be more likely to use that discretion more powerfully and com-
petently. Importantly, the law is not a roadmap so much as a map of landmines and pit-
falls to avoid; it gives very little guidance about what is actually best for our public education
system and our nation’s children. Therefore, a more nuanced interdisciplinary discus-
sion is crucial to successful reform.

Accordingly, our work has attempted to delineate not only where the law ends but
where educational discretion begins. In this regard, we are fortunate to be joined by a
very talented group of distinguished contributors who hail from law, education, sociol-
ogy, civil rights and other disciplines to offer important insights and to move us closer
to achieving the promise our nation has made to its children. That promise is central to
the American dream, central to our nation’s health, and paramount to our moral oblig-
ation to one another. We invite you to partake in this important dialogue and trust you
will be both edified and inspired by Our Promise: Achieving Educational Equality for Amer-
ica’s Children.





