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Preface and Acknowledgments

By our count, there are at least 20 other contracts casebooks out there. And legal pub-
lishers offer a wide variety of casebook series. Why write another casebook? Why create
a new casebook series?

Because legal education can and must improve.

For years, law professors have complained that, no matter how hard they tried to be
effective educators, their students’ performance fell short of their goals. In 2000, the ed-
itor of this series, Professor Michael Hunter Schwartz, took a community college class in
learning theory and instructional design. It changed his whole outlook on legal educa-
tion. He learned there are better ways to teach what we wanted our students to learn.

In the meantime, a series of studies found that, while law students come to law school
with the same levels of depression, anxiety and substance abuse as their graduate and
professional school peers, by the end of their first year, law students are more depressed
and more anxious and abuse substances at a greater rate.1

The problems with traditional law school instruction begin with the textbooks law
teachers use. Law professors are like members of fraternities or sororities who, having
been through an initiation process that included hazing, continue hazing all new initiates.
Professors often think, “If it was good enough for me, it should be good enough for my
students.” In this way, legal education is disturbingly similar to the fraternity paddling
rituals depicted in the movies.

In Spring 2007, the Carnegie Foundation’s Educating Lawyers: Preparation for
the Practice of Law2 and Roy Stuckey’s Best Practices for Legal Education3 meas-
ured the effectiveness of modern legal education and concluded that legal education, as
presently practiced, falls quite short of what it can and should be. Both works severely crit-
icize the rigid adherence to a single teaching technique and the absence of law practice and
professional identity development in legal education.

Inspired by the call to action reflected in these works and by the absence of teaching
materials designed in light of these studies and of the hundreds of educational studies in
the instructional design field, law teaching experts from around the country have gath-
ered as a group and envisioned a casebook series responsive to the research on teaching
and learning and to the Carnegie and Stuckey studies. The result is this series. We hope
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this book and the series serve as tools to allow law professors and their students to work
together to improve students’ learning, reduce students’ stress, and better prepare stu-
dents for the rigors and joys of practicing law.

Overview and Structure of This Text

You will notice from the outset that this text, like all the books in the Context and
Practice Casebook series, is unlike other law school texts in significant ways. Whereas
most law school texts consist mostly of cases with some textual materials and problems
thrown in, this text provides a different mix of cases and contextual material, plus thou-
sands of problems.

This text also uses cases in a very different way from traditional law school texts. Most
law school texts provide little to no background knowledge and require you to derive
rules of law from cases in a way that is very different from how practicing lawyers do so.
When they can, practicing lawyers read secondary resources summarizing an area of law
before they start reading the cases. That background provides lawyers with a context for
understanding the cases. In contrast to traditional model casebooks, this text provides
students with the background knowledge a practicing lawyer would develop before con-
sidering reading the cases.

Unlike other texts, this casebook has been designed to give students the tools they need
to understand the law and the cases. The book guides students through activities that
will make it more likely they will remember what they have learned. For example, the
book focuses extensively on helping students learn to use rules, to apply rules and cases
to analyze legal problems.

In addition, this text provides many exercises to help students build law learning skills
as they study contract law. All contract law professors agree that they cannot possibly
teach their students every rule of contract law. So, every contract law professor tries to
cover the most important aspects of contract law while also hoping students somehow de-
velop a more general skill for learning contract law. This book has been explicitly de-
signed to train contracts students to become expert at learning in the field. In fact, we hope
the text becomes a more general resource for students. Students who internalize the ex-
pert learning skills taught in this book will be able to use the skills to help them learn in
their other law school courses and to become life-long, expert learners of the law.

By and large, law practice requires that lawyers be expert legal readers and writers. All
existing casebooks make challenging reading demands on students. This casebook also em-
phasizes legal reading skills, and it probably places a greater emphasis on legal writing
than most casebooks. In addition, the book provides learning experiences that allow stu-
dents to make sense of what they are learning from a visual perspective, and learning ex-
periences that are as close to authentic law practice as possible, experiences that allow
students to see how practicing lawyers would use the concepts in practice.

The book is also carefully sequenced. Early in the book, the primary focus is on build-
ing basic lawyering and legal analysis skills, such as reading and understanding cases and
statutes, identifying legal issues, applying rules, and applying and distinguishing cases. Con-
sequently, the first few chapters provide substantial guidance in your development of
these skills and, where appropriate, examples, hints and cues to help students succeed.
As students proceed through the book, we gradually decrease the guidance and increase
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the expectations. The last several chapters increasingly put students in the role of a lawyer
who not only must understand and account for the application of somewhat indetermi-
nate law to somewhat indeterminate facts but also must account for client interests and
goals and the lawyers’ professional responsibilities and values. In fact, the final chapter of
the book, Chapter 15, focuses on helping you develop problem-solving skills, both in the
context of the types of problems you are likely to encounter on your final exams and in
the much more contextual, ambiguous and challenging problems contract lawyers han-
dle. Chapter 15 reflects the research on learning that indicates that students learning in
new fields learn best if they are taught both the trees (the individual concepts) in the for-
est (the field) and the how experts work in the forest (how experts combine and use the
concepts to solve real-world problems).

Finally, you may notice that this text contemplates a higher level of class preparation
and practice in solving problems than texts you have encountered in your past educa-
tional experiences. The upside for you is that if you do the work presented along the way,
you will learn more effectively and will not need to study as much for your examinations.

Contracts Course Objectives

This book has been designed to help students develop skills and knowledge in four
areas: (1) contract law and its application to legal problems; (2) expert learning skills ap-
plicable not only to learning contracts but also applicable to learning any body of law; (3)
contract reading skills; and (4) the beginnings of contract drafting skills. The discussion
below explains each of these skills and what you should be learning with respect to each.

Objectives Relating to Learning Contract Doctrine and
its Application

By the end of your study of contract law, if you are given the facts and relevant doc-
uments that form the basis of a contract dispute, you will be able to analyze such “closed
universe” problems:

1. Identify the contract law litigation or drafting issues implicated by the facts;
2. Know and articulate, at a mastery level, the relevant contract rules and the ra-

tionales that support those rules;
3. Develop arguments that reasonable lawyers representing all involved parties

would make with respect to the litigation issues and draft contract terms 
addressing the drafting issues; and

4. Predict how a court would evaluate the arguments to resolve the litigation dis-
pute or how a court would interpret the draft language were it ever disputed.

Objectives Relating to Expert Learning Skills

In addition, by the end of your study of contract law, you should have increased your
level of independent, expert learning skills. Accordingly, you should be better able to self-
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regulate your law school learning and know when and how to use the skills law students
and lawyers need to succeed in law school, on the bar examination, and in practice.

Objectives Relating to Learning Contract Reading Skills

This text is not designed to help you become an expert in reading contracts, but it is
designed to move you closer to that designation. That skill takes a few more years to de-
velop. However, by the end of your study of contracts, if you are given a contract and
asked to evaluate it, you should be able to:

1. Identify a wide variety of commonly-used clauses;
2. Evaluate the strengths and weaknesses of the particular versions of the com-

monly-used clauses;
3. Find ambiguities in both the language used in the commonly-used clauses and

in the contract’s other clauses; and
4. Evaluate the implications of the ambiguities in light of a set of client goals.

Objectives Relating to Learning Contract Drafting Skills

Finally, you will be familiar with and begin to develop contract drafting skills. This
text also does not purport to make you a master draftsperson. You can expect to learn to:

1. Describe how contracts lawyers think about and approach drafting problems;
2. Be able to use others’ “form contracts” thoughtfully, actively and creatively; and
3. Be able to competently draft some contract clauses.

Some of the Underlying Objectives

To achieve the above goals, you will need to develop the following base-level knowl-
edge and skills:

1. Knowledge of the principles of contract law;
2. Knowledge of basic contract drafting principles;
3. The skill of applying principles of contract law to facts;
4. Knowledge of the context within which each of the contract principles arises;
5. The skill of identifying and distinguishing among contract law issues;
6. Knowledge of common argument patterns in contract law analyses;
7. The skill of brainstorming and articulating arguments contract lawyers make;
8. The skill of organizing your thoughts; and
9. The skill of clearly, precisely, and concisely expressing your thoughts in writ-

ing.

Of course, hundreds of sub-sub-goals underlie each objective and sub-goal listed
above.
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Organization of This Text and of Each Chapter

We have structured this text into eight parts: an introduction; the six broad subjects
in contract law (formation, defenses, interpretation, performance, third-party rights,
and remedies for breach); and, an additional part that focuses on solving the types of
problems that contract lawyers need to be able to analyze and solve. Each of the broad sub-
ject areas includes several subtopics, each of which is assigned its own chapter. For ex-
ample, Part II, Contract Formation, includes three chapters: Chapter 2, Mutual Assent;
Chapter 3, Consideration; and Chapter 4, Promissory Estoppel.

Each chapter follows a similar format. Each chapter starts with a problem you should
be able to analyze and resolve by the end of your study of that chapter. For each new body
of law, we summarize or otherwise introduce the law you will be learning and, in many
instances, provide a simple example. In particular, in almost every instance, you will learn
a rule from the text or from a secondary source that the text instructs you to consult, be-
fore you read cases in which courts have applied that rule. The chapters also include an
overview so that you have a sense of how you will be learning what you need to learn.

The introductions are most often followed by a series of cases, with problems and ac-
tive learning exercises interspersed throughout. Many of the cases in the first half of the
book include commentary alongside designed to increase your understanding of the cases
or to teach you something about legal method. Many of the problems and exercises sug-
gest you write a response, and we encourage you to do so. In class, you can expect your
professor will ask you many of the questions included in this text.

The chapters also include graphics designed to give you a visual sense of the concepts
and the overall body of law. Toward the end of each chapter, we include hints for ana-
lyzing and solving the problem presented at the beginning of the chapter. Many chapters
also ask you to find the law of the state in which you currently are planning to practice
law. Finally, each chapter concludes with reflection questions designed to further your
professional development.

Acknowledgments 

Our spouses, Stacey and Mike, for supporting everything we do.

Our children, Kendra, Samantha, Hannah, and Elizabeth, for being the wonderful
people they are.

Our research assistants, including: Kenneth DeLaughder, Kimberlee Keleher, Jumana
Kelly, Jessica Kohl, Mike McClure, James Pavison, Sarah Peterson Herr, Ryan Prochaska,
and Karin Tollefson.

All the wonderful, easy-to-work-with people at Carolina Academic Press, including
Keith Sipe, Linda Lacy, Jennifer Gilchrist, and Tim Colton.

schwartz 00 fmt final  7/16/09  9:51 AM  Page xxix


