
Employee Benefit Plans

Barry Kozak
Associate Director, Employee Benefits

The John Marshall Law School

Carolina Academic Press
Durham, North Carolina

00 kozak cx1  12/18/09  10:20 AM  Page iii



Copyright © 2010
Barry Kozak

All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Kozak, Barry.
Employee benefit plans / Barry Kozak.

p. cm.
ISBN 978-1-59460-639-7 (alk. paper)

1. Pension trusts--Law and legislation--United States. I. Title.
KF3512.K687 2010
344.7301'252--dc22

2009044112

Carolina Academic Press
700 Kent Street

Durham, North Carolina 27701
Telephone (919) 489-7486

Fax (919) 493-5668
www.cap-press.com

Printed in the United States of America

00 kozak cx1  12/18/09  10:20 AM  Page iv



This book is dedicated to Steve.
I am grateful to the authors of the essays in Chapter 22 who have each provided me

with mentorship, inspiration and motivation throughout my career, and to Michael
Fransen (a graduate of John Marshall’s LLM Employee Benefits program, currently work-
ing at the US Department of Labor Employee Benefits Security Administration), Brian
Benko (a graduate of John Marshall’s LLM Employee Benefits program, currently work-
ing at McDermott Will & Emery, Washington DC), Jeremy Brunner (a graduate of John
Marshall’s LLM Employee Benefits program), David Diaz (a graduate of John Marshall’s
LLM Employee Benefits program), Zafar Musvi (currently a joint JD/LLM student in
John Marshall’s LLM Employee Benefits program), Patrick Ryan (currently a student in
John Marshall’s LLM Employee Benefits program and working as a manager at Deloitte
Tax LLP, Chicago) and Patrick Ryll (a graduate of Northwestern Law’s LLM Tax program,
currently working as a Tax Fellow at the Thomas Jefferson School of Law assisting Pro-
fessor William Byrnes) who have each provided extremely useful research assistance and
editorial suggestions while still law students or as recent graduates in more ways than
they can appreciate.

00 kozak cx1  12/18/09  10:20 AM  Page v



Contents

Preface xvii

About the Author xxi

Section I
Preliminary Concerns

Chapter 1 • Benefits That Employers Can Offer to Employees 3
Overview 3
A. Employee Benefits in General 4

1. Offering Benefits to Employees 4
2. General Categories of Employee Benefits 5
3. The “Three-legged Stool” Theory of Retirement in the United States 6

B. Employees Allowed to Be Promised Benefits 7
1. Only Employees Can Be Promised Employee Benefits 7
2. Common-Law Employees 7

Chapter 2 • Basic Tax Concepts 9
Overview 9
A. Calculation of Income Tax Liability 10

Gross Income for Individual Taxpayers 10
Adjustments to Gross Income 12
Calculated Tax for the Individual 12
Actual Income Tax Due from the Individual Taxpayer 13
Income Tax Policy 13
Corporate Income Tax Calculation 14

B. Income Tax Advantages 
of Employee Benefit Plans 15
1. Income Tax Advantages of Non-Qualified Deferred Compensation

(Retirement) Plans 15
2. Income Tax Advantages of Qualified Retirement Plans 17
3. Income Tax Advantages of Health and Welfare Benefit Plans 17

Chapter 3 • The Employee Retirement Income Security Act of 1974 21
Overview 21
A. Protection of Employees Promised Benefits 24

1. Employers Voluntarily Promise Employee Benefits 24
11 N.E.2d 878 (Ohio App., 1937) 24

vii

00 kozak cx1  12/18/09  10:20 AM  Page vii



2. The Need for Congress to Act: ERISA 28
3. Other ERISA Protections 29

B. Income Tax Provisions 31
C. The Role of the Federal Government 31

1. The Federal Agencies That Regulate Employee Benefit Plans 31
2. Overview of the Federal Agencies 32
3. Jurisdiction between Departments of Treasury and Labor 33

D. Amendment of ERISA and the Code 35
E. The Various Roles of the Employer and Outside Professionals 37

1. Some of the Roles the Employer Must Take on or Contract out to a 
Third Party 37

Plan Administrator 38
Fiduciary over Plan Assets 38

2. Some of the Other Professionals the Employer Might Need Advice 
and Work Product From 39

Attorney 39
Accountant 40
Actuary 40
Insurance Advisor 41
Investment Advisor 41
Record Keepers 42
Third Party Administrators and ERPAs 42

Section II
Qualified Retirement Plans

Chapter 4 • Qualification Rules 47
Overview 47
A. Retirement Plans Sponsored by Type of Employer 51

1. How Other Employers (i.e., Those That Are Not-for-Profit) Deliver
Retirement Benefits to Employees 51

a. Governmental Employer 51
b. Church Employer 54
c. Public Schools 60
d. Non-Profit Organizations and Charities 61

2. How For-Profit Employers Promise and Deliver Retirement Benefits 
through a Qualified Retirement Plan 61

a. A Brief Historical Perspective 61
b. The Requirements for Qualified Retirement Plans 62
c. Plan Disqualification 64
d. Ways That a Plan Can Avoid Disqualification 65

3. Qualified Plans for Multiemployers 66
4. Qualified Plans for Multiple Employers 69

B. Income Tax Advantages of Retirement Plans 70
1. Income Tax Advantages of Employer-Sponsored Retirement Plans for

Employers 70
2. Income Tax Advantages of Employer-Sponsored Retirement Plans for

Employees 70
C. Choices of Written Plan Documents for Qualified Retirement Plans 70

viii CONTENTS

00 kozak final  12/23/09  3:08 PM  Page viii



1. Types of Written Plan Documents for Qualified Plans 70
a. Master and Prototype Plan Documents 71
b. Volume Submitter Plan Documents 72
c. Individually Designed Plan Documents 73

2. Retroactive and Prospective Plan Amendments 76
3. Establishment of a Trust Document 77

Chapter 5 • Defined Contribution Plans and Defined Benefit Plans 79
Overview 79
A. Distinguishing between Defined Contribution and Defined Benefit Plans 84

1. The Two Mutually Exclusive Types of Retirement Plans 84
2. The Main Differences between Defined Contribution and Defined Benefit

Plans 86
3. Different Definitions for Pension Plans 87

B. Types of Defined Contribution Plans 90
1. Money Purchase Plan 90
2. Profit Sharing Plan 91

a. Allocations Based on Salary 91
b. Allocations Based on Permitted Disparity (Social Security 

Integration) 92
c. Allocations Based on Age and Service Weighting 92
d. Allocations Based on Cross Testing 94

3. Stock Ownership Plans 94
a. Stock Bonus Plans 94
b. Employee Stock Ownership Plans (ESOP) 95

4. Cash or Deferred Arrangement (a.k.a. § 401(k) Plan) 96
a. Traditional 401(k) Plans 96
b. Roth 401(k) Plans 96
c. Automatic Enrollment Features in 401(k) Plans 97

5. SEPs, SIMPLEs, and Payroll Deduction IRAs 98
a. Payroll Deduction IRAs 98
b. SEPs 99
c. SIMPLEs 100

C. Types of Defined Benefit Plans 101
1. Flat Benefit 101
2. Fixed Benefit 101
3. Unit Benefit 101
4. Defined Benefit Plans with Permitted Disparity 102
5. Difference between Career Average and Final Average Plans 104

D. Types of Hybrid Plans 105
1. Target Benefit Plans 105
2. Statutory Hybrid Plans (Cash Balance Plans and Other Hybrid Plan 

Designs) 106
3. New Combined DB/401(k) Plans Starting in 2010 107
4. Certain Hybrid Plans 108

Chapter 6 • Funding Plans 109
Overview 109
A. Employer Contributions 111

CONTENTS ix

00 kozak final  12/23/09  3:08 PM  Page ix



1. Specific Rules for Defined Contribution Plans 111
2. Specific Rules for Defined Benefit Plans 112

a. The Role of the Plan’s Enrolled Actuary 113
b. Funding Targets 114
c. Impact on Plan When Funding Targets Are Not Met 116
d. Compliant IRC § 412(e)(3) Plans (Formerly Identified in § 412(i)

before PPA Amendments) 117
e. Special Funding Rules for Multiemployer Plans 117

B. Employee Contributions 118
1. Specific Rules for Defined Contribution Plans 118

a. Pre-Tax Elective Salary Deferrals 119
b. After Tax Contributions 119
c. Limitations on Annual Employee Contributions 119
d. Additional Catch-Up Contributions If over Age 50 120
e. Additional Catch-Up Contributions If Due to Qualified Military

Service 120
f. Special Savers Tax Credit 121

2. Specific Rules for Defined Benefit Plans 121
C. Deduction of Employer Contributions 121

1. Specific Rules for Defined Contribution Plans 121
2. Specific Rules for Defined Benefit Plans 123
3. Issues for the Sponsoring Employer’s Accountant 123

D. PBGC Premiums for Defined Benefit Plans 124

Chapter 7 • Vesting and Accruals 125
Overview 125
A. Vesting 128

1. Common Rules for All Qualified Retirement Plans 128
2. Specific Rules for Defined Contribution Plans 130

a. Employee Contributions and Deferrals 130
b. Employer Contributions 130

3. Specific Rules for Defined Benefit Plans 131
B. Accruals 132

1. Common Rules for All Qualified Retirement Plans 132
2. Specific Rules for Defined Contribution Plans 132

a. Definitely Determinable Benefits 132
b. Benefit Accrual Rules 133

3. Specific Rules for Defined Benefit Plans 134
a. Definitely Determinable Benefits 134
b. Normal Form of Benefit 134
c. Benefit Accrual Rules 134
d. Age Discrimination 135
e. Normal Retirement Benefits 135
f. Early Retirement Benefits 136
g. Alternate Forms of Distribution 136
h. Protected Benefits 137

4. Additional Non-Retirement Type Benefits That Can Be Promised in Any
Qualified Retirement Plan 137

a. Life insurance 137

x CONTENTS

00 kozak final  12/23/09  3:08 PM  Page x



b. Disability Benefits 138
c. Retiree Health Benefits 139

C. Maximum Benefits That Can Be Promised in a Qualified Plan 139
1. Specific Rules for Defined Contribution Plans 139
2. Specific Rules for Defined Benefit Plans 140

D. Minimum Benefits That Must Be Promised in a Qualified Plan That Is 
Top Heavy 141
1. Specific Rules for Defined Contribution Plans 141
2. Specific Rules for Defined Benefit Plans 142

E. Examples 142
1. Employee A 143
2. Employee B 145
3. Employee C 146

Chapter 8 • Annual Testing 149
Overview 149
A. Aggregation of Employers 155

1. Members of a Controlled Group of Corporations (or Other Businesses) 156
77 TC 881 (1981) 161

2. Members of an Affiliated Service Group 163
3. Separate Lines of Business 173

B. Highly Compensated Employees 173
1. Identification of Highly Compensated Employees 174
2. Annual Tests That Require Identified Highly Compensated Employees 175

C. Minimum Coverage Requirements for All Qualified Retirement Plans 176
1. Statutory Coverage 176
2. Minimum Coverage Testing — Preliminary Matters 176
3. Minimum Coverage Testing — Actual Tests 179
4. Minimum Coverage Testing — Corrections of a Failed Test 184

D. Minimum Participation Requirements for All Qualified Defined Benefit 
Plans 186

E. Nondiscrimination Requirements for All Qualified Retirement Plans 186
1. The Three Components of Annual Nondiscrimination Testing 187
2. Safe Harbor Plan Designs 187
3. General Testing if Benefits Are Not Uniform 188
4. Correction if the Plan Fails 193
5. Nondiscrimination of Compensation 194
6. Nondiscrimination Testing for Rights and Features 202
7. Nondiscrimination Testing for Plan Amendments 202
8. Nondiscrimination Testing for Former Employees 203

F. Nondiscrimination Requirements for All 401(k) Plans (Cash or 
Deferred Arrangements) 204
1. The Special Tests for Salary Deferrals 204
2. The Special Tests for Employer Matching Contributions 219
3. 401(k) Safe Harbor Plans 219
4. Correction If the 401(k) Plan Fails the ADP Test 226

G. Key Employees 235
H. Top Heavy Requirements for All Qualified Retirement Plans 237

CONTENTS xi

00 kozak final  12/23/09  3:08 PM  Page xi



Chapter 9 • Distributions 239
Overview 239
A. Optional Forms of Benefits 244

1. Optional Forms of Benefit Distributions 244
2. Actuarial Equivalences Equating Different Forms of Benefit Distributions 

in a Qualified Plan 247
3. A Participant’s Choice of Form of Benefit Distribution 250
4. Special Distribution Forms for Married Participants 252

520 U.S. 833 (1997) 254
5. Early Retirement Benefits and Subsidies Available under a Qualified 

Defined Benefit Plan 259
6. Elimination of Optional Forms of Benefits or Early Retirement Benefits 

from a Defined Benefit Plan 260
B. When Participants Can Receive Distributions 262

1. Normal and Early Retirement Benefits 262
2. In-service Distributions 262
3. Qualified Domestic Relations Orders and Distributions to an Ex-spouse 

or Child Pursuant to Divorce 264
4. Hardship Distributions from a 401(k) Plan 265
5. Plan Loans 269

C. Taxation of Plan Distributions 270
1. Taxation of Early Retirement Benefit and Normal Retirement Benefit

Distributions 270
2. Procedural Aspects — Tax Notices, Withholding and Reporting 272
3. Rollovers 273
4. Premature Distributions 274
5. Required Minimum Distributions 275

Chapter 10 • Role of the Internal Revenue Service 279
Overview 279
A. Organization of the IRS 280
B. Employee Plans Group 281

1. Organization of Tax-Exempt and Government Entities Operating Division 281
2. Organization of the Employee Plans Business Division 282
3. Determination Letters for Plan Documents 284
4. Employee Plans Compliance Resolution System (i.e., “Self-Correction”

of Operational Defects) 286
Correction on Audit (Audit CAP) 288
Evolution of EPCRS 288

5. Examinations of Plan Operations 289
6. Professionals That Can Represent the Plan in Front of the IRS 293

Section III
Labor Rights and Protections in ERISA Plans

Chapter 11 • ERISA Plans 297
Overview 297
A. ERISA Plans 297

1. Employee Benefit Plans Governed by ERISA 297
2. Employee Benefit Plans Not Governed by ERISA 298

xii CONTENTS

00 kozak final  12/23/09  3:08 PM  Page xii



B. ERISA Retirement Plans 300
1. Retirement Plans Governed by ERISA 300
2. Retirement Plans Not Governed by ERISA 300

C. ERISA Health and Welfare Benefits Plans 304
1. Health and Welfare Benefit Plans Governed by ERISA 304
2. Health and Welfare Benefit Plans Not Governed by ERISA 304

D. Congressional Findings and Declaration of Policy 308

Chapter 12 • Written Plan Documents 313
Overview 313
A. Written Plan Document 314

1. The Controlling Plan Document 314
2. Ability to Amend or Terminate the Plan 328
3. Ability to Interpret Ambiguous Plan Provisions (the “Firestone”

Language) 328
B. Summary Plan Description 329

Chapter 13 • Fiduciary Rules and Investment of Plan Assets 345
Overview 345
A. Fiduciary over Plan Assets 349

1. Employee Benefit Plans That Require Fiduciary Guardianship 349
2. Individuals Who Are Plan Fiduciaries 349
3. Duties for Each Decision 355
4. Special Rules for Remittance of Employee Salary Deferrals 359

B. Prohibited Transactions 361
1. Prohibited Transactions under ERISA Title I 361
2. Prohibited Transactions under the Internal Revenue Code 362
3. Exemptions from Prohibited Transactions 363

C. Special Rules for Self-Directed 401(k) Plans 364
1. Allowing Participants to Make Their Own Investment Decisions 364
2. Black Out Periods 375

D. Liability for Breach of Fiduciary Duties 376
1. Personal Liability 376
2. Liability for Co-Fiduciaries 377
3. Bonding Requirements 377

E. Paying Plan Expenses from Qualified Plan Assets 378
1. Settlor vs. Administrator Functions 378
2. Special Tax Credits for Small Employers 388

Chapter 14 • ERISA Causes of Action 389
Overview 389
A. Federal Preemption of State Laws 391
B. Criminal Causes of Action 393
C. Civil Causes of Action 397

Reporting and Disclosure Failure 397
Benefits or Other Rights 397
Breach of Fiduciary Duty 397
Equitable Relief for Actions or Inactions (Not Alleged by the 

Department of Labor) 398

CONTENTS xiii

00 kozak final  12/23/09  3:08 PM  Page xiii



Reporting and Disclosure Failure (for Plan Registration Statements) 398
Equitable Relief for Actions or Inactions (Alleged by the Department 

of Labor) 398
Enforcement of Civil Penalties Owed to the Department of Labor 398
Enforcement of QMCSOs 399
Certain Medicare and Medicaid Reports 399
Purchase of an Annuity for a Participant or Beneficiary 399
Violations of Minimum Coverage or Vesting Rules by a Qualified Plan 399
Equitable Relief for Actions or Inactions of the Secretary of Labor 399
Civil Penalties for Certain Prohibited Distributions 399

D. Importance of Plan Benefit Claims Procedures 400
First Level Review 401
Second Level Review (Appeals) 402

E. Other Issues in ERISA Litigation 403

Chapter 15 • Reporting and Disclosure 405
Overview 405
A. Reporting to the Government 406

1. Annual Filing of Form 5500 406
2. PBGC Reportable Events for Certain Defined Benefit Plans 408

B. Disclosures to Participants and Beneficiaries 408
1. Benefit Statements in a Qualified Retirement Plan 409
2. Summary Annual Reports 409
3. Other Communications 411
4. Acceptable Methods of Communications 411

Chapter 16 • Plan Terminations 413
Overview 413
A. PBGC Rules for Plan Terminations 414

1. Single-Employer Defined Benefit Plans 414
2. PBGC Rules for Single-Employer Defined Contribution Plans 416
3. PBGC Rules for Multi-Employer Defined Benefit Plans 417

Statutory Rules at ERISA § 4201 417
B. IRS Rules for Termination of All Qualified Plans 417

1. Procedures to Terminate 417
2. Frozen Plans and Partial Plan Terminations 420

Chapter 17 • Role of the Department of Labor 425
Overview 425
A. Organization of the DOL 426
B. Employee Benefits Security Administration 430

1. Organization of EBSA 430
2. Enforcement 431
3. Technical Guidance and Prohibited Transaction Exemptions 435
4. Amicus Curie Briefs 436
5. Form 5500, Annual Reporting Forms 436

xiv CONTENTS

00 kozak final  12/23/09  3:08 PM  Page xiv



Section IV
Other Employee Benefits Plans 

Chapter 18 • Basics of Executive Compensation 441
Overview 441
A. Issues with Current Compensation for Executives 446

1. Deductibility of Current Compensation 446
2. Other Cash-Like Benefits 448

B. Retirement Plans for Executives 449
1. Nonqualified Deferred Compensation (NQDC) Plans, Generally 449
2. Excess Benefit Plans and Top-Hat Plans 450
3. Income Taxation of Retirement Plans for Executives 451
4. Funding Retirement Promises with Rabbi Trusts 452
5. Limitations Based on Funding Targets in the Employer’s Qualified 

Defined Benefit Plan 453
C. Equity Benefits 453

1. Stocks 453
2. Stock Options 454
3. Other 455

D. Securities Law Issues 456
1. SEC Disclosures 456
2. Financial Statements 457

Chapter 19 • Health and Welfare Benefit Plans 459
Overview 459
A. Taxation of Health and Welfare Benefits 464

1. Health Benefits 464
2. Welfare Benefits 466
3. Other Fringe Benefits 469

B. Paying for Health and Welfare Benefits 471
1. Fully Insured or Self-Funded 471
2. Cost-Sharing with Employees 472

a. Subsidy for Employees 472
b. Subsidy for Employees’ Spouses, Children, Dependents and 

Domestic Partners 472
c. Pre-Tax Funding Vehicles for Employees 473
d. Wellness Programs 476

C. ERISA Rules for Health and Welfare Benefits 477
1. COBRA 477
2. HIPAA 478
3. Mental Health Parity Act 481
4. The Newborns’ and Mothers’ Health Protection Act 481
5. Women’s Health and Cancer Rights Act 482

Chapter 20 • Social Security Benefits and Individual Retirement Accounts 483
Overview 483
A. Individual Savings 484

1. Traditional IRAs 484
2. Roth IRAs 486

B. Social Security Benefits 487

CONTENTS xv

00 kozak cx1  12/18/09  10:20 AM  Page xv



Section V
Final Issues 

Chapter 21 • Ethics Issues 493
Overview 493

1. Other Laws That Impact Employee Benefits Plans 494
2. Whom Does the ERISA Attorney or Other Professional Represent? 494
3. Practice in Front of the IRS (Circular 230) 495
4. Other Ethical Concerns 501

Chapter 22 • Career Advice Essays 503
Nevin E. Adams, JD 504
Mark A. Davis, QPFC, AIF® 506
Chad R. DeGroot, JD 507
Kathryn J. Kennedy, JD, FSA 509
Gary S. Lesser, JD 511
Stuart M. Lewis, JD 515
J.J. McKinney, CPC, QPA, QKA 516
Tom Reeder, JD 519
Tom Terry, FSA, EA 522

Chapter 23 • Public Policy of an Aging Population 525
Overview 525

1. Problems with ERISA in Its Current Form 526
2. Aging Population 526
3. Collection of Short Articles 528

Appendix A • Law 101 Concepts for Non-Law Students 541

Appendix B • Adjustments to Statutory Limitations and Thresholds 
Due to Inflation 547

Appendix C • ERISA and Code Organizational Charts 549

Appendix D • ERPA Learning Objectives and Mapping 555

Appendix E • Conversion of ERISA Section Cites and US Code Section Cites 563

Table of Statues and Regulations 571

Table of Cases 577

Index 579

xvi CONTENTS

00 kozak cx1  12/18/09  10:20 AM  Page xvi



xvii

Preface

Writing this text book truly was a labor of love. As an employee benefits professional,
I have generally enjoyed every day at work, every client I advocated for, and every pro-
ject I worked on throughout my career. As an educator, I absolutely relish teaching the
laws surrounding employee benefit plans to students who have no idea what the class is
all about and who only enrolled in the class because it fit their schedule, and yet, by the
end of the semester, are actually excited about the topic and consider focusing their ca-
reers on helping employers provide proper employee benefit plans, helping employees
receive the benefits promised, or helping the federal government regulate the process.

The exciting aspect of a career as an employee benefits professional is that the rules
are always changing — whether through actual amendment by Congress, through guid-
ance by the Department of Treasury or Department of Labor, or through court cases in-
terpreting the former.

Right before I began writing this text book, I was asked to rewrite a BNA Tax Management
Portfolio, which is now called Kozak, “Employee Benefit Plans and Issues for Small Em-
ployers” (353–4th T.M.). Unfortunately, I did not have it in me to discuss the same basic
concepts and regulatory framework in this text book in a wholly different manner using
different words and different orders. Therefore, out of fairness to BNA, the publisher of
the Portfolio, and to Carolina Academic Press, many portions of this book have been ex-
tracted directly from the Portfolio. Then, after starting to write this book, but before
completed, I was asked to become co-editor and lead contributing author for the third edi-
tion of “A CPA’s Guide to Retirement Plans for Small Businesses,” published by the Amer-
ican Institute of Certified Public Accountants (AICPA), and again, the chapters I penned
for that reference book look very similar to the corresponding provisions in this textbook
and in the BNA Tax Management portfolio.

Who this book was written for: As you see from my biography, I have several different
professional certifications — each of which is an aspect of expertise in employee benefit
plans design, operation, or education. While I am currently a member of the faculty of
a law school, and primarily teach law students interested in becoming benefits attorneys,
The John Marshall Law School in Chicago also offers a Master of Science degree for non-
attorney professionals, and I teach them not how to practice law, but how to understand
how attorneys understand, communicate and apply the law. Before becoming an acade-
mic, as an actuary and consultant, I was responsible for training newer associates, and grew
to appreciate how different individuals, from various undergraduate degrees and life ex-
periences, were still part of the larger group of benefits professionals, and all needed to
learn how Congress enacted employee benefits laws, how the federal agencies regulated
those employee benefits laws, and how the courts interpreted employee benefits laws
where there was ambiguity. Therefore, I have tried to incorporate all of my past experi-
ences (some good, some bad) into a text book that can be used in a law school or in a busi-
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xviii PREFACE

ness school class, in an actuarial or human resources management curriculum, or as a desk
reference for benefits professionals who are just trying to become better at their jobs.

In addition, there is a new professional designation for benefits professionals called
an “Employee Retirement Plan Agent” (ERPA). I discuss the role of ERPAs in chapters 3
and 21 and in Appendix D. The examination process to earn the ERPA designation is
quite new, and I purposely have included all of the materials necessary to study for and
take the exams within this book, and in Appendix D, I have copied all of the learning ob-
jectives for the ERPA exams with a pinpoint cite to where in this book that topic is dis-
cussed. Please note that I am not trying to usurp any other study materials specifically prepared
for ERPA examination takers, but if you are using this book anyway, then you should not
need to go to any other source.

The purpose of this book: Benefits professionals generally need to understand the three
main categories of employee benefits: (1) retirement benefit plans; (2) health and welfare
benefit plans; and (3) executive compensation and equity programs. This book was writ-
ten primarily to discuss the rules of retirement benefit plans, and only has one chapter
each devoted to health and welfare benefit plans and to executive compensation. There-
fore, when you have finished the book (whether as part of a class or simply for fun), you
will have a very solid understanding of the regulatory framework and practical applica-
tions in regards to retirement plans, and only a broad and cursory understanding of the
other aspects of employee benefit plans.

The way this book is organized: First, you will notice that it is broken down into 5 sec-
tions, with sections II and III being the main emphasis of the book.

Section I provides a nice grounding of why employers would want to provide benefits
to employees in addition to cash compensation, and the types of benefits that are most
common, and then a very basic summary of basic tax concepts that any benefits practi-
tioner should understand. Since I am writing this book from the point of view of an at-
torney, but I want non-law school students and non-attorney professionals to feel
comfortable reading it, I have included a “Law 101” discussion in Appendix A, which
provides an overview of the U.S. legal system, a summary of some vocabulary and citing
standards, and some websites that you can go to for further information.

Section II is all about how certain retirement plans can be considered “qualified re-
tirement plans.” In the first chapter of the section, the book distinguishes between the
for-profit employers that can sponsor qualified retirement plans and the other non-profit
employers (like state and local governments and churches) that can only sponsor non-qual-
ified retirement plans. I explain how the rules for qualified plans are more complex than
the rules that govern non-qualified plans (although the trend is to make those non-qual-
ified plans as complicated to design and administer), so that if you, as a benefits practi-
tioner, understand the qualified plan rules, then you can easily learn the rules for
non-qualified plans when you have a client in need of that knowledge. The chapters then
discuss the distinction between defined benefit and defined contribution type plan designs;
the manner that the sponsoring employer can deposit money into the plan to fund the
benefits promised; the vesting and accrual rules which determine how employees promised
retirement benefits actually earn a legal right to receive those benefits; the annual tests
or safe harbor plan designs required to ensure that the plans provide “enough” benefits
to “enough” lower paid employees; the time, manner, and income tax implications of dis-
tributions from qualified retirement plans to the employees or their beneficiaries; and fi-
nally, a review of how the IRS functions to regulate the income tax aspects of qualified
retirement plans.
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Section III is a bit broader, as it discusses the rights under the Employee Retirement
Income Security Act of 1974 (ERISA) that extend to employees who are promised bene-
fits by an employer that are delivered through an employee benefits plan (which includes
qualified retirement plans, some non-qualified retirement plans, and also some group
health benefit plans). The starting point is a chapter that discusses which plans, pro-
grams, schemes, or payroll practices are in fact, governed by ERISA, and if governed,
then the requirements for a written plan document and a Summary Plan Description.
The chapters then discuss the individuals who are legally classified as fiduciaries over plan
assets and how to fulfill their fiduciary duties and obligations; the civil and criminal causes
of action and remedies available when things go awry; the reporting and disclosure re-
quirements for communication to the federal government and to the plan participants;
how retirement plans can be terminated; and finally, a review of how the Department of
Labor functions to regulate the employee protection aspects of ERISA employee benefit
plans.

Section IV is the place where other employee benefit plans are discussed — one chap-
ter summarizes executive compensation, another summarizes health and welfare benefit
plans, and a third summarizes Social Security benefits and Individual Retirement Ac-
counts. Remember, the focus of this book is on the taxation and employee protections of
retirement plans, and this section just fills in some of the gaps without any great detail.

Section V provides some final issues. Paying attention to ethical issues is crucial for
any benefits professional to maintain his or her professional certification and to help pre-
vent law suits for malpractice, and the first chapter highlights ethical issues that are ap-
plicable to all professionals, especially those who want to represent their clients and
practice in front of the IRS. The following chapter is a special treat for anyone interested
in a career as a benefits professional, as nine outstanding colleagues share their thoughts
with career essays specifically written for this book. Finally, the book concludes with a
quick summary of my perceived problems with ERISA, and includes excerpts from a re-
port on global issues with an aging population and some articles I wrote that summarize
my retirement concerns for America’s aging population.

The Appendices include summaries of the law and the way lawyers think and conduct
research in Appendix A; a table showing statutory limits and thresholds included in the
statutes, their primary cites, and cost of living adjustments for 2008, 2009 and 2010 in Ap-
pendix B; a set of six charts showing how ERISA is organized, how to determine whether
an employee benefit plan is governed by ERISA, how the relevant sections of the Inter-
nal Revenue Code are organized, and some dissection and comparison of qualified de-
fined contribution plans and defined benefit plans in Appendix C; a list of all of the
learning objectives needed to successfully complete the ERPA exams and a mapping to where
that material is found in this text book in Appendix D; and a chart showing the sections
of ERISA with the corresponding cites in Title 29 of the U.S. Code.

How to read this book: Each chapter starts with an overview, which includes simply
bullet-points. If you are using this book for classroom instruction and your professor de-
cides to omit any chapter from the syllabus, I still strongly encourage you to at least read
through the overview of that omitted chapter. The main part of each chapter is then the
regulatory framework. Where large chunks are based on statutory provisions of the Code
or ERISA (or regulations), those cites are prominently shown right below the title for
that chunk of information; otherwise, the cite for a passing thought is footnoted. I am
expecting that in addition to reading this textbook, you will also read the statutory pro-
visions. Within the regulatory framework, I have included sections of regulations, other
guidance, or court cases where the point I am trying to make is much better communi-
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cated through that other document. I tried to limit the use of such outside documents as
to not overwhelm you, but I think I included enough primary source material that by
the time you are done reading this book, any phobia you might have with going directly
to the Code or ERISA when confronted with a client’s issue will be eliminated. Bold hor-
izontal lines within the regulatory framework sections of the chapter signal primary source
material.

There are many complicated rules, and the book is purposely layered. When you have
read through the entire text, all of the minor details should start making sense. Please
realize, however, that I am only providing a summary of the general rules in this book —
I implore you to never think that by reading this book, without reading the actual statu-
tory or regulatory provisions, and without discussing the issues with other benefits pro-
fessioanls, that you are competent to advise or perform any work for a client.

So, I hope that the organization of this book and the care I put into making your learn-
ing experience worthwhile and somewhat enjoyable will make you a better benefits pro-
fessional, if that’s the career path you choose, or at least will make you a better employee
or employer, in knowing what benefits can be promised and how they can be delivered
through employee benefit plans.

xx PREFACE
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