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For Judith K. Moran

I was fortunate to have a muse who sparked the light in my early years in high
school. She was also my high school girlfriend and who, to my delight, became
some forty-six years later my wife. It is to her that I dedicate this book with spe-
cial love and everlasting appreciation.
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Preface

This project started when I was involved with the discussion of whether
Ohio should enact a statutory modification to the Rule Against Perpetuities
(RAP) for the purpose of allowing the establishment of private trusts to be ex-
empt from the limitations imposed by this ancient rule of law. Recognizing
that a number of other states had taken the action for commercial reasons, I
was interested in the current function of the rule. Intuitively, it did not appear
that there was a current reason for the continuance of the RAP. Yet, to repeal
a rule which is so embedded in legal education seemed like a monumental
event. A brief review of the legal literature did not provide a current basis for
its continuance.

My primary teaching experience at that time was in the area of taxation and
my practice involved tax controversies against or as a former representative of
the Internal Revenue Service. A comprehensive study of the matter would take
an enormous amount of time. Several years later, I retired, as a professor emer-
itus, from the University of Toledo College of Law and accepted a position
with Florida Coastal School of Law. In time, I decided to teach property law
and slowly drifted into a comprehensive study of the development of the RAP.
It is a complex area of law which calls for extended study. Reading the history
of the common law of property, reviewing original cases of importance, and
law review articles from the late nineteenth century to the present led me to ques-
tion the hand of the distinguished Professor John Chipman Gray, as he was
the principal marketing agent of the RAP in the United States. He, along with
Lord Chancellor Nottingham and Lord Kenyon (as well as others), shaped the
contours of the RAP. Gray interpreted the RAP in his famous treatise on the
RAP in a very dogmatic and restrictive fashion. Because Gray’s treatise on the
RAP was, and is, universally accepted, it became obvious that one could not
study the RAP as a legal abstraction apart from understanding the life and
times of Gray himself.

The more I backed into the study of his life, the more I realized the intrin-
sic relationship of the man to his RAP. This historical essay is intended to pro-

xiii



Xiv PREFACE

vide that context and also to suggest that there is no present reason for the
continued hegemony of Gray’s RAP. John Chipman Gray is and continues to
be a special scholar. He did so much in his life: soldier in the Civil War, prin-
cipal participant in the ascension of Harvard Law School in the late nineteenth
century, practitioner of the law extraordinaire, founder of one of the major
law firms in the United States (Ropes & Gray), founding Editor of American
Law Review, member of a very distinguished family, and scholar of the first
order. As a Brahmin, Gray was trained to be a perfectionist, and certainly ful-
filled that mission.

What follows here is an extended essay on the man, John Chipman Gray. The
object here is not to exempt private trusts from legal accountability, but to sug-
gest continued utilization of his RAP as achieving that goal constitutes reliance
on a custom instilled in legal education for far too long. A rule of law formed
when real estate was the foundation of wealth and future interests in dirt were
conveyed in kind has little relationship to the availability of a modern com-
plex trust (funded with stocks, bonds, and other intangible assets) that pos-
sesses an arsenal of powers exercisable by an active and accountable trustee. I
leave it to you to agree or disagree, however, that determination cannot be
made without a focus on the hand applying the RAP.
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