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xix

Preface for the Student

These materials constitute a general introduction to Texas marital property rights.
More detailed discussions of the matters addressed in these materials can be found in the
various Texas family law treatises that are available, such as the Marital Property and
Homesteads material included byWest as a portion of its Texas Practice series, written by
Professor Leopold, and the Texas Practice Guide—Family Law, written by Gagnon, Mur-
phy & Vanden Eykel, also published byWest. In addition, there are various course mate-
rials that are prepared from time to time by the State Bar of Texas, such as the annual
marriage dissolution and advanced family law courses. The University of Houston Law
Center also prepares materials in connection with its continuing legal education pro-
grams relating to Texas family law. Professor McKnight normally comments upon recent
developments in Texas marital property rights in the annual survey of Texas law pub-
lished by the SMU Law Review. In addition, Principles of Community Property by Vaughn
& de Funiak is a useful general comparative community property treatise. The author
has also published a comparative treatise regarding property division at divorce entitled
Divorce, Separation and the Distribution of Property.

Marital property rights disputes frequently arise in connection with a divorce. Plead-
ings commonly used in such cases can be found in the Texas Family Law Practice Man-
ual, published by the State Bar of Texas. Professor David Crump’s Biography of a Family
Case: Smith v. Smith (1977) is a good illustration of how marital property rights issues
arise in a divorce case.

Please note that the Texas Family Code recently has been reorganized; references to
Texas Family Code sections in cases frequently will be to the old section numbers. Your
Texas Family Code should have a cross-reference table to show you what the current sec-
tion number is that correlates to the old number.
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xxi

Texas Constitution
Article XVI, Section 15

All property, both real and personal, of a spouse owned or claimed before marriage,
and that acquired afterward by gift, devise or descent, shall be the separate property of
that spouse; and laws shall be passed more clearly defining the rights of the spouses in re-
lation to separate and community property; provided that persons about to marry and
spouses, without the intention to defraud pre-existing creditors, may by written instru-
ment from time to time partition between themselves all or part of their property, then
existing or to be acquired, or exchange between themselves the community interest of
one spouse or future spouse in any property for the community interest of the other
spouse or future spouse in other community property then existing or to be acquired,
whereupon the portion or interest set aside to each spouse shall be and constitute a part
of the separate property and estate of such spouse or future spouse; spouses also may
from time to time, by written instrument, agree between themselves that the income or
property from all or part of the separate property then owned or which thereafter might
be acquired by only one of them, shall be separate property of that spouse; if one spouse
makes a gift of property to the other that gift is presumed to include all the income or prop-
erty which might arise from that gift of property; spouses may agree in writing that all
or part of their community property becomes the property of the surviving spouse on the
death of a spouse; and spouses may agree in writing that all or part of the separate prop-
erty owned by either or both of them shall be the spouses’ community property.
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