Commercial Leasing






Commercial Leasing

A Transactional Primer

Second Edition

Daniel B. Bogart
DONLEY AND MARJORIE BOLLINGER CHAIR IN REAL ESTATE Law,
CHAPMAN UNIVERSITY SCHOOL OF Law

Celeste Hammond

PROFESSOR, DIRECTOR OF THE CENTER FOR REAL ESTATE LAw, AND
DIRECTOR OF THE LL.M. PROGRAM IN REAL ESTATE Law,
JoHN MARSHALL LAw SCHOOL

CAROLINA ACADEMIC PRESS
Durham, North Carolina




Copyright © 2011
Daniel B. Bogart and Celeste Hammond
All Rights Reserved

ISBN: 978-1-59460-893-3
LCCN: 2011002469

Carolina Academic Press

700 Kent Street

Durham, North Carolina 27701
Telephone (919) 489-7486

Fax (919) 493-5668
WWW.cap-press.com

Printed in the United States of America



To Lisa, Alex and Ethan. Hey, look: it’s finally finished!
D.B.B.
To my husband, Michael E. Pensack and to “all” my children: Geoffrey & Heidy
Morales Hammond and Elizabeth & Christophe Foubert, and the “babies.”

C.H.






Contents

Introduction

Chapter 1  Letter of Intent: The Precursor to the Lease
A. The Basic Definition of the Letter of Intent
B. Basic Motivations of the Parties— How the LOI Functions in Negotiating
the Final Version of the Lease
C. The Substantive Law
1. The Letter of Intent as a Binding Contract
Problem 1-1
Problem 1-2
2. The Letter of Intent as a Mere Term Sheet
3. The Letter of Intent: A Binding Agreement to Negotiate in Good Faith
4. Carve Outs

Chapter 2 Premises (Defined)
A. What the Words Mean
B. Basic Motivations for the Parties
Tenant
Landlord
Lender
C. The Substantive Law
1. Description of Premises
Problem 2-1
2. Expansion of Premises
3. Appurtenant Areas
Corwin v. Hamilton
Notes following Corwin
Application to Killer Lease
Assorted Killer Lease Provisions

Chapter 3 Term

A. What the Words Mean

B. Basic Motivation of the Parties
Landlord
Tenant
Lender

C. The Substantive Law

1. Establishing the Commencement Date

Problem 3-1

vii

O 000NNV

29
31
31
32
32
33
33
33
34



viii CONTENTS

2. Impact of Commencement — Landlord’s Loss of Access and Landlord’s

Obligation to Make the Premises Available to Tenant 35
3. Delay in Possession 36
Problem 3-2 37
Problem 3-3 37
4. Extension Periods 38
Qureshi v. Fiske Capital Management, Inc. 39
Notes following Fiske Capital Management 43
5. Termination 44
Problem 3-4 45
Making Your Own “Killer Lease” 46
Chapter 4 Rent 51
A. What the Words Mean 59
B. Basic Motivations of the Parties 60
Tenant 60
Landlord 62
Lender 62
C. The Substantive Law 63
1. Property Law Issues 63
2. Waivers and Other Issues 65
Problem 4-1 66
Pan Am Bank of Orlando, N.A. v. Dollar Land Corp., LTD 68
3. Base Annual Rent 79
4. Operating Expenses and Additional Rent 80
5. Gross-Up Provisions 82
Problem 4-2 83

6. Tenants’ Ability to Contest Landlord’s Statement of the
Operating Expenses 84
Application to Killer Lease 85
Chapter 5 Use 93
A. What the Words Mean 95
B. Basic Motivations of the Parties 95
Landlord 95
Tenant 97
Lender 98
C. The Substantive Law 98
1. Are There Permitted Implied Uses? 98
Problem 5-1 99
Problem 5-2 100
2. Going Dark 102
Problem 5-3 [Office Scenario] 103
Problem 5-4 [Retail Scenario] 104
3. What Are Exclusive Use Covenants? 106
Problem 5-5 108
Problem 5-6 108

4. May Tenant Carry On an “Illegal Use?” 109



CONTENTS

5. What Is the Meaning and Effect of the “Compliance with Laws”
Provision Contained in Paragraph 6.1 of the Starting Point
Office Lease?
218 West 14th Street Corp. v. La Bilbaina, Inc
Notes following La Bilbaina
Application to Killer Lease

Chapter 6 Quality of Premises
A. What the Words Mean
B. Basic Motivations of the Parties
Landlord
Tenant
Lender
C. The Substantive Law
1. Caveat Lessee and the Common Law
Problem 6-1
Problem 6-2
2. The Implied Warranty of Habitability
C and B Enterprises v. Intercarbon Coal Company
Notes following C and B Enterprises
3. Shifting Risk to the Tenant; Compliance with Laws
Problem 6-3
4. Work Letter Agreement
Problem 6-4
Applications to Killer Lease

Chapter 7 Transfers— Assignments and Subleases
A. What the Words Mean
B. Basic Motivations of the Parties
Landlord
Tenant
Lender
C. The Substantive Law
1. Interplay of the Use and Assignment and Sublease Paragraphs
2. Changes in Tenant’s Corporate Structure
Problem 7-1
Problem 7-2
3. The Unreasonable Landlord; (Consent to Transfer)
Schweiso v. Williams
Notes following Schweiso
Tenet HealthSystem Surgical, L.L.C. v. Jefferson Parish
Notes following Tenet Healthsystems
Problem 7-3
Problem 7-4
Problem 7-5
Problem 7-6
4. Transferee’s Liability for Rent
5. Landlord’s Recapture of Profits on the Transfer
6. Client Interviewing and Retail and Industrial Tenancy Leases

110
110
112
114

117
134
135
135
136
137
137
137
139
140
141
142
146
146
148
149
150
150

155
160
162
162
164
164
164
165
166
166
168
168
169
170
171
176
176
177
177
178
178
179
180



X CONTENTS

Application to Killer Lease

Chapter 8 Maintenance and Repairs
A. What the Words Mean
B. Basic Motivations of the Parties
Landlord
Tenant
Lender
C. The Substantive Law
1. “Good” and “Repair”
Problem 8-1
Problem 8-2
Problem 8-3
2. Tenant’s Repair Obligations: What Is a Non Structural Repair?
Mobil Oil Credit Corp. v. DST Realty, Inc.
Notes following Mobil
3. Tenant’s Obligation to Surrender the Premises in Good Repair
Problem 8-4
4. Landlord’s Repair Obligation to Tenant: Gone to Lunch?
Application to Killer Lease

Chapter 9 Rules and Regulations
A. What the Words Mean
B. Basic Motivations of the Parties
Landlord
Tenant
Lender
C. The Substantive Law
1. Nature of Changes
Problem 9-1
2. Waiver of Enforcement
Problem 9-2
Application to Killer Lease

Chapter 10  Alterations
A. What the Words Mean
B. Basic Motivations of the Parties
Landlord
Tenant
Lender
C. The Substantive Law
1. Default Rule— The Doctrine of Waste
2. Landlord’s Consent Requirement
Problem 10-1
Problem 10-2
3. Discerning Structural Alterations
Problem 10-3

4. Evasive Action— Methods Tenant Uses to Avoid Obtaining Consent

or to Pass Along Costs

181

193
194
194
194
196
197
197
197
197
199
200
200
200
204
206
207
208
210

213
216
217
217
217
218
218
218
219
220
220
221

229
231
233
233
233
234
234
234
236
236
237
237
238

239



CONTENTS

Sun Ins. Services, Inc. v. 260 Peachtree Street, Inc.
Notes Following 260 Peachtree
Application to Killer Lease

Chapter 11  Building Services
A. What the Words Mean
B. Basic Motivations of the Parties
Landlord
Tenant
Lender
C. The Substantive Law
1. What the Landlord Promises
Charles E. Burt, Inc. v. Seven Grand Corp.
Notes following Seven Grand Corporation
Problem 11-1
2. What the Tenant Promises
a. Tenant Misbehavior
b. Garbage
Application to Killer Lease

Chapter 12 Rights Reserved to Landlord
A. What the Words Mean
B. Motivations of the Parties
Landlord
Tenant
Lender
C. The Substantive Law
1. The Common Law Rule; Landlord Has No Right to Enter
Problem 12-1
2. Negotiating Certain Words Out
Fitzwilliam v. 1220 Iroquois Venture
Notes following Fitzwilliam
3. Contracting around an Emergency
Problem 12-2
Application to Killer Lease

Chapter 13  Fire or Casualty
A. What the Words Mean
B. Basic Motivations of the Parties
Landlord
Tenant
Lender
C. The Substantive Law
1. Extent and Timing of Restoration
Problem 13-1
Problem 13-2
Problem 13-3
2. Abatement
Constellation Holding Corp. v. Beckerman

X1

240
241
242

247
251
251
251
252
253
253
253
254
258
258
259
259
260
260

265
268
268
269
269
270
270
270
271
272
273
280
281
281
282

287
289
290
290
291
292
293
293
293
294
295
296
296



xii CONTENTS

Notes following Beckerman
3. Elections
Application to Killer Lease

Chapter 14 Insurance
A. What the Words Mean
B. Basic Motivations of the Parties
Landlord
Tenant
Lender
C. The Substantive Law
1. Some Basic Insurance Law Issues
Problem 14-1
Problem 14-2
Problem 14-3
2. Waivers of Subrogation
3. Exculpatory Provisions

Borg-Warner Insurance Finance Corporation v. Executive

Park Ventures
Notes following Borg-Warner
Problem 14-4
4. Terrorism and Insurance
Problem 14-5
TAG 380, LLC v. ComMet 380, Inc.
Notes following TAG 380
Application to Tenant-Oriented Lease

Chapter 15 Defaults and Remedies
A. What the Words Mean
1. Tenant Defaults
a. Monetary Defaults
b. Non-Monetary Defaults
2. Landlord Remedies

a. Termination of the Lease, Possession of the Premises, and Damages

3. Landlord Defaults
4. Tenant Remedies
B. Basic Motivations of the Parties
Landlord
Tenant
C. The Substantive Law — Remedies
1. Termination and Re-Entry
Elliott v. R S L Enterprises, Inc.
2. Acceleration of Rent
Aurora Bus Park Assoc. L.P. v. Michael Albert Inc.
3. Duty to Mitigate
Austin Hill Country Realty v. Palisades Plaza
Notes following Elliott, Aurora, Austin Hill
Problem 15-1
Applications to Tenant-Oriented Lease
Questions

297
297
298

303
305
307
307
308
309
309
309
309
312
313
314
315

316
320
321
321
322
322
327
327

331
336
336
336
337
338
338
340
341
341
341
342
342
342
342
347
347
352
352
358
359
359
361



CONTENTS

Chapter 16 Subordination and Estoppels
A. What the Words Mean
B. Basic Motivations of the Parties
Lender
Landlord
Tenant
C. The Substantive Law
1. Automatic Subordination
Dover Mobile Estates v. Fiber Form Products, Inc.
Problem 16-1
Problem 16-2
Notes following Dover
2. Subordination Non Disturbance and Attornment Agreement (SNDA)
3. Nondisturbance
4. Attornment
John J. Miscione v. Barton Development Company
5. Estoppel Certificates

Chapter 17 Brokers
A. What the Words Mean
B. Basic Motivations of the Parties
Landlord and Tenant
Broker
C. The Substantive Law
1. General Broker’s Law
2. Specific Problems
Problem 17-1
Problem 17-2
Problem 17-3
Problem 17-4
Application to Killer Lease

Chapter 18 Negotiations, Professionalism, and Ethics
A. Negotiations— In General
1. Interviewing the Client: Active Listening Skills
2. Competing Theories of Negotiations
3. Use of Forms in Negotiations
B. Ethical Issues in Negotiation of Leases
1. Introduction
. Model Rules: Litigation versus Transactions
. Candor— Model Rule 4.1
. Multijurisdictional Practice— Model Rule 5.5
. Obligation to Recommend ADR as Dispute Resolution — Ethics 2000
Amendments to Rule 2.1
6. Changes to a Document— Ethics versus Professional Responsibility
C. Conclusion

U W N

xiii

363
365
366
366
367
367
368
368
369
373
373
374
374
375
375
376
389

393
393
394
394
394
395
395
398
398
399
400
402
403

405
406
406
407
408
409
409
411
412
414

416
417
419



Xiv CONTENTS

Chapter 19 Greening of Leases 421
A. What the Words Mean 426

B. Basic Motivations of the Parties 427

1. Introduction 427
Landlord 429

Tenant 429

Lender 430

C. The Substantive Law 430

D. Drafting Objectives 432

1. Letter of Intent 433

2. Rent 433
Problem 19-1 434

3. Alterations and Tenant Buildout 434

4. Rules and Regulations 435
Problem 19-2 435

5. Default and Remedies 435
Problem 19-3 436

Appendix Starting Point Office Lease 437
Table of Cases 509

Index 513



Introduction

In this book we will introduce you to a key practice area of real estate law: the repre-
sentation of landlords, tenants and lenders in the evaluation, drafting, and negotiation
of commercial leases. We will focus largely on the office lease scenario. However, from time
to time, where especially appropriate or informative, we will examine lease provisions in
the retail lease context.

This book is unusual, because: 1) it is the first law school text that specifically and
solely covers commercial lease law; 2) although it addresses substantive law, this book is
transaction oriented, and thereby reflects actual practice; and 3) it departs from the nor-
mal case opinion oriented text by integrating the various realities of the “deal” (includ-
ing the motivations of key players to the lease), lawyering skills, ethics, and substantive
law. We therefore ask that you spend a few moments with this introduction. In it we will
explain why commercial leasing is an exciting and rewarding practice area, the value of
studying leasing as a key to understanding transactional practice in general, and the doc-
ument driven organization of this book. Finally, we will acknowledge the importance of
a number of sources in our own lease law education. With only a few exceptions, these
sources are readily available to students and lawyers alike. We think that you should spend
time with these materials as you progress through the course.

As you work through this book, you will encounter three primary parties to the lease
transaction: Landlord, Tenant, and Lender. Lender is the lending institution that loans money
to a commercial borrower, which is necessary for the purchase or development of the
commercial office tower (the “Building”) in which Tenant leases space. Once the Build-
ing is built or purchased, the borrower becomes Landlord in each of the individual lease
transactions in the Building.

Why study commercial lease law and practice? Commercial leasing is the life blood of
the real estate business, and consequently, of real property lawyers. You might think that
purchase and finance transactions involving commercial property are the “be all, end all”
of real estate practice and that leasing is secondary. But leasing is the necessary predicate
to any purchase of commercial property, or to any loan that makes the purchase possible.

The significance of leasing becomes clear when you reflect on the critical importance
of leases (or the prospect of leases) to the financing of commercial property acquisition
and development. Remember that purchasers or developers of commercial property al-
most never have sufficient cash to buy property outright. They must borrow the bulk of
their acquisition funds— much like residential purchasers must borrow money to cover
the price of a house. And it is an axiom of normal lending behavior that a lender will only
loan money to a borrower that it believes is capable of repaying the loan plus interest. There-
fore, institutions that lend to developers or purchasers of commercial property only do
so if there is reason to believe that the commercial project will “lease up” and generate suf-
ficient rent revenues.

XV



xvi INTRODUCTION

In fact, lenders typically demand that developers of large office towers or new shop-
ping centers find two or more “major” tenants prior to obtaining the loan and commencing
construction. These initial tenants may be persuaded to commit to an un-built office
building, but only if they receive significant concessions from the Landlord (for example,
favorable rental rates, free rent periods or significant Premises improvement allowances).
Lease negotiations between Landlord and Tenant in such situations will be intense and will
test the abilities of the lawyers involved.

To a real extent, “once the building is built, all the rest of the lawyer’s work is leasing.”
Daniel B. Bogart, The Right Way to Teach Transactional Lawyers: Commercial Leasing
and the Forgotten Dirt Lawyer,” 62 U. Pitt. L. Rev. 335 (2000). With the Building com-
plete and financing in place, Landlord must make good on its representations to Lender
that it can find the requisite tenants. The money generated by commercial lease rentals
is startling:

Now imagine the dollars involved. In even a modest new office tower (one per-
haps no greater than 15-20 stories tall) with an urban rental rate of $25 a square
foot, a five-year lease involves a lot of dollars. A 20,000 square foot lease at $25
a square foot, with a term for five years, will generate 2.5 million dollars in rev-
enues. Large businesses, law firms and accounting firms can lease well in excess
of 100,000 square feet with options to expand their space and to renew the term.
When these tenants sign on the dotted line for expensive and premium space in
a new office tower, the dollar amount is staggering. These documents are there-
fore very thoroughly provisioned and heavily negotiated.

Bogart, 62 U. Pitt. L. Rev. at 342.

For the young attorney, leasing has its special attractions. Law firms train real estate
associates to do leasing work early in their careers. Senior attorneys expect that their
young associates will quickly develop the ability to do this work with little supervision.
What is more, the client (particularly on the Tenant side) may be the CFO of a corpora-
tion or the primary individual partner of the client. Even younger attorneys may there-
fore find themselves in working contact with individuals who really matter to a law firm.
Leasing practice is fast-paced, and new lawyers have the satisfaction of seeing deals con-
clude successfully. A lawyer may have a number of lease transactions in progress at any
one time. That lawyer will develop real expertise that he can share and demonstrate.

Leasing teaches general lessons about transactional practice. If you think that you will
engage in a transactional practice after completion of your legal studies (even if that area
is not real estate), then leasing provides a neatly contained environment to learn both the
mindset and skill set of a successful transactional lawyer.

Drafting and negotiations lessons, and a lawyer’s approach to the practice of law are
largely (but not entirely) the same regardless of the kind of transaction involved. Whether
a transaction involves the purchase of real estate or the purchase of a corporation, par-
ties to the transaction reach an agreement on price and terms, and then ask their lawyers
to “paper the deal.” One side will have the responsibility of generating initial documents,
which invariably favor the drafter. These documents are then reviewed by opposing coun-
sel who checks to see: 1) that the agreed upon terms appear in the written agreements;
and 2) that the remaining language of the documents (which represents the bulk of the
material) is acceptable. After this review, and after consultation with clients, the attor-
neys negotiate. Further revised documents change hands, and perhaps additional nego-
tiation takes place, until eventually a finished set of documents emerges. The transaction
“closes” with execution of the documents and an exchange of rights for money.
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Lease transactions follow the above-described general pattern. Landlord will provide
a written understanding of the terms to its attorney. (In some transactions, the attor-
ney will participate in the creation of the term sheet, sometimes called a Letter of In-
tent.) The Landlord’s attorney then creates the initial lease document, and provides a
copy of the lease to both Tenant and Tenant’s attorney. Tenant’s lawyer then reviews the
lease, provision-by-provision, often in the form of a “memo to file.” Tenant’s lawyer
then transforms the memo into a letter to Tenant. After conferring with his client, Ten-
ant’s attorney sends a letter to Landlord’s attorney (again, consisting of a provision-by-
provision analysis). The two lawyers then negotiate. In the best of worlds, the two parties
reach an agreement quickly, and Landlord’s lawyer revises the lease to reflect the agree-
ment of the parties. After Tenant’s lawyer examines the revised lease to ensure that nec-
essary changes have been made, the parties sign the lease. Throughout this process,
careful lawyers who read documents with a trained eye, and who make deliberate notes
on the conversations they had with their clients or opposing counsel, fare better than
those lawyers who do not.

Some practice areas are almost entirely transactional (corporate practice). Other areas
of legal practice, while not exclusively transactional, involve “deal making.” (Bankruptcy
practice requires transactional skills, in addition to appellate advocacy and litigation skills.
Indeed, bankruptcy lawyers regularly handle real estate matters, including the purchase
and sale of properties, and the evaluation of lease documents.) Unlike any of these other
areas of the law, however, the lease transaction continues to revolve primarily around
one document—the lease. (Commercial leases may involve personal guarantees, letters
of credit, and other negotiated documents, but the lease is paramount.) A study of lease
law and practice allows students to focus on a single agreement, with time for skills de-
velopment as well as discussion of substantive law.

In this course, you will confront commercial lease documents, examine the substan-
tive law that lies in back of contractual provisions, apply your knowledge to true-to-life
fact sets and problems, draft provisions to meet the need of clients, and negotiate and
revise lease documents. Furthermore, you will be asked to consider the ethical issues that
commonly arise in transactional practice.

Perhaps most importantly, you will learn two central lessons to good transactional prac-
tice. First, you will come to understand that the skills that are necessary to effective lawyer-
ing (client counseling, drafting, negotiation, and review of documents) cannot be separated
from a sound understanding of the substantive law. Accomplished transactional lawyers
keep the present state of the law and trends in the law in mind when deciding which rights
to trade away during negotiation. Second, good transactional lawyers thoroughly under-
stand the meaning and impact of each provision in the documents that embody the deal.

This book is document driven. If, as stated above, transactions are document driven,
then it seems only sensible that this book should be document driven. The document
that does the driving in this book is the Basic Commercial Office Lease contained in the
ABA Leasing Forms Book, compiled by attorneys Dennis Horn and attorneys who are
members of the Real Property Probate & Trust Law Committee. It is a very well crafted
initial lease document. Although it is an essentially pro Landlord form (which is typical),
it is not egregiously so. Provisions from this form are reprinted in each chapter, and very
often problems will require you to consider how you would revise a provision to meet
the needs of clients. We gratefully use this form with the permission of the ABA, the Ed-
itor of the book and Orlando Lucero of Stewart Title who is primarily responsible for the
Office Leases that are published in the book. We do take one literary license, however. To
the extent that we reprint or refer to this lease form, we call it the “Starting Point Office



xviii INTRODUCTION

Lease.” We do so to remind you that the initial lease form is just that—a starting point.
Each and every provision is subject to modification by the parties.

We will confront you with other lease forms from time to time. In actual practice, real
estate lawyers see a multitude of different forms. A lawyer representing a tenant with ten
offices may deal with and review ten different forms. It is not enough for the lawyer to
be conversant with just one form. Expertise arises as the lawyer develops a mental check-
list of problems, concerns, and fixes that she can apply efficiently when reviewing a new
lease. In this text book, for example, we will occasionally require you to examine another
lease form from the ABA commercial lease forms book. This lease is known, even in the
ABA book itself, as the “Killer Lease.” As you might expect, the Killer Lease, drafted by
Landlord, is almost outrageously pro Landlord.

These two forms are modern, up to date documents that you may encounter in actual
practice. Therefore, not only do they serve as potent learning tools, but they have the
practical value of exposing you to forms that that some lawyer, in some future negotia-
tion, may spring on you.

Organization of the Book. The first and last two chapters of this book deal, respec-
tively, with Letters of Intent, Negotiations and Ethics, and Greening of Leases. However,
all of the remaining chapters are devoted to specific provisions of the lease. For the most
part, these chapters move chronologically through the lease, following the table of con-
tents of the lease. The book does not provide a chapter for every lease provision; one ob-
jective of the book is to provide enough content to allow you to come to terms with lease
law while permitting time to actually finish the book. Covering each provision, while
ideal, would require a four hour course. We try to address the most important provi-
sions, and those provisions that provide you an opportunity to think about transactional
practice generally.

The chapters analyzing lease provisions always follow the same order. There is a brief
introduction, placing the provision in the broader context of the lease. We then reprint
the lease provision that is the subject of the chapter. As you work through this text book,
please do not simply skip over the lease provisions that are reprinted at the beginning of
each chapter. Instead, read these provisions carefully. Everything that follows in the chap-
ter presumes that you have read the pertinent lease language. (Remember, lease law is as
much an advanced contracts course as it is a property law course. The lease language is
the starting point for any transactional lawyer.)

The remainder of each chapter is divided into three parts. The first part simply ex-
plains the meaning of legal words or terms of art that appear in the provision. The fact
is that legal documents are filled with arcane or unusual terminology, or with words that
seem to suggest one meaning to the layman, but are understood entirely different by prac-
ticing lawyers. The second part of each chapter examines the motivations of the parties
to the lease transaction. How can you expect to apply the law to a transaction, or un-
derstand the development of the common law over time, unless you are cognizant of the
specific concerns and goals of Landlord, Tenant, and in many cases, Lender? The third
and final part of each chapter addresses the substantive law implicated by each provision.

Note that the substantive law material, which includes case opinions, textual expla-
nation of the common law and problem sets, comes at the end of each chapter and not
at the beginning. We believe that, in a course devoted to transactional practice, this is as
it should be. The substantive law (including case opinions) of necessity draws upon lease
provisions and explores transactions gone awry. Indeed, many case opinions will reprint
the pertinent lease provisions in the body of the opinion or in a footnote. To read these
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case opinions without understanding the terms of art or the motivations of the parties,
is equivalent to reading the opinions “in the dark.”

Most chapters conclude with a discrete application of what you have learned. You will
be asked to read the relevant provision from a different lease form. You may, for exam-
ple, be asked to suggest revisions for the Tenant’s benefit. In many cases, the form you will
be asked to review will be the ABA Killer Lease.

Good lawyers find good materials. Some law school courses, notably those offered in
the first year, are important building blocks to an overall understanding of the law, but
they are not directly useful to practice. As you move closer to graduation, courses tend
to be more “practical” or practice-specific. One aspect of this dynamic is that, as you en-
counter practice-specific courses, you will also find an increasing wealth of resources in
the library aimed at practicing lawyers. This lease law course fits that profile. We have
used a number of commonly available sources as we created this book, and we believe that
you should become familiar with these resources and use them as you complete this
course. We are not exaggerating when we say that the truly “excellent” lawyers know these
materials and often keep sets of these resources in their offices.

For the record, we continuously read and learned from Mirton R. FRiEDMAN, FRIED-
MAN oN Leases (Patrick A. Randolph, Jr., ed., 5th ed. 2005). This book, originally writ-
ten by Milton R. Friedman, is in its latest incarnation revised by Professor Patrick A.
Randolph, Jr. (Professor Bogart has served as a contributing editor for several of the loose-
leaf supplements of this treatise.) Many lawyers consider this three-volume set to be the
“bible” of lease law, and that status is justified once again in this exemplary edition. We
mention the Friedman and Randolph treatise by name from time to time in the text book,
but just as importantly, we found ourselves constantly referring to it during the text-
drafting process. The treatise not only explains the history and present state of the law of
leasing, but it provides a cogent analysis of the law. The treatise explains the trends in
case opinions and leasing documentation. It would not be possible to write a text on leas-
ing without relying to a great extent on this resource.

Another extraordinary treatise is JouN B. Woop & ALAN M. D1 Scrurro, NEGOTIAT-
ING AND DRAFTING OFFICE LEASES (11th ed. 2005). Although the authors of this treatise
explain the black letter law, the real value of this resource is its practical evaluation of
lease provisions, the motivations of the parties, and the reasonable (and unreasonable)
positions that parties to a lease often take. The treatise provides sample lease provisions,
and explains the strengths and weaknesses of each. The authors explain relevant terms of
art. Mr. Wood and Mr. Di Sciullo draw upon many years of sophisticated lease practice.
A student taking the time to read this two book treatise, or to refer to it as the course
progresses, will come to understand that the provisions of the lease are interdependent.
(John Wood is also known as one of the key architects of the Killer Lease form that swept
through New York City and beyond.)

We rely greatly on the excellent treatise, MARK A. SENN, COMMERCIAL REAL ESTATE LEASES:
PREPARATION, NEGOTIATION AND ForMms, (Aspen Publishers, 4th ed. 2011). This book’s
scholarly approach to practicing leasing law has made it invaluable. Mr. Senn is a fre-
quent speaker at International Council of Shopping Center (ICSC) conferences and those
presented by ALI-ABA. Lawyers rely upon him for careful and practical analysis of legal
issues that arise in the commercial leasing setting.

Professor Randolph is also Editor of a three volume series entitled THE COMMERCIAL
PropERrTY LEASE (Patrick A. Randolph, Jr., ed. 1993). This work collects a variety of ar-
ticles discussing virtually every aspect of commercial lease law.
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Finally, The Practicing Law Institute publishes some of the very best continuing legal
education materials on the market, and some of those are devoted to Commercial Leas-
ing. The authors have used these and other published materials throughout the process
of writing this book, and these sources are specifically cited in the text from time to time.

When in practice, good lawyers make it a point to develop friendships with individu-
als who have already developed expertise in their area, and to the extent possible (with-
out abusing these friendships), to draw information and perspective from these individuals.
You should be prepared to engage in this process. Professor Bogart was privileged to dis-
cuss lease practice with his father, Larry 1. Bogart, a retired partner from Powell, Gold-
stein, LLP in Atlanta, Georgia. Mr. Bogart engaged in a very sophisticated real estate and
leasing practice over more than a forty-year period. Professor Bogart was also fortunate
to discuss lease law and practice with John C. (Jack) Murray, Senior Vice President and
Counsel to First American Title Insurance, formerly of Travelers Companies, as he began
the process of initially teaching his commercial leasing course many years ago.

In addition to providing knowledge from these conversations, Mr. Murray shared a
number of leasing materials he collected over the years, including a set of Leasing Guide-
lines developed by Denise McWatters and Ken Holzberg. These materials are not avail-
able as a resource to students, but it is appropriate nevertheless to acknowledge their
importance in Professor Bogart’s learning process. Ms. McWatters’ and Mr. Holzberg’s ma-
terials approached lease practice by examining the relevant lease provisions first, with a
focus on the meaning of relevant language and an explanation of the motivations of the
parties to the lease transaction.

Friends and colleagues provided valuable insights into leasing practice; the authors in-
corporated these insights into the first and second editions of this book. The authors are
grateful to Professor Wilson Freyermuth of the University of Missouri (Columbia) Law
School for testing chapters for the first edition in draft form in class and providing help-
ful suggestions and criticisms. Professor John Nolon of Pace Law School read and com-
mented on a chapter of the book. Theodore Yi of DLA Piper and Karen Ercoli, Associate
General Counsel for General Growth Properties, Inc., also used draft materials of the first
edition in an LL.M. Leasing Ownership & Management course that they taught at the
John Marshall Law School in Chicago. Because they found the book ‘practical; it is a very
positive signal that it may meet our goal of preparing lawyers for leasing practice. We
greatly appreciate Ted’s and Karen’s comments and suggestions. Finally, Virginia Hard-
ing of Gould & Ratner used some of the book to teach a Drafting & Negotiations Work-
shop and used the first edition to co-teach with Celeste Hammond the Leasing, Ownership
& Management course which is part of the LL.M. and M.S. in Real Estate Law curricu-
lum at John Marshall. She brings her years of experience as a ‘dirt’ lawyer to the helpful
comments from which the authors have benefited.

Research assistants for Professors Bogart and Hammond helped considerably in the
creation of this book. Professor Hammond’s assistants included Jay L. Cherwin, Jr., Maura
Fennelly and Robert Faulkner (first edition) and Mark Lara, Evan Sauer and Matthew
Weiss (second edition). Professor Bogart’s assistants included Fern English, William Fer-
guson, Eric Grote, Fay Katayama, Sam Kim, Sakura Kishimoto, Fayth Mendelsohn, Vic-
toria Pearce, Steve Pornbida, Brian Six, and Saul Wolf (first edition), and Kari Kadomatsu
(second edition). Professor Bogart also thanks his Commercial Leasing Classes for the
many constructive comments they made about both the draft version of the book and
its first edition.



INTRODUCTION xxi

Professor Bogart especially thanks Parham H. Williams, Dean Emeritus of Chapman
School of Law, for his generous support of this project.

The Second Edition. We hope that this second edition of Commercial Leasing will re-
flect a number of valuable improvements. We have added a number of recent cases and
several useful problems. We have revised chapters to make them clearer in presentation
and more current, particularly the chapters on Insurance and Fire and Casualty.

Jack Oest used the first edition of this book in his commercial leasing course at the
University of Chicago Law School and provided the authors with very lawyerly and de-
tailed comments. Ira Meislik similarly provided the authors useful insights into com-
mercial leasing practice.

Perhaps most important, we have added an entirely new chapter on “Greening of
Leases.” Ronald B. Grais of Jenner & Block provided helpful guidance and suggestions on
that chapter. The authors also thank Robert H. Smith, Holland & Knight, for a basic in-
troduction to green leasing in his chapter in GREEN BUILDING AND SUSTAINABLE
DEVELOPMENT published by the American Bar Association in 2009. Louise C. Adam-
son, K&L Gates, is supportive of the trend for sustainability in real estate and she agrees
with the authors’ conclusion that real estate attorneys need to learn about it. The authors
are grateful to: Building Owners and Managers Association (BOMA) International for
permitting printing of parts of its “Guide to Writing a Commercial Real Estate Lease;” to
Alan Whitson, Corporate Realty, Design & Management Institute, for permission to
reprint parts of the Model Green Lease; and to the Real Property Association of Canada
for permission to reprint parts of REALpac Office GreenLease National Standard Lease
for Single Building Projects-1.03-2010.

Finally, we have corrected errors that were present in the first edition, to the extent we
could. Any that remain are, of course, the fault of the authors.

One Final Thought. You should keep in mind one idea as you encounter commercial
lease law and practice in this course. The tenor of even the best and most “transactional”
law school courses is akin to a game of poker where the chips are free. In such a setting,
players often make ridiculous decisions (for example, players may hold out for “four of
a kind” rather than sitting happily with “two pair”). In this class, you should avoid this
behavior. Instead, you should try hard to read, negotiate, and draft as though the parties
and the money are real; after all, in practice, they will be.



