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First Edition Preface

Tort law is a prime battleground in the ongoing debate over social policy. This book
attempts to illuminate that debate through the use of cases and materials that clearly re-
flect not only the current rules on injury compensation, but also the policy choices un-
derlying those rules.

Lawyers must know what the law is now, and how to apply it to the facts of a client’s
case. But they must also understand public policy, if they are to effectively participate in
the important (and inevitable) legal processes through which existing rules are continu-
ally challenged, reaffirmed, discarded, and replaced.

As an instructional text, Studies in American Tort Law (SATL) does not speak from an
ideological perspective. In that sense, the book is intended to be both “balanced” and
“mainstream.” Within a clear doctrinal framework (which is undoubtedly influenced by
the work of the late William Prosser), a range of views is presented, reflecting dominant
themes and issues in tort law, such as fault, proportionality, deterrence, internalization
of costs, and distribution of losses. These views are then linked, juxtaposed, and explored
with the purpose of assisting students in the task of assessing the merits and limitations
of these positions. In the end, however, the evaluation of the public policies which have
shaped the current tangle of rules on liability for personal injury and property damage
is left to the reader. This book attempts to promote a better understanding of the values
advanced and the interests sacrificed by the adoption or application of particular rules
in given contexts.

In terms of organization, SATL moves from simple concepts and elementary rules to
ones that are more complex or elusive. The book has a strong doctrinal framework and
strives for clarity, to the extent that clarity is possible, on the assumption that if simple
points are dealt with efficiently, time can then be profitably spent on difficult or uncer-
tain questions.

In selecting or writing material for the book, students and professors have been fore-
most in mind. At each juncture, the test has been whether the selection is both readable
and teachable. The goal has been to include material that is vivid, provocative, and wor-
thy of the reader’s time.

A few features of SATL deserve mention. First, although cases are used as the princi-
pal vehicle for teaching torts, a special effort has been made to integrate statutory law
into the text. In particular, careful attention has been paid to the give-and-take process
through which judge-made law and legislation influence one another. Second, the sig-
nificance of liability insurance is highlighted, for students must come to appreciate the crit-
ical role that insurance (or the lack of it) plays in the resolution of real cases. Third, “ethics
notes” have been included throughout the book for the purpose of sensitizing students
to the difficult ethical questions that practicing lawyers face each day. These notes demon-

li
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strate, in part, that lawyers are subject to higher standards than persons in other callings.
Fourth, the materials in SATL explore a number of issues associated with the law and
feminism movement. These issues raise questions of social justice that should be of con-
cern to all lawyers.

SATL introduces students to—but is careful not to overwhelm them with—law and
economics. At appropriate junctures in SATL, economic issues are explored, as in con-
nection with the negligence balancing test and the materials discussing computation of
damages, liability for nuisance, and strict liability. The goal is not to view all of tort law
through an economic lens, but to employ economic analysis when it is particularly use-
ful. This approach allows professors from the law-and-economics “school” to use the ma-
terials in the text as a starting point for classroom discussions; those faculty members
who eschew economic analysis can allow the economic commentary to stand on its own,
without need for in-class elaboration.

By emphasizing doctrinal clarity and the role of public policy, SATL seeks to afford pro-
fessors maximum flexibility in teaching the law of torts. At the same time, it endeavors to
ensure that all students develop a firm foundation in both what the law is and what it can
be. We hope that SATL will prove to be a book that can be productively taught by profes-
sors and readily grasped by students.

Vincent R. Johnson
San Antonio, Texas
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Notre Dame, Indiana
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