Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.

APPELLATE ADVOCACY:
PRINCIPLES AND PRACTICE

Fifth Edition



Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.

LexisNexis Law School Publishing Advisory
Board

William Araiza
Professor of Law
Brooklyn Law School

Ruth Colker
Distinguished University Professor & Heck-Faust Memorial Chair in Constitutional Law
Ohio State University Moritz College of Law

Olympia Duhart
Associate Professor of Law
Nova Southeastern University Shepard Broad Law School

Samuel Estreicher
Dwight D. Opperman Professor of Law Director, Center for Labor and Employment Law
NYU School of Law

David Gamage
Assistant Professor of Law
UC Berkeley School of Law

Joan Heminway
College of Law Distinguished Professor of Law
University of Tennessee College of Law

Edward Imwinkelried
Edward L. Barrett, Jr. Professor of Law
UC Davis School of Law

Paul Marcus
Haynes Professor of Law
William and Mary Law School

Melissa Weresh
Director of Legal Writing and Professor of Law
Drake University Law School



Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.

APPELLATE ADVOCACY:
PRINCIPLES AND
PRACTICE

Fifth Edition

Ursula Bentele
Professor of Law
Brooklyn Law School

Eve Cary
Associate Professor of Legal Writing
Brooklyn Law School

Mary R. Falk

Associate Professor of Legal Writing
Brooklyn Law School

@® LexisNexis’



Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.

Library of Congress Cataloging-in-Publication Data

Bentele, Ursula.
Appellate advocacy : principles and practice / Ursula Bentele, Mary R. Falk , Eve Cary. — 5th ed.
p.cm.

Includes index.

ISBN 978-0-7698-4911-9 (soft cover)

1. Appellate procedure—United ~States—Cases. 2. Trial practice—United States—Cases. 3. Appellate

procedure—United States. I. Falk, Mary R., 1942- II. Cary, Eve. IIL. Title.
KF9050.B46 2012
347.73’8—dc23
2012008979

This publication is designed to provide authoritative information in regard to the subject matter covered. It is sold
with the understanding that the publisher is not engaged in rendering legal, accounting, or other professional
services. If legal advice or other expert assistance is required, the services of a competent professional should be
sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under
license. Matthew Bender and the Matthew Bender Flame Design are registered trademarks of Matthew Bender
Properties Inc.

Copyright © 2012 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes, regulations, and
excerpts from court opinions quoted within this work. Permission to copy material may be licensed for a fee from
the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923, telephone (978) 750-8400.

NOTE TO USERS

To ensure that you are using the latest materials available in this area, please be sure
to periodically check the LexisNexis Law School web site for downloadable updates
and supplements at www.lexisnexis.com/lawschool.

Editorial Offices

121 Chanlon Rd., New Providence, NJ 07974 (908) 464-6800
201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200
www.lexisnexis.com

MATTHEW BENDER

(2012-Pub.3504)



Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.

ACKNOWLEDGMENTS

The authors express their deep appreciation to the following colleagues, who spent
considerable time reviewing the manuscript and provided valuable suggestions that greatly
improved this book: Joyce Adolfsen, Stacy Caplow, Maryellen Fullerton, Joel M. Gora,
Richard A. Greenberg and Stanley Neustadter. The Honorable Gabriel Gorenstein,
Magistrate Judge in the Southern District of New York, and Kevin Casey, Administrative
Law Judge, who have each taught many Brooklyn Law School students how to be better
appellate advocates, were especially helpful in suggesting revisions to this fifth edition and
providing the new exercises at the end of Chapter 6. Professors Joel Atlas, James T. Jones,
Frank Loss, Deborah Rump, and Rosali Vazquez also gave us valuable feedback on possible
changes and additions. We are grateful to our research assistants, Brooklyn Law School
students Sarah DeStefano, Todd Miller, and Jesse Oppenheim for researching and drafting
new sections on en banc panels and amicus briefs, as well as helping to update and cite-
check the materials, and to Emily Farquharson.

We also wish to acknowledge with gratitude the support we received while writing this
book from the Dean, faculty, and students of Brooklyn Law School.

Finally, we want to thank our alma mater, The Legal Aid Society Criminal Appeals
Bureau, New York City, where we first acquired our interest in appellate practice.

ii



Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.

EDITORIAL NOTE

Omissions from cases and other materials are indicated either by ellipses (. . .) or by
substitution of new text in brackets, subject to the following exceptions. First, generally
textual citations, particularly intra-sentence and intra-paragraph citations, have been deleted
without notation. Additionally, most footnotes in cases are deleted without ellipses. Where
footnotes from cases have been included, we have retained the original numbering and
placed that number in brackets.
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PREFACE

We had several goals in writing this book. First, by helping law students to understand the
basic principles behind appellate litigation, the book should enhance their study of law in
general. Since law school texts in the United States consist primarily of appellate opinions, it
is not surprising that law study will be more comprehensible if the student has some
understanding of how appellate courts work, and what appellate attorneys must do to have
those courts consider the issues that may benefit their clients.

Second, the book focuses on the principles critical to appellate practice, principles that are
not covered in any other law school courses. While extensive programs have been developed
to teach trial practice, it is somehow assumed that through the study of appellate opinions
students will, by osmosis perhaps, gain the necessary knowledge about handling an appeal.
While students are exposed to appellate practice through appellate moot court programs,
most competitions revolve around the substance of the issues identified by the simulated
record, without particular regard to the kinds of questions that intrude regularly in the actual
world of appeals, such as whether an issue was adequately preserved, the appropriate
standard of review, or the question of harmless error. Similarly, most books addressing the
subject of Appellate Advocacy are largely devoted to materials on brief writing and oral
argument.

In this fifth edition, in addition to updating the material, we have included several new
topics. In Chapter 2, we address briefly the important matter of seeking stays pending
appeal, the possibility of en banc review, and alternative dispute resolution in the appellate
context. We have expanded the discussion of the preservation doctrine in Chapter 3,
including more materials on civil litigation, and augmented our discussion of scope of
review to include judicial notice. In Chapter 4, more treatment is provided of review of
administrative agency decisions. Chapter 5 provides more detailed discussion of the
evolving constitutional harmless error doctrine. We have added some exercises to Chapter 6
to emphasize some of the ethical issues that arise in appellate practice. Chapter 7, on brief-
writing, includes new sections on amicus briefs and on persuasive citations. Hearing from
teachers using the text that most appellate practice courses cannot cover the material on
federal habeas corpus and other avenues of collateral attack on judgments, we have omitted
that chapter from this edition. (We are working on a separate text addressing those topics
that we hope to have published soon.)

While this book can be helpful in a variety of contexts, it is designed primarily for use in a
comprehensive appellate practice course. It includes exercises revolving around the most
important principles of appellate practice that can be used as assignments. Ideally, it would
be supplemented by a full, actual trial transcript which would constitute the record on appeal
for which the students would prepare an appellate brief and, if time permits, conduct an oral
argument.

Most appellate practitioners have access to trial transcripts suitable for that purpose; in
addition, the American Bar Association’s Committee on Appellate Practice of the Appellate
Judges Conference in 1988 established an appellate record library for use in law schools.

The book does not cover in detail the rules of appellate practice in any particular
jurisdiction; the practitioner must study those rules carefully before embarking on an appeal.
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PREFACE

The concept of the book is, rather, to provide a basic understanding of the most fundamental
principles of appellate litigation, using examples from the federal system as well as several
illustrative states. For convenience, the parties on appeal are referred to as appellant and
respondent, regardless of the terms that might be used in any particular court for a specific
kind of an appeal.

April, 2012
Ursula Bentele
Mary R. Falk
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