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PREFACE TO THE FIFTH
EDITION

This casebook is offered in the conviction that workers’ compensation, as a field of

law, is big enough and important enough to deserve a place in the curriculum.

It comes as something of a surprise, to students as well as professors, to learn that

workers’ compensation, by any standard of measurement, is one of the largest areas of

American law. Based on on-line legal database searches, there were over four thousand

reported workers’ compensation court decisions in calendar year 2012. This is more than

the number of automobile negligence decisions, for the same period.

And the reported court-generated compensation decisions are only the tip of the

iceberg of lawyer involvement. There are many times that number of cases decided at the

administrative agency level, not to mention the numerous additional cases that are settled.

A most striking development is the dramatic increase in the volume of benefit

payments. In 1972 total benefit payments nationwide totaled about $4 billion, but by

2010 they had reached $57.5 billion. Actual costs to employers are, of course, much

higher.

One of the principal reasons the importance of compensation law in law practice has

been underestimated is that a large part of it is concerned not with compensation claims

at all, but rather with tort litigation. There are two reasons for this. One is the universal

provision making compensation the exclusive remedy against the employer. The other is

the third party features of the compensation law, governing the rights of the employer and

employee as against third parties. Take the following familiar set of facts: an employee is

riding as a passenger in a car driven by a co-employee, and there is a collision with a

third party’s truck. A personal injury lawyer cannot even begin to analyze the rights of

the parties here without a thorough knowledge of compensation law. For a start, the

attorney must know whether the employee was within the course of employment, as a

prerequisite to determining whether there might be a cause of action against the co-

employee or against the employer. And if the accident was covered by the compensation

act, the employee’s cause of action against the third party may be assigned at once to the

employer. A host of detailed questions must be answered and the answers lie within

compensation law.

Compensation law is also notable for the rich variety of legal areas it embraces. One

could, for example, teach almost a complete course in conflict of laws without ever

leaving the field of workers’ compensation. And many of the liveliest growth areas of the

law are deeply entangled with compensation law, such as products liability, automobile

no-fault law, social security disability, and employment discrimination including sexual

harassment.

iii
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Quite apart from its own particular subject matter, then, compensation law offers

unusual opportunities in the law school curriculum. Among other things, it is important to

understand the difference between a traditional common law subject, like torts, and a

statute-based subject like workers’ compensation, on which a sort of common law is

erected. For this purpose there is no better vehicle than workers’ compensation law.

Lex K. Larson

May 2013

PREFACE TO THE FIFTH EDITION

iv
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