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PREFACE
The Lexis Graduate Tax Series grew out of the recognition that the goals of 

a graduate tax program are different than those of J.D. tax courses.  J.D. tax 
courses are introductory in nature.  Although many J.D. tax courses provide a 
good overview of their targeted areas of law, time rarely permits either in-depth 
analysis of complicated Code or Regulation provisions, or the application of 
those provisions to real life problems. In essence, J.D. tax courses provide 
students a foundation in the core statutory and judicial concepts.

LL.M. programs build on, and signifi cantly expand, students’ knowledge of 
the Code, Regulations, and judicial doctrines, and enhance their Code and 
Regulations reading skills. LL.M. programs require students to concentrate on 
the primary sources of the law, the Code and Regulations. Students are expected 
to improve their ability to read, comprehend, and apply the Code and 
Regulations, and they do so by working on complex fact patterns that raise 
 diffi cult legal issues.  

The different goals of graduate tax programs and J.D. tax courses suggest 
that the course materials used in those programs should also be different. 
Students in LL.M. programs need to move away from the standard, J.D., “author 
tells all,” casebooks, which contain extensive quotations from cases and other 
secondary sources, and toward emphasis on the primary sources of the law.  By 
applying the Code and Regulations to real-life fact patterns, students gain the 
confi dence necessary to rely on the Code and Regulations as their main source 
of information. 

An important, but different, driving force behind the development of specially
-designed course materials for LL.M. programs is the dramatic expansion of 
the quantity and complexity of tax law over the past forty or fi fty years. The 
current commercially available versions of the Code and Regulations are 
roughly four times as large as their 1970 predecessors. Over that period, class 
time dedicated to tax has grown very little. Covering much more material in 
the same period of time has led authors to write longer J.D. textbooks, many of 
which exceed one thousand pages. Such comprehensive coverage leads to 
extended textbook assignments. This both forces and permits the students to 
bypass the assigned Code and Regulations provisions and spend their available 
time answering problems by reference solely to the author’s explanation of the 
law in the textbook. Tax casebooks written primarily for the larger 
J.D. market that purport to be suitable for both J.D. and LL.M. tax courses, also 
lean towards comprehensive explanations of the Code and Regulations, which 
tend to defl ect students away from the primary sources.

Books in the Graduate Tax Series are designed to be read with, and comple-
ment, the study of the Code and Regulations.  Although some chapters of books 
in the Series provide detailed explanation of the topic, more frequently the 
chapters provide a general, normally brief, overview of the topic together with 
more complete explanations of the applicable portions of the Code and 
Regulations that are particularly diffi cult to understand. Also, many of the 
problems are based on situations encountered in practice or found in decided 
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cases. Although some of the questions either state or disclose the issues and 
even the applicable statutes, many of them require analysis of a given set of 
facts to fi rst determine and then resolve the critical issues.  

This book differs from others in the Graduate Tax Series by focusing on pri-
mary source materials other than the Code, Regulations and judicial decisions 
rendered by federal judges.  Perusal of the list of Appendices refl ects that wide 
array of sources governing the practice of tax law. State ethics rules and opin-
ions, rules of court, and state judicial opinions are as signifi cant in the regula-
tion of tax practice as provisions of the Code (e.g., return preparer penalties in 
Section 6694) and Regulations.  In addition, ethics rules governing accountants 
who provide tax services are relevant to those who concurrently maintain 
 professional licenses as lawyers and accountants, and also serve as nonbinding 
guidance to non-accountant lawyers who practice in the tax area.

Linda Galler would like to express her appreciation for the summer research 
grants provided by the Hofstra University School of Law that helped to make 
this book possible. She thanks her husband, Murray E. Singer, for his never-
ending assistance and support, and for the example he sets of good moral char-
acter and wise judgment.

Michael Lang thanks Chapman University School of Law for providing sum-
mer research funding and research assistance to support his work on this book.  
He also appreciates the efforts of his research assistants, Michael Gates, Robert 
Thompson, Sharona Keshrim, and Van Ha, all of whom contributed to making 
the book a better work.

This book is supplemented by a LexisNexis “Web Course” that contains links 
to the lexis.com version of the Internal Revenue code and the Regulations. To 
access the Web Course:

1. Go to http://www.lexisnexis.com/lawschool/webcourses
2. Enter your LexisNexis Custom ID and Password (please call the 

LexisNexis Law School Support Line at 800-455-3947 [800-45LEXIS] if 
you have misplaced your Custom ID or Password)

3. Click the red “Courses” tab
4. Click on “National Web Courses” under the Course Catalog
5. Scroll down the list to fi nd “Graduate Tax Series”
6. Click on “Enroll”



vii

TABLE OF CONTENTS

Introduction THE TAX LAWYER’S DUTY TO THE SYSTEM

A. Limitations on Zealous Representation .............................................. 1
B. The Duty to Act Honestly and Ethically ............................................. 3
C. Duty to the Revenue System ................................................................ 3
D. Duty to the Government ...................................................................... 5

Chapter 1 SOURCES OF PROFESSIONAL REGULATION

I. STATE REGULATION ............................................................................... 7
A. Introduction .......................................................................................... 7
B. The Relationship between Tax Lawyers and the IRS ......................... 8
C. Jurisdictional Questions .................................................................... 13

II. FEDERAL REGULATION: CIRCULAR 230 ........................................... 14
A Practicing Before the IRS ................................................................... 14
B. Duties and Restrictions Relating to Practice before the IRS ........... 16
C. Sanctions for Violating Circular 230 ................................................. 17
D. Disciplinary Proceedings .................................................................... 19

III. FEDERAL REGULATION: PREPARER PENALTIES ........................... 34
A. Brief Overview .................................................................................... 34
B. Relationship to Professional Standards ............................................ 36
C. Other Statutory Preparer Penalties .................................................. 37

IV. FEDERAL REGULATION: UNITED STATES TAX COURT RULES ... 37

Chapter 2 TAX RETURN PREPARATION AND ADVICE

I. INTRODUCTION ...................................................................................... 39
II. TAXPAYER ACCURACY STANDARDS .................................................. 42
III. PRACTITIONER ACCURACY STANDARDS ......................................... 47

A. Background ......................................................................................... 47
B. Tax Return Preparers Generally ....................................................... 50
C. Return Preparer Substantive Standards .......................................... 54

1.  Positions with Respect to a Tax Shelter 
or a Reportable Transaction ............................................................. 55

2. Substantial Authority for Nondisclosed Positions ....................... 57
3. Reasonable Basis for Disclosed Positions ..................................... 57
4. Reasonable Cause and Good Faith ................................................ 58

D. Consequences if Client Rejects Advice on Return Position .............. 60



 viii TABLE OF CONTENTS 

E. Due Diligence and Care ..................................................................... 63
IV. VALUATION AND ESTIMATES.............................................................. 65
V. ERRORS AND AMENDED RETURNS ................................................... 66

Chapter 3 TRANSACTIONAL PLANNING AND ADVICE

I. CLIENT CONFLICTS ............................................................................... 69
A. Introduction ........................................................................................ 69
B. Differences among the Guiding Principles ........................................ 70
C. Business Planning .............................................................................. 72
D. When Business or Personal Relationships Fail ................................ 77

Devore v. Commissioner ......................................................................77
E. Tax Shelters ........................................................................................ 80
F. Estate Planning .................................................................................. 82

Pascale v. Pascale ................................................................................83
II. CONFLICTS BETWEEN LAWYERS AND CLIENTS ............................ 92

A. Contingent Fees .................................................................................. 93
B. Tax Return Accuracy Standards ........................................................ 95
C. Referrals to OPR ................................................................................. 96

III. OPINION LETTERS AND WRITTEN ADVICE ..................................... 98
A. Opinion Letters ................................................................................... 98
B. Ethical Considerations ..................................................................... 101

1. Ethical Rules ................................................................................ 101
2. AICPA Standards ......................................................................... 103

C. Circular 230 ...................................................................................... 103
1. Covered Opinions ......................................................................... 104

a. Signifi cant Purpose Transactions ........................................... 105
b. Requirements for Covered Opinions ...................................... 105

2. Best Practices ............................................................................... 107
3. Other Written Advice ................................................................... 107

Chapter 4  CLIENT CONFIDENTIALITY AND EVIDENTIARY 
PRIVILEGES

I. INTRODUCTION .................................................................................... 111
II. CONFIDENTIALITY UNDER THE ETHICAL RULES ....................... 112

A. General Rule ..................................................................................... 112
B. Exception where Disclosure is Required ......................................... 114
C. Exception where Disclosure is Permitted but not Required .......... 115
D. Prospective Clients ........................................................................... 117

III. ATTORNEY-CLIENT AND FEDERALLY AUTHORIZED 
TAX PRACTITIONER PRIVILEGES .................................................... 117

United States v. Frederick.................................................................119



 TABLE OF CONTENTS ix

Long-Term Capital Holdings v. United States ................................123
Boca Investerings  Partnership v. United States .............................127
Valero Energy Corp. v. United States ...............................................131

IV. WORK PRODUCT DOCTRINE ............................................................. 137
United States v. Adlman ...................................................................138

Chapter 5 STATE REGULATORY ISSUES

I. INTRODUCTION .................................................................................... 171
II. UNAUTHORIZED PRACTICE OF LAW BY NONLAWYERS ............. 172

Agran v. Shapiro ............................................................................... 172
III. CIRCULAR 230, TAX COURT RULES AND FEDERAL

PREEMPTION ........................................................................................ 184
Sperry v. Florida ...............................................................................185

IV. MULTIJURISDICTIONAL PRACTICE ................................................. 190
A. What Constitutes the Practice of Law in a State? .......................... 190

Birbrower, Montalbano, Condon & Frank v. Superior Court ..........190
Estate of Condon v. McHenry ........................................................... 203

B. When is Practice by an Out-of-State Lawyer Permitted?............... 207
V. ADVERTISING AND SOLICITATION .................................................. 211

Ohralik v. Ohio State Bar Association ............................................. 212
Edenfi eld v. Fane ............................................................................... 218

VI. SPECIALIZATION CERTIFICATION ................................................... 225

Chapter 6 MALPRACTICE AND OTHER CIVIL LIABILITY

I. IN GENERAL .......................................................................................... 229
Horne v. Peckham ..............................................................................229

II. DAMAGES ............................................................................................... 237

Appendix A TREASURY DEPARTMENT CIRCULAR NO. 230 ......... 241
Appendix B ABA FORMAL OPINION 85-352 ....................................... 289
Appendix C  AICPA STATEMENTS ON STANDARDS FOR 

TAX SERVICES .................................................................... 293
Appendix D  AICPA INTERPRETATION NO. 1-2, 

“TAX PLANNING,” OF SSTSs NO.1, 
TAX RETURN POSITIONS ................................................ 323

Appendix E  OFFICE OF PROFESSIONAL RESPONSIBILITY 
GUIDE TO SANCTIONS ..................................................... 337

Appendix F  UNITED STATES TAX COURT RULES 
200, 201, AND 202 .................................................................343

Appendix G UNITED STATES TAX COURT RULE 24(g) .................. 349
Appendix H  AICPA CODE OF PROFESSIONAL CONDUCT 

ET § 102.01 AND INTERPRETATION 102-2 ................... 351



 x TABLE OF CONTENT S   

Appendix I  INTERNAL REVENUE MANUAL ¶ 4.11.55.4.2 ............. 353
Appendix J   AICPA CODE OF PROFESSIONAL CONDUCT 

ET § 302.01 AND INTERPRETATION 302-1................... 357
Appendix K   AICPA CODE OF PROFESSIONAL 

CONDUCT ET § 301.01 ....................................................... 359
Appendix L  SELECTED INFORMATION  ON TAXATION 

LAW AND ESTATE PLANNING SPECIALIZATION 
PROGRAMS .......................................................................... 361

Appendix M  CALIFORNIA SUPREME COURT 
MULTIJURISDICTIONAL PRACTICE RULES ............ 371

TABLE OF CASES .......................................................................................TC-1
TABLE OF STATUTES ............................................................................... TS-1
TABLE OF SECONDARY AUTHORITIES ...........................................TSA-1
INDEX ............................................................................................................... I-1



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket true
  /DefaultRenderingIntent /Perceptual
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings true
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /Courier-Oblique
    /Symbol
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /ZapfDingbats
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /PDFX1a:2001
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /SyntheticBoldness 1.000000
  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <FEFF0053005000690020005000440046002f0058002d00310061002e002000520065006c00650061007300650020003000310020004a0061006e007500610072007900200032003000300035>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


