Copyright © 2007 Carolina Academic Press, LLC. All rights reserved.

CIVIL TAX
PROCEDURE

SECOND EDITION

DAVID M. RICHARDSON
Professor of Law
Frederic G. Levin College of Law
University of Florida

JEROME BORISON
Associate Professor of Law
Sturm College of Law
University of Denver

STEVE JOHNSON
E.L. Wiegand Professor of Law
William S. Boyd School of Law
University of Nevada, Las Vegas

GRADUATE TAX SERIES

®

LexisNexis™




Copyright © 2007 Carolina Academic Press, LLC. All rights reserved.
Library of Congress Cataloging-in-Publication Data

Richardson, David M. (David Maurice), 1939-
Civil tax procedure / David M. Richardson, Jerome Borison, Steve Johnson.
p. cm.
Includes index.
ISBN 978-1-4224-1756-0 (hardbound)
1. Tax administration and procedure — United States. 2. Taxation — Law
and legislation — United States. 3. Income tax — Law and
legislation — United States. I. Borison, Jerome, 1946- II. Johnson,
Steve, 1949- III. Title.
KF6300.R53 2007
343.7304--dc22 2007038857

This publication is designed to provide accurate and authoritative information in regard to the subject
matter covered. It is sold with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the
services of a competent professional should be sought.

LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc., used under
license. Matthew Bender is a registered trademark of Matthew Bender Properties Inc.

Copyright © 2008 Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All Rights Reserved.

No copyright is claimed in the text of statutes, regulations, and excerpts from court opinions quoted
within this work. Permission to copy material exceeding fair use, 17 U.S.C. § 107, may be licensed for a
fee of 10¢ per page per copy from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass.

01923, telephone (978) 750-8400.

Editorial Offices
744 Broad Street, Newark, NJ 07102 (973) 820-2000
201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200
701 East Water Street, Charlottesville, VA 22902-7587 (434) 972-7600
www.lexis.com
(Pub.03639)



Copyright © 2007 Carolina Academic Press, LLC. All rights reserved.

LexisNexis
GRADUATE TAX SERIES

Series Editor

Paul L. Caron
Charles Hartstock Professor of Law
Director, Faculty Projects
University of Cincinnati College of Law

Board of Editors

Ellen P. Aprill
Associate Dean for Academic Programs
Jobn E. Anderson Chair in Tax Law
Past Director, Graduate Tax Program
Loyola Law School

Elliott Manning
Professor of Law
Faculty Chair, Graduate Program in Taxation
University of Miami School of Law

Philip E Postlewaite
Professor of Law
Director, Tax Program
Northwestern University School of Law

David M. Richardson
Professor of Law
Past Director, Graduate Tax Program
University of Florida College of Law

\/
0’0




Copyright © 2007 Carolina Academic Press, LLC. All rights reserved.



Copyright © 2007 Carolina Academic Press, LLC. All rights reserved.

PREFACE

The Lexis Graduate Tax Series grew out of the recognition that the
goals of a graduate tax program are different than those of J.D. tax
courses. J.D. tax courses are introductory in nature. Although many
J.D. tax courses provide a good overview of their targeted areas of law,
time rarely permits either in-depth analysis of complicated Code or Reg-
ulation provisions, or the application of those provisions to real life
problems. In essence, J.D. tax courses provide students a foundation in
the core statutory and judicial concepts.

LL.M. programs build on, and significantly expand, students’ knowl-
edge of the Code, Regulations, and judicial doctrines, and enhance their
Code and Regulations reading skills. LL.M. programs require students
to concentrate on the primary sources of the law, the Code and Regula-
tions. Students are expected to improve their ability to read, compre-
hend, and apply the Code and Regulations, and they do so by working
on complex fact patterns that raise difficult legal issues.

The different goals of graduate tax programs and J.D. tax courses
suggest that the course materials used in those programs should also be
different. Students in LL.M. programs need to move away from the
standard, J.D., “author tells all,” casebooks, which contain extensive
quotations from cases and other secondary sources, and toward empha-
sis on the primary sources of the law. By applying the Code and Regu-
lations to real-life fact patterns, students gain the confidence necessary
to rely on the Code and Regulations as their main source of information.

An important, but different, driving force behind the development of
specially designed course materials for LL.M. programs is the dramatic
expansion of the quantity and complexity of tax law over the past forty
or fifty years. The current commercially available versions of the Code
and Regulations are roughly four times as large as their 1970 prede-
cessors. Over that period, class time dedicated to tax has grown very lit-
tle. Covering much more material in the same period of time has led
authors to write longer J.D. textbooks, many of which exceed one thou-
sand pages. Such comprehensive coverage leads to extended textbook
assignments. This both forces and permits the students to bypass the
assigned Code and Regulations provisions and spend their available
time answering problems by reference solely to the author’s explanation
of the law in the textbook. Tax casebooks written primarily for the larger
J.D. market that purport to be suitable for both J.D. and LL.M. tax
courses, also lean towards comprehensive explanations of the Code and
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Regulations, which tend to deflect students away from the primary
sources.

Books in the Graduate Tax Series are designed to be read with, and
complement, the study of the Code and Regulations. Although some
chapters of books in the Series provide detailed explanation of the topic,
more frequently the chapters provide a general, normally brief, overview
of the topic together with more complete explanations of the applicable
portions of the Code and Regulations that are particularly difficult to
understand. Also, many of the problems are based on situations encoun-
tered in practice or found in decided cases. Although some of the ques-
tions either state or disclose the issues and even the applicable statutes,
many of them require analysis of a given set of facts to first determine
and then resolve the critical issues.

Students need to recognize that shifting the emphasis to primary
sources and practice-based problems, which is made possible by reduc-
ing the time spent reading and analyzing cases and other secondary
sources, increases the responsibility of the student for his or her educa-
tion. It is harder to master a complex statute or regulation by studying
it than it is to have someone explain it. It is also harder to identify the
issues and applicable law from a group of facts than it is to answer short
problems that identify the issue and the applicable law.

Students in an LL.M. program should be able to handle the higher
level of personal responsibility. Furthermore, if one accepts the premise
that learning a core set of rules and developing Code and Regulations
reading skills are equally important goals, it is clear that students must
dedicate a significant portion of their study time to the primary sources
of the law.

Like all other areas of law, tax law has both substantive and proce-
dural components. This book addresses the procedures by which tax-
payers’ liabilities are determined and collected. These procedures include
the filing of returns, the administrative and judicial mechanisms for
resolving disputes about how much tax is owed, the administrative and
judicial mechanisms by which unpaid taxes are collected after the extent
of the liability has been determined, and penalties for noncompliance
with tax rules. The focus of this book is on civil tax procedure. Although
criminal tax rules are occasionally mentioned, this book does not exam-
ine them in detail.

A great many of the rules of civil tax procedure were created or sig-
nificantly revised by the Internal Revenue Service Restructuring and
Reform Act of 1998, Pub. L. No. 105-206, 112 Stat. 685. Throughout the



Copyright © 2007 Carolina Academic Press, LLC. All rights reserved.
PREFACE vii

book, this legislation is referred to as the 1998 Reform Act. Unless oth-
erwise indicated, references to sections in this book are to the Internal
Revenue Code of 1986 as amended through December 31, 2004.

In this course, students should focus on the assigned reading materi-
als, principally sections of the Internal Revenue Code and the Regula-
tions promulgated under it. For additional information and as aids in
practice, there are numerous books and articles exploring in greater
depth the topics addressed in this book. Some of the best are the current
editions of: Jerome Borison (ed.), Effectively Representing Clients Before
the “New” IRS (3 volumes); Michael Saltzman, IRS Practice and Proce-
dure; and William D. Elliott, Federal Tax Collections, Liens, and Levies.

David Richardson would like to express his appreciation for the Sum-
mer Research Grants provided by the Frederic G. Levin College of Law
at the University of Florida that helped make this book possible. He
thanks Walter E. Afield, Ashley D. Money, Jacqueline K. Queener, and
Ryan M. Schwartz, graduates of the University of Florida tax program,
and Daniel A. Wolf, a J.D. student at the University of Michigan Law
School, all of whom worked on the book. Most of all, he thanks his wife
Regina for putting up with the many distractions associated with the
evolution of the Lexis Graduate Tax Series and writing of this book.

Jerome Borison wishes to thank his super family—Meg, Spencer and
Georgia—for giving him only a modestly tough time about the hours
and hours spent in the basement office working at the computer on this
book. Fortunately, he did not have to miss any soccer, baseball, softball,
tennis, skiing, basketball, piano or choir activities or performances to do
it.

Steve Johnson is grateful for the financial support of the E.L. Wiegand
Foundation and the William S. Boyd School of Law, University of
Nevada, Las Vegas. He also is grateful to Evelyn Johnson, Susan Stabile,
Monica Miller, Cynthia Sawyers, Dick Morgan, Lauren Robel, Bill Pop-
kin, John Sexton, and Lisa Goldberg for their contributions to his growth
as a scholar and a person.
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