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PREFACE

This book contains a collection of cases, materials, notes, and questions
concerning international criminal law. It is designed for use as a teaching tool,
not as a reference work, although it does try to provide an overview of most of
the topics that fall within the scope of international criminal law. In addition
to the occasional citations on specific points that occur throughout, we have
included at the end of the book a short list of reference works to serve as a
preliminary guide for further reading.

We have tried to keep the book short, as casebooks go, and to make it useable
both by teachers who want to emphasize the increasingly important
transnational dimension of U.S. criminal law and by those who want to explore
the also increasingly important use of criminal sanctions to enforce norms of
international law. These two developments are interrelated and it is more and
more difficult, in any event, to keep them separate.

The book is divided into four parts. The first part contains a brief
introduction to the field of international criminal law, the question of what
crimes are international crimes, and a chapter on the general jurisdictional
principles, of both national and international law, that govern efforts to extend
U.S. criminal law to foreign crimes and foreign criminals. The second part
contains materials dealing with the specific application of those principles
(especially in the U.S.) in cases involving the Foreign Corrupt Practices Act,
antitrust and securities regulation, export controls, computer crimes, narcotics
and money laundering, piracy and terrorism, and torture. The third part deals
with procedural aspects of trying such cases in the U.S. courts — and sometimes
the courts of other countries. It covers the extraterritorial application of the U.S.
Constitution, immunities from jurisdiction, mutual assistance in criminal cases,
extradition, alternatives to extradition, prisoner transfer treaties, recognition
of foreign criminal judgments and foreign laws, and the bearing of international
human rights instruments on criminal procedure. The fourth and final part of
the book deals with the prosecution of international crimes, including the
Nuremberg and Tokyo precedents, the ad hoc tribunals for the former
Yugoslavia and for Rwanda, the Rome Statute of the International Criminal
Court, and the substantive law of the international crimes of aggression,
genocide, crimes against humanity, and war crimes.

Our main focus, in the first three parts, is on relatively recent decisions of
the United States courts and the effect of contemporary globalization on U.S.
criminal law. We have tried, above all, to convey a sense of the “international
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flavor” that is developing in federal prosecutions.” As a result of this particular
focus, some topics have been slighted that might figure more prominently in a
longer, more comprehensive work on international criminal law. Nevertheless,
we believe that the fourth part of the book provides the students an in-depth
account of that other burgeoning area, the prosecution of grave crimes at the
international level. In choosing material in this part, we have been particularly
conscious of the value in directing students to international sources of material
that are not always obvious to students and faculty in American Law Schools.

Our basic aim, in short, has been to construct a set of teaching materials that
will provide students with a grounding in the transnational issues likely to arise
in federal criminal cases and also in the law that has been produced as a
consequence of international efforts to impose criminal responsibility on the
perpetrators of human rights atrocities.

This book tries to provide a picture of the present state of a rapidly expanding
and changing field. Events no doubt will quickly overtake much of what we
present. We only hope that, in the meanwhile, teachers and students will be
persuaded through using this book to regard international criminal law as an
exciting field, worthy of their continuing attention as it grows and develops, as
it inevitably will, in new directions.

We thank the American Law Institute for permission to reprint sections from
the Restatement (Third) of the Foreign Relations Law of the United States,
© 1987, The American Law Institute; and other copyright holders including the
Virginia Journal of International Law, Jack L. Goldsmith & Eric Posner
(quotation on p. 29); the American Society of International Law (excerpt on p.
378-9 from 94 AJIL 535-36 (2000), © The American Society of International
Law); the Academy of Political Science (excerpt on pp. 669-70 from the Political
Science Quarterly, 1947); and Alfred P. Rubin (quotation on p. 827).

Since the writing of the first edition, Edward Wise passed away. In the first
edition he acknowledged the support provided for work on this book by both the
Law School and the Humanities Center of Wayne State University. He
specifically thanked Dean Joan Mahoney and the Director of the Humanities
Center, Professor Walter F. Edwards. He also stated that it would be remiss in
not acknowledging the significant influence of Gerhard O. W. Mueller, who first
introduced him to the problems of international criminal law, defined in the
most comprehensive possible fashion, decades ago.”

* For a preliminary sketch, see Ellen S. Podgor, Essay, Globalization and the
Federal Prosecution of White Collar Crime, 34 AM. CRIM. L. REV. 325 (1997).

* See Edward M. Wise, Gerhard O. W. Mueller and the Foundations of
International Criminal Law, in CRIMINAL SCIENCE IN A GLOBAL SOCIETY: ESSAYS IN
HONOR OF GERHARD O. W. MUELLER 45 (Edward M. Wise ed., 1994).
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Ellen S. Podgor expresses appreciation to Stetson University College of Law
for their support in the writing of this third edition and to Georgia State
University College of Law for their support in the writing of both the first and
second edition of this book. She also thanks students of Georgia State
University College of Law, University of Georgia School of Law, Stetson
University College of Law and the students from the Temple Tel - Aviv and
Rome Summer Abroad Programs, as well as students who participated in online
classes that used this book. Additionally she thanks Elizabeth Adelman, Rhea
Ballard-Thrower, Darby Dickerson, Anne Emanuel, Janice Griffith, Steven
Kaminshine, Paul Kurtz, Christine Nwakamma, Molly O’Brien, Dianne M
Oeste, Louise Petren, and David Shipley and research assistants Daniel R.
Cotta and Christina L. Kimball . To the late-Edward Wise she expresses
everlasting thanks for everything he taught this writer during the writing of
the first edition of this book and to Roger Clark for his wisdom and humor in the
writing of this second and third edition.

Roger Clark appreciates the support of the Rutgers University School of Law,
especially Librarians David Batista, Hays Butler and Lucy Cox, as well as the
research and technical assistance provided by Keith Chapman, Eric Bonnette,
William McLaughlin, Jackie Morfesis, Marshall Kizner and Milosz Pierwola.

Ellen S. Podgor
Roger S. Clark
October 2009






Preface ...

Chapter 1
Chapter 2

Chapter 3

Chapter 4
Chapter 5
Chapter 6
Chapter 7
Chapter 8
Chapter 9

Chapter 10

Chapter 11
Chapter 12
Chapter 13
Chapter 14

Chapter 15

SUMMARY TABLE OF CONTENTS

.................................................... v
PART ONE. GENERAL PRINCIPLES
Introduction .......... ... i 1
What Crimes Are International Crimes? .............. 37
General Principles of Jurisdiction .................... 63
PART TWO. SPECIFIC APPLICATIONS
Foreign Corrupt Practices Act ...................... 131
Antitrust and Securities Regulation ................. 154
Export Controls ............couvuiiinininennnnn.. 173
Computer Crimes ............cuviiiutenneennnnnnn. 197
Narcotics and Money Laundering ................... 203
Piracyand Terrorism ...............cc0vuuinnnn.n. 233
Torture . . ..oo i e 287
PART THREE. PROCEDURE
Extraterritorial Application of U.S. Constitution . ... ... 333
Immunities from Jurisdiction ...................... 373

Mutual Assistance and Obtaining Evidence from Abroad 421
Extradition ........... ... . .0 it 461

Abduction and Other Alternatives to Extradition ...... 531

ix



X SUMMARY TABLE OF CONTENTS

Chapter 16 Prisoner Transfer and Other Post-Conviction and Foreign
LawlIssues ....... ..o i 561

Chapter 17 International Human Rights and Criminal Procedure .. 597

PART FOUR. THE PROSECUTION OF INTERNATIONAL CRIMES

Chapter 18 The Nuremberg and Tokyo Precedents ............... 655
Chapter 19 The Ad Hoc Tribunals for the Former Yugoslavia and
Rwanda ....... .. .. ... . 689
Chapter 20 The International Criminal Court ................... 743
Chapter 21 The Substantive Law of International Crimes ......... 837
Selected References ..............coiiiiiiinniiiiinnnnnn. SR-1
Table of Cases . ... c.v ittt e e e e e e TC-1
Table of Statutes and International Agreements ................... TS-1

IndeX .o I-1



TABLE OF CONTENTS

Preface . ... e v

PART ONE. GENERAL PRINCIPLES

CHAPTER 1
INTRODUCTION ... .. e 1
§ 1.01 THE SCOPE OF INTERNATIONAL CRIMINALLAW .......... 1
[A] International Aspects of National Criminal Law ........... 1
[B] Criminal Aspects of Public International Law: International
Standards of Criminal Justice .......................... 3
[C] Criminal Aspects of Public International Law: International
Criminal Law Stricto Sensu ........... ... ... 4
§ 1.02 THE SOURCES OF INTERNATIONAL CRIMINAL LAW ....... 6
§1.03 “NEW” DIRECTIONS . ...... ... it 21
CHAPTER 2
WHAT CRIMES ARE INTERNATIONAL CRIMES? ......... 37
§ 2.01 THE CONCEPT OF AN INTERNATIONAL CRIME AND THE
RIGHT AND DUTY TOSUPPRESSIT ...................... 37
[A] The Concept and Customary Obligations .............. 37
[B] The Suppression Conventions ....................... 39
[C] The Security Council as Suppressor .................. 42
§2.02 RELATED CONCEPTS . .....ciiiiiii i 44
[A] Universal Jurisdiction .................. ... ....... 45
[B] State Criminal Responsibility ....................... 56
[C] Violations of Jus Cogens or Peremptory Norms ......... 58
[D] Obligations Erga Omnes or Obligations to the International
CommunityasaWhole ............................ 60
[E] Crimes Against the Peace and Security of Mankind ..... 61
CHAPTER 3
GENERAL PRINCIPLES OF JURISDICTION ............... 63
§ 3.01 EXTRATERRITORIAL APPLICATION OF UNITED STATES
STATUTES . .. e e e e 63
§ 3.02 JURISDICTIONALBASES ....... . it 78
§ 3.03 JURISDICTIONTOPRESCRIBE ........... ... 88
[A] Territorial Principle . ....... ... ...t 89
[B] Nationality Principle .............. ... ... ...t 93
[C] Protective Principle ........... ... .. ... . .. 95
[D] Passive Personality Principle ......................... 103
[E] Universality Principle .......... ... ..., 106



xii INTERNATIONAL CRIMINAL LAW

§ 3.04 LIMITATIONS ON JURISDICTION TO PRESCRIBE ........ 111
§3.05 NEW APPROACHES ....... .. ... .. . 114
§ 3.06 PROCEDURAL ISSUES RELATED TO JURISDICTION ...... 117

PART TWO. SPECIFIC APPLICATIONS

CHAPTER 4
FOREIGN CORRUPT PRACTICES ACT ................... 131
§4.01 INTRODUCTION . ...ttt it e e 131
[A] Overview of Act and Emerging International Framework . 131
[B] Key Statutory Provisions ................. ... . ..., 139
§4.02 SCOPEOFTHEFCPA ...... ... ... . i, 144
[A] IndividualsLiable ............... ..., 144
[B] MensRea .........couuiiniiiii i aiitinainannnnn 149
CHAPTER 5
ANTITRUST AND SECURITIES REGULATION .......... 155
§5.01 ANTITRUST ...t et e e 155
§5.02 SECURITIES REGULATION .. ... ...t 161
CHAPTER 6
EXPORT CONTROLS ...... ... ... . 173
§ 6.01 EXPORT ADMINISTRATION ACT ......... ... 173
§ 6.02 ARMS EXPORT CONTROLACT ..........ci i, 182
§ 6.03 EXECUTIVE EXPORT RESTRICTIONS AND
TRADE EMBARGOS . ... ... . e 188
CHAPTER 7
COMPUTER CRIMES ........ ... .. it 197
§7.01 NATIONAL (UNITED STATES) APPROACH ............... 197
§ 7.02 INTERNATIONAL DIMENSION ........... ... 200
CHAPTER 8
NARCOTICS AND MONEY LAUNDERING ................ 203
§ 8.01 JURISDICTION FOR NARCOTICS PROSECUTIONS ........ 203
§ 8.02 INTERNATIONAL NARCOTICS TRAFFICKING ............ 212
§8.03 MONEY LAUNDERING ..........coiiiiiiiiii i, 216

§ 8.04 CURRENCY TRANSACTIONREPORTS ................... 231



TABLE OF CONTENTS Xiii

CHAPTER 9
PIRACYAND TERRORISM ... .......... ... ... ... 233
§9.01 PIRACY ...t e e e 233
§9.02 TERRORISMINGENERAL ........... ... ..o, 235
[A] In International Law ............................. 235
[B] Terrorism Lawsinthe US. ........................ 237
[C] How Does Terrorism Affect Investigative Techniques ... 244
§9.03 ENEMY COMBATANTS ... ... i 252
§9.04 AIRCRAFT HIJACKING AND SABOTAGE ................. 271
§9.05 HOSTAGE TAKING .......iitiniiiiii it 280
CHAPTER 10
TORTURE ....... . . i i, 287
§ 10.01 THE TORTURE CONVENTION ......... .. ..., 287
§ 10.02 TORTURE POST 9-11 .. ... ..t 307
§ 10.03 SEXUAL VIOLENCEASTORTURE ... .................... 315
PART THREE. PROCEDURE
CHAPTER 11
EXTRATERRITORIAL APPLICATION OF U.S.
CONSTITUTION . . . ... . et 333
§ 11.01 INTRODUCTION ...ttt 333
§ 11.02 FOURTH AMENDMENT ........ ... .. ... 335
§ 11.03 FIFTH AMENDMENT ........ ... ... .. 356
§ 11.04 SIXTH AMENDMENT ...... ... ... .. i, 368
CHAPTER 12
IMMUNITIES FROM JURISDICTION ................... 373
§ 12.01 DIPLOMATIC AND CONSULAR IMMUNITIES ............ 373
§ 12.02 HEAD OF STATE AND ACT OF STATE IMMUNITIES ...... 379
§ 12.03 PERSONS ASSOCIATED WITH INTERNATIONAL
ORGANIZATIONS ... e 409
§12.04 VISITINGFORCES ....... ... . i, 409

§ 12.05 IMMUNITIES AND THE INTERNATIONAL CRIMINAL
COURT ... 414



Xiv INTERNATIONAL CRIMINAL LAW

CHAPTER 13
MUTUAL ASSISTANCE AND OBTAINING EVIDENCE FROM
ABROAD . . ... 421
§ 13.01 LETTERS ROGATORY ........ ...t 421
§ 13.02 MUTUAL LEGAL ASSISTANCE TREATIES AND

EXECUTIVE AGREEMENTS ...... ... ... ... ... ... ... 436
§ 13.03 DEPOSITIONS AND GRAND JURY SUBPOENAS .......... 447
CHAPTER 14
EXTRADITION ... ... . e 461
§ 14.01 A BRIEF HISTORY OF EXTRADITION .................. 461
§ 14.02 EXTRADITION TO THE UNITED STATES ............... 477
§ 14.03 EXTRADITION FROM THE UNITED STATES ............. 492
§ 14.04 POLITICAL OFFENSE EXCEPTION ..................... 512
CHAPTER 15
ABDUCTION AND OTHER ALTERNATIVES TO
EXTRADITION ... .. e 531
§ 15.01 DEPORTATION ...... ... 532
§15.02 ABDUCTION ...ttt 541
CHAPTER 16
PRISONER TRANSFER AND OTHER POST-CONVICTION
FOREIGN LAWISSUES ......... ... ... 561
§ 16.01 PRISONER TRANSFER TREATIES ...................... 561
§ 16.02 RECOGNITION OF FOREIGN CRIMINAL JUDGMENTS ... 580
§ 16.03 “ENFORCEMENT” OF FOREIGN LAW WITHOUT A

FOREIGN CONVICTION? ... ... i 595
CHAPTER 17
INTERNATIONAL HUMAN RIGHTS AND CRIMINAL
PROCEDURE . . ... e 597
§ 17.01 GENERALPRINCIPLES .......... ... ... ... .. ... ... .. 597
§ 17.02 SPECIFICPROVISIONS .......... ... ... 602
§ 17.03 THE DEATHPENALTY ...t 616
§ 17.04 LIFE WITHOUT THE POSSIBILITY OF PAROLE . ......... 633

§ 17.05 THE VIENNA CONVENTION ON CONSULAR RELATIONS 634



TABLE OF CONTENTS XV

PART FOUR. THE PROSECUTION OF INTERNATIONAL

CRIMES
CHAPTER 18
THE NUREMBERG AND TOKYO PRECEDENTS ........... 655
§ 18.01 THE NUREMBERGTRIAL ....................o ... 655
§18.02 THETOKYOTRIAL .........ccoiiiiii .. 672
§18.03 SUBSEQUENTTRIALS....... ..., 673
CHAPTER 19
THE AD HOC TRIBUNALS FOR THE FORMER YUGOSLAVIA
AND RWANDA ... 689
§ 19.01 THE AD HOC TRIBUNAL FOR THE FORMER YUGOSLAVIA 689
§ 19.02 THE AD HOC TRIBUNALFORRWANDA .................. 713
§ 19.03 HYBRID TRIBUNALS ....... ... .. 738
[A] Special Court of SierraLeone ....................... 738
[B] Kosovo and Timor-Leste .. ........ .. ... ... ... ... .. 739
[C] Cambodian Extraordinary Chambers ................. 739
[D] Special Tribunal for Lebanon ....................... 740
§ 19.04 SOME CREATIVE VARIATIONS .............. ... ........ 741
[A] Lockerbie ...... ..o i 741
[B] Traq ... e 741
CHAPTER 20
THE INTERNATIONAL CRIMINAL COURT ................ 743
§ 20.01 THE ROME STATUTE ........ ... ... 743
§ 20.02 PROSECUTORIAL STRATEGY ..., 833
§ 20.03 THE FIRST REVIEW CONFERENCE OF THE COURT ....... 835
CHAPTER 21
THE SUBSTANTIVE LAW OF INTERNATIONAL CRIMES .. 837
§21.01 SPECIFICOFFENSES . ... ... i i e 837
[Al Aggression . ........citiiiinin it e e 837
[Bl]Genocide ...........oiiiiiiiiii i e 837
[C] Crimes Against Humanity ............... .. .. ... .. ... 852
[DIWar Crimes . . .....vuini ittt e e eee e 853
§ 21.02 THE GENERALPART . ...... ..., 857
Selected References ........... ..., SR-1
Table of Cases .. ....oiviti ittt et e ettt e TC-1
Table of Statutes and International Agreements .................... TS-1

Index ... e I-1






