
TAXATION AND BUSINESS
PLANNING FOR REAL

ESTATE TRANSACTIONS

0001 [ST: 1] [ED: m] [REL: 1] (Beg Group) Composed: Wed Sep 28 15:15:45 EDT 2011
XPP 8.3C.1 FM000150 nllp 3317 [PW=540pt PD=720pt TW=360pt TD=580pt]

VER: [FM000150-Master:23 Aug 08 10:45][MX-SECNDARY: 30 Aug 11 08:33][TT-: 23 Sep 11 07:01 loc=usa unit=03317-fmvolcasebk] 0

Copyright © 2011 Carolina Academic Press, LLC. All rights reserved.



LexisNexis
GRADUATE TAX SERIES

Series Editor
Paul L. Caron
Charles Hartstock Professor of Law
Director, Faculty Projects
University of Cincinnati College of Law

Board of Editors
Ellen P. Aprill
John E. Anderson Chair in Tax Law
Past Director, Graduate Tax Program
Loyola Law School

Elliott Manning
Professor of Law
Faculty Chair, Graduate Tax Program
University of Miami School of Law

Philip F. Postlewaite
Professor of Law
Director, Graduate Tax Program
Northwestern University School of Law

David M. Richardson
Professor of Law
Past Director, Graduate Tax Program
University of Florida College of Law

0001 [ST: 1] [ED: m] [REL: 1] Composed: Wed Sep 28 15:15:45 EDT 2011
XPP 8.3C.1 FM000150 nllp 3317 [PW=540pt PD=720pt TW=360pt TD=580pt]

VER: [FM000150-Master:23 Aug 08 10:45][MX-SECNDARY: 30 Aug 11 08:33][TT-: 23 Sep 11 07:01 loc=usa unit=03317-fmvolcasebk] 25

Copyright © 2011 Carolina Academic Press, LLC. All rights reserved.



TAXATION AND
BUSINESS PLANNING
FOR REAL ESTATE
TRANSACTIONS

Bradley T. Borden
Professor of Law
Brooklyn Law School

0001 [ST: 1] [ED: m] [REL: 1] (Beg Group) Composed: Wed Sep 28 15:15:45 EDT 2011
XPP 8.3C.1 FM000150 nllp 3317 [PW=540pt PD=720pt TW=360pt TD=580pt]

VER: [FM000150-Master:23 Aug 08 10:45][MX-SECNDARY: 30 Aug 11 08:33][TT-: 23 Sep 11 07:01 loc=usa unit=03317-fmvolcasebk] 0

Copyright © 2011 Carolina Academic Press, LLC. All rights reserved.



Library of Congress Cataloging-in-Publication Data

Borden, Bradley T.
Taxation and business planning for real estate transactions / Bradley T. Borden.

p. cm.
Includes index.
ISBN 978-1-4224-8230-8 (hardbound)

1. Real property tax--law and legislation--United States. 2. Business enterprises--Taxation--law and
legislation--United States. I. Title.

KF6760.B67 2011
343.7305’4--dc23

2011040295

This publication is designed to provide accurate and authoritative information in regard to the subject matter
covered. It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or
other professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.
LexisNexis and the Knowledge Burst logo are registered trademarks and Michie is a trademark of Reed Elsevier
Properties Inc., used under license. Matthew Bender and the Matthew Bender Flame Design are registered
trademarks of Matthew Bender Properties Inc.
Copyright © 2011 Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All Rights Reserved.
No copyright is claimed in the text of statutes, regulations, and excerpts from court opinions quoted within this
work. Permission to copy material exceeding fair use, 17 U.S.C. § 107, may be licensed for a fee of 25¢ per
page per copy from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923, telephone
(978) 750-8400.

NOTE TO USERS
To ensure that you are using the latest materials available in this area, please be
sure to periodically check the LexisNexis Law School web site for downloadable
updates and supplements at www.lexisnexis.com/lawschool.

Editorial Offices
121 Chanlon Rd., New Providence, NJ 07974 (908) 464-6800
201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200
www.lexisnexis.com

(2011–Pub.3317)

0004 [ST: 1] [ED: m] [REL: 1] Composed: Wed Sep 28 15:15:45 EDT 2011
XPP 8.3C.1 FM000150 nllp 3317 [PW=540pt PD=720pt TW=360pt TD=580pt]

VER: [FM000150-Master:23 Aug 08 10:45][MX-SECNDARY: 30 Aug 11 08:33][TT-: 23 Sep 11 07:01 loc=usa unit=03317-fmvolcasebk] 41

Copyright © 2011 Carolina Academic Press, LLC. All rights reserved.



DEDICATION

To Sam and Claire

iii

0005 [ST: 1] [ED: m] [REL: 1] Composed: Wed Sep 28 15:15:45 EDT 2011
XPP 8.3C.1 FM000150 nllp 3317 [PW=540pt PD=720pt TW=360pt TD=580pt]

VER: [FM000150-Master:23 Aug 08 10:45][MX-SECNDARY: 30 Aug 11 08:33][TT-: 23 Sep 11 07:01 loc=usa unit=03317-fmvolcasebk] 8

Copyright © 2011 Carolina Academic Press, LLC. All rights reserved.



0006 [ST: 1] [ED: m] [REL: 1] Composed: Wed Sep 28 15:15:45 EDT 2011
XPP 8.3C.1 FM000150 nllp 3317 [PW=540pt PD=720pt TW=360pt TD=580pt]

VER: [FM000150-Master:23 Aug 08 10:45][MX-SECNDARY: 30 Aug 11 08:33][TT-: 23 Sep 11 07:01 loc=usa unit=03317-fmvolcasebk] 0

Copyright © 2011 Carolina Academic Press, LLC. All rights reserved.



ACKNOWLEDGEMENTS
In attempting to acknowledge all the people who have contributed to this book, I will

invariably leave someone out, and I offer my apologies in advance for such oversight. I
have been blessed with tremendous mentors, friends, family, associates, research
assistants, students, and others who made direct and indirect contributions to this project.
In particular, my wife Sam and daughter Claire support my efforts to write. I would be
lost without them. Several people have been important mentors — their tutelage
regarding the law, writing about the law, and the practice of law are an important part of
all I do. They include Stanley Blend, Erik Jensen, and Marty McMahon. Margaret
Robertson helped compile and edit the cases, rulings, and other primary-source legal
material in this book and provided valuable feedback on the content. Her work ethic and
skill were very important to the production of this book. Sarah Cranganu provided
invaluable secretarial support throughout this project. Her creativity, skill, and diligence
helped solve many problems relating to the compilation and presentation of the material.
She created a plat map in a way that was useful for this project. Bobbi Bullock helped
prepare the final manuscript for submission. Richey Wyatt and Lucky DeFries helped me
develop the entity and loan documents that appear in the book. Quintin Nelson prepared
the diagrams. Deborah Launer and the people at Civic Research Institute granted
permission to reproduce documents published in one of their books. Paul Caron and the
editorial board of the Graduate Tax Series and Leslie Levin at LexisNexis helped refine
the idea and scope of the book. Cristina Gegenschatz edited the final manuscript and
prepared it for publication. I thank all of these people and more for their assistance and
encouragement. I nonetheless retain full responsibility for the contents of this book.

v

0007 [ST: 1] [ED: m] [REL: 1] Composed: Wed Sep 28 15:15:45 EDT 2011
XPP 8.3C.1 FM000150 nllp 3317 [PW=540pt PD=720pt TW=360pt TD=580pt]

VER: [FM000150-Master:23 Aug 08 10:45][MX-SECNDARY: 30 Aug 11 08:33][TT-: 23 Sep 11 07:01 loc=usa unit=03317-fmvolcasebk] 0

Copyright © 2011 Carolina Academic Press, LLC. All rights reserved.



0008 [ST: 1] [ED: m] [REL: 1] Composed: Wed Sep 28 15:15:45 EDT 2011
XPP 8.3C.1 FM000150 nllp 3317 [PW=540pt PD=720pt TW=360pt TD=580pt]

VER: [FM000150-Master:23 Aug 08 10:45][MX-SECNDARY: 30 Aug 11 08:33][TT-: 23 Sep 11 07:01 loc=usa unit=03317-fmvolcasebk] 0

Copyright © 2011 Carolina Academic Press, LLC. All rights reserved.



INTRODUCTION

This book focuses on tax planning in the real estate context. To adequately provide
tax-planning advice, attorneys must be familiar with the transactional tax attorney’s
analytical process. Transactional tax attorneys must recognize opportunities for tax
planning and address issues that such planning may raise. Recognizing opportunities and
addressing issues generally require a thorough understanding of the transaction and the
relevant law. Such knowledge often derives from legal research and an in-depth study of
primary-source legal resources, such as statutes, cases, regulations, and rulings. Legal
research generally begins with treatises or articles that address the questions relevant to
the tax-planning opportunity. That initial research leads the attorney to primary-source
legal resources. The attorney then must interpret the law and apply it to a set of facts and
provide advice. The advice helps clients structure transactions. Generally such work
results in a finished product in the form of a memorandum or letter to the client or a legal
document such as a contract.

This book embraces the transactional attorney’s analytical process. The book presents
a single fact pattern that it uses throughout the book. The fact pattern may appear
relatively simple, but it is filled with nuances and provides an opportunity to do
sophisticated tax planning. The book helps students begin asking the appropriate
questions and considering the relevant issues by posing a few questions at the beginning
of each chapter. The questions are often more general than questions found in typical tax
law casebooks. Nonetheless, a proper analysis of most questions requires detailed
knowledge of the relevant law and results in detailed answers to the questions. The
boundary of the questions may not always appear to be clear and some questions may
appear to overlap. The nature of the questions is intuitional. They present general ideas
that students use to get started in the analysis and develop skills through application that
will help them identify issues in a nebulous practice environment that most tax planners
face.

To replicate the research process, each chapter of the book provides commentary that
could be similar to (but perhaps less detailed than) material typically found in a treatise,
article, or other secondary source of legal authority. The commentary introduces ideas
and legal concepts that apply to the questions and directs the reader to relevant primary
legal authority. Ultimately, the students must carefully study, interpret, and apply
relevant law to the issues raised by the questions. The commentary cites legal sources in
the footnotes. The chapters reproduce relevant case law and rulings, but students will
have to access the cited tax statutes and regulations in sources outside this book. The
knowledge students will need to properly approach the material is largely contained in
the law. In fact, students generally will not be able to fully understand and answer the
questions until they have carefully studied the relevant law.

The book is organized to introduce the setting and provide background in the first
several chapters. Chapter 1 introduces the fact pattern. Thoroughly understanding a client
matter is critical in giving tax advice. Chapter 1 encourages students to spend time
thinking about the fact pattern and considering the work a successful tax plan will
require. It presents questions a tax planner must consider when deciding whether to
accept tax planning work. To adequately answer the questions the chapter presents,

vii
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students will have to understand the transaction and contemplate advice they will give.
To do that, they will generally have to consider the table of contents, which lists the
topics that will be important in providing advice with respect to the fact pattern. Chapter
1 also includes provisions of the Model Rules of Professional Conduct. Invariably, ethics
issues arise in tax-planning engagements, and having the rules handy to consider when
such issues arise helps resolve ethics questions.

Chapters 2 and 3 provide background regarding choice of entity. Choice of entity
considerations should not consume the course, but issues relating to choice of state-law
entity and tax entity often arise when planning for real estate transactions. Those chapters
contain a significant amount of commentary to introduce topics and concepts. Students
also must consider general provisions of state law, tax law, and the entity’s governing
document to adequately consider the questions presented in those chapters. The focus in
those chapters is to introduce concepts and provide background information. Chapter 2
presents provisions of state entity laws. Access to those laws will help students analyze
issues presented in Chapter 2 and may help in subsequent chapters as state-law issues
arise. If most students in the course have already completed business law and business
tax courses, the chapters may be less relevant to the class and require little or no
attention. A more thorough review may be appropriate if many students have not studied
those topics.

Chapter 4 introduces finance principles and provides an opportunity to consider how
tax affects financial analyses and business decisions. Although tax attorneys generally
would not provide financial advice (a possible exception to this rule would be an attorney
who is a licensed financial planner and could competently and legally provide financial
advice), clients expect tax attorneys to understand the language property owners use to
discuss their investments. They also expect tax attorneys to understand the effect tax law
has on their investments. When discussing matters with clients, attorneys often must
make rough estimates of tax effects to facilitate the decision-making process and illustrate
concepts. To be able to competently respond in discussions with clients, attorneys must
be familiar with basic finance concepts and have some proficiency with basic tax
computations. Chapter 4 introduces concepts with which students should be familiar,
provides opportunities to consider the effect tax will have on a real estate investment and
transaction decisions, and allows students to practice using those concepts. Working with
numbers will help students develop familiarity with numeric aspects that arise with
respect to almost all transactions.

Chapter 5 is the final background chapter. It introduces students to the standards of tax
practice. Tax attorneys find themselves between a proverbial rock and hard spot. They
feel pressure from clients to reduce their clients’ tax liabilities. Tax attorneys also must
adhere to statutory and regulatory standards. Chapter 5 introduces the standards of tax
practice, which students will have to consider as they enter subsequent chapters that
require them to provide tax-planning advice. Transactional tax attorneys must learn to
balance duties they owe to clients with duties they owe to the system, as expressed in
standards of tax practice. Although students may cover these concepts in depth in other
courses, the concepts are vital to tax practice, and a brief review will reinforce the
importance of the standards and prepare students to apply them in the practice setting that
arises in subsequent chapters.

All chapters following Chapter 5 focus on tax planning in earnest. The amount of
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commentary decreases in these chapters as the focus turns to the relevant primary-source
material, which contains the law, explains important tax concepts, and introduces
important tax-planning ideas. The focus in these subsequent chapters is on ownership and
transactional structures that best serve the objectives of real-estate investors. Thus,
capital-gain and gain-deferral planning take center stage. Much of the law relating to
property ownership and character of gain recognition is found in cases. Consequently,
much of the early chapters on tax planning are predominantly case oriented. Students will
find many of their planning ideas as they read the cases.

Topics that appear in traditional courses on taxation of property transactions as discrete
subjects are often incorporated in chapters as they would arise in the tax-planning
process. Therefore, rules governing gain and loss computation (covered in Chapter 4),
depreciation deductions (covered in Chapter 4), and installment-sale method (covered in
Chapter 8) appear in chapters in which those concepts are a relevant part of the
structuring process. Chapter 18 discusses specific loss limitation rules. Inevitably, section
1031 becomes important as it drives much of the structuring in real estate acquisition,
ownership, and disposition. Leases and construction have become important to the more
sophisticated section 1031 transactions. Two chapters (Chapter 9 on construction and
Chapter 14 on leases) are devoted to these topics to lay the groundwork needed to
seriously consider leasehold improvements exchanges and other topics. Professors
wishing to focus on traditional real-estate tax topics can focus on those chapters that
cover such topics and focus less on the chapters that cover some of the more
sophisticated section 1031 planning structures.

Some chapters include practice materials, such as entity and loan documents that may
be important in the tax-planning process. A significant portion of real estate law is found
in the contracts. Often tax planners must consider existing documents to determine
whether a particular tax-planning transaction is feasible. The best-laid tax plans may be
frustrated by provisions in governing documents, if the tax planner fails to consider the
relevant documents and plan accordingly. The inclusion of documents in the book
provides an opportunity to consider them in the planning process. The documents are not
necessarily intended to be models of perfection. In studying the documents, students may
find that particular language does not adequately serve clients. They may recommend
changes that would improve the documents.

For the most part, each chapter of the book is self-contained. Nonetheless, to a certain
extent, Chapters 6, 7, and 8 build on one another. Chapters 11, 16, and 17 refer to an
ownership structure that develops in Chapters 7 and 8. Studying those subsequent
chapters without first studying Chapters 7 and 8 will require some background
development.

The rationale for the book’s planning perspective is fourfold. First, many students will
enter private practice after completing their formal study of law. The market will require
that they possess the tax-planning skills this book is designed to teach. Second, the
classroom provides an opportunity to teach the techniques of responsible tax planning.
Undoubtedly, every lawyer will be exposed to ideas and techniques that violate the
standards of tax practice and professional ethics. By covering such topics in a law school
course, students can learn the rules and be prepared to face charlatans in practice and
adhere to standards of tax practice and rules of ethical conduct. Third, students who enter
government service will gain an understanding of tax-planning techniques that exist in

INTRODUCTION
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private practice. With that understanding, they will be better prepared to draft rules that
accomplish the government’s objectives. Finally, studying the rules in a practice setting
will help reinforce the rules and provide an opportunity to study them in the broader
context in which they are most relevant.

Now, a note regarding the reproduced materials. The book reproduces several different
types of materials. First, it reproduces cases and Internal Revenue Service publications.
The book generally notes redacted material with ellipses and asterices. In some situations,
however, it deletes footnote citations that provide information that is not important to the
relevant issue or that reproduce statutory and regulatory material that the book cites in the
commentary. Generally, the book does not note such omissions. The book slightly
modifies some citations in the reproduced cases and rulings to eliminate string citations,
add dates, and make other minor changes to case names to conform with the citation style
used throughout the book. The book also modifies section headings in the cases as
appropriate to improve the readability of the case and promote uniformity. The book
reproduces all cases and rulings cited in the commentary, but some reproductions may
appear in a chapter different from the one citing it. In such situations, the material refers
to the chapter that reproduces the material.

Second, the book reproduces provisions of several uniform acts relating to business
entities and provisions of model rules of ethics. It reproduces those materials with
permission from the authors. It does not reproduce provisions from the Internal Revenue
Code or Treasury Regulations. All section references are to the Internal Revenue Code,
unless provided otherwise. Students must, however, have access to those resources to
properly analyze the questions. Third, the book presents several sample documents, some
of which it reproduces with permission from the original publisher, as indicated in the
materials.
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