
EVIDENCE PRINCIPLES,
PRACTICES, AND PITFALLS

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



LexisNexis Law School Publishing Advisory
Board

William Araiza

Professor of Law

Brooklyn Law School

Ruth Colker

Distinguished University Professor & Heck-Faust Memorial Chair in Constitutional Law

Ohio State University Moritz College of Law

Olympia Duhart

Associate Professor of Law

Nova Southeastern University Shepard Broad Law School

Samuel Estreicher

Dwight D. Opperman Professor of Law

Director, Center for Labor and Employment Law

NYU School of Law

David Gamage

Assistant Professor of Law

UC Berkeley School of Law

Joan Heminway

College of Law Distinguished Professor of Law

University of Tennessee College of Law

Edward Imwinkelried

Edward L. Barrett, Jr. Professor of Law

UC Davis School of Law

Paul Marcus

Haynes Professor of Law

William and Mary Law School

Melissa Weresh

Director of Legal Writing and Professor of Law

Drake University Law School

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



EVIDENCE PRINCIPLES,
PRACTICES, AND
PITFALLS

201 Things You Were Never Taught,

Forgot, or Never Understood

Professor Paul R. Rice
American University
Washington College of Law
Washington, D. C. 20016-8181

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



ISBN: 978-1-4224-9597-1

ISBN: 978-0-3271-7652-7 (eBook)

Library of Congress Cataloging-in-Publication Data

Rice, Paul R.

Evidence principles, practices & pitfalls: 201 things you were never taught, forgot, or never understood / Paul R. Rice. --

2nd ed.

p. cm.

Includes index.

Previous ed. had title: Evidence principles & practices : 150 things you were never taught, forgot, or never understood.

ISBN 978-1-4224-9597-1 (softbound)

1. Evidence (Law)--United States. I. Title. II. Title: Evidence principles, practices and pitfalls.

KF8935.R487 2012

347.73’6–dc23

2012006534

This publication is designed to provide authoritative information in regard to the subject matter covered. It is sold
with the understanding that the publisher is not engaged in rendering legal, accounting, or other professional
services. If legal advice or other expert assistance is required, the services of a competent professional should be
sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under
license. Matthew Bender and the Matthew Bender Flame Design are registered trademarks of Matthew Bender
Properties Inc.

Copyright © 2012 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes, regulations, and
excerpts from court opinions quoted within this work. Permission to copy material may be licensed for a fee from
the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923, telephone (978) 750-8400.

NOTE TO USERS

To ensure that you are using the latest materials available in this area, please be sure

to periodically check the LexisNexis Law School web site for downloadable updates

and supplements at www.lexisnexis.com/lawschool.

Editorial Offices

121 Chanlon Rd., New Providence, NJ 07974 (908) 464-6800

201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200

www.lexisnexis.com

(2012–Pub.3224)

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



SUMMARY OF CONTENTS
NOTE TO PRACTITIONERS

BIOGRAPHICAL SKETCH

ACKNOWLEDGMENTS

INTRODUCTION

SUMMARY OF CONTENTS

TABLE OF CONTENTS

iii

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



NOTE TO THE PRACTITIONER

In 40 years of teaching, practicing, and consulting with regard to the common law and the

Federal Rules of Evidence, I have seen recurring misunderstandings of certain evidentiary

principles. Although these often have been in some of the more complex areas of the

subject, many have concerned fundamental issues that every lawyer should understand.

Some principles were never learned correctly. Some were not taught correctly. Most simply

have been forgotten. All of these principles, however, will eventually be important in most

practices.

This book presents and discusses 201 of these principles. Some principles are comparatively

unnoticed recent additions to the Federal Rules of Evidence. Some are illogical rules or

practices that have become so deeply ingrained in our jurisprudence, they are established

doctrine. These practices are being identified because eventually they will be successfully

attacked and changed. Finally, some of the issues are so inherently complex and difficult

they are quickly forgotten when not regularly reviewed and used.

More than two dozen Diagrams have been used throughout the text to assist readers in

understanding some of the more complex concepts, including multiple level hearsay, the

application of the state of mind exception to the hearsay rule, and the application of the

attorney-client privilege to pre-existing documents and responsive communications of

attorneys. In addition, numerous Applications are given to illustrate principles.

Equally important to the practitioner, however, is understanding the relationships between

the rules within the evidence code. Therefore, at the end of many topic areas, a Relationship

to Other Rules section can be found where these relationships are briefly examined.

Although this book reviews basic concepts relevant to the 201 practices and principles

discussed, it is not an Evidence primer. It is designed as a focused refresher for practitioners

and a supplement to basic casebooks (including EVIDENCE: COMMON LAW AND FEDERAL

RULES OF EVIDENCE (LEXIS 6th ed. 2009) and manuals. For the convenience of the reader,

all evidence rules relevant to each discussion have been reproduced within the text.
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INTRODUCTION

This book attempts to resolve for practitioners, in manual form, many common problems

and misunderstandings that have existed since evidence rules evolved under the common

law. Unfortunately, many of those problems were perpetuated when the common law rules

were codified in 1973 in the Federal Rules of Evidence. The evidence code provided some

solutions to several existing problems and created consistency among the federal courts.

Before the rules, federal district courts followed the evidence rules of the states in which

they sat. The evidence code also created new problems, many of which subsequently have

not been addressed by the Judicial Conference of the United States through its Advisory

Committee on the Federal Rules of Evidence.

Codification has radically changed the dynamic of the evolution of evidence rules. Unlike

common law rules, which judges were expected to modify, based on principles of equity and

fairness in light of the facts in cases before them, codified rules are intended to minimize

judges’ discretion in interpreting and applying the rules. Regardless, judges occasionally

have had to ignore inadequate language of codified rules or resort to strained interpretations

in order to achieve an acceptable level of fairness.

Rule changes are now quasi-legislative. They must be adopted by the Federal Rules of

Evidence Advisory Committee after public hearings, and the amendments become law only

after being accepted by: (1) the Committee on the Rules of Practice and Procedure, (2) the

full Judicial Conference, (3) the Supreme Court, and (4) Congress. If Congress does not act

to reject proposed changes, they automatically become law the following December 1.

Because this process is detached from individual cases, the evolution of codified rules is

now influenced by special interest groups as much as the equities of situations in which they

must be applied. This, coupled with the lethargic committee process, has left many problems

unaddressed. During the past two years all of the rules in the evidence code were

reorganized and reworded without addressing a single existing problem. This book identifies

some of these problems and traces their development through the common law, codification

in the Federal Rules of Evidence, and evolution through judicial decisions.

The 201 principles identified in this book are organized under a specific sequence of topical

areas as they are addressed in my basic evidence textbook, P. Rice and R. Katriel, Evidence:

Common Law and Federal Rules of Evidence (LEXIS 6th ed. 2009). The diagrams

illustrating the logic of hearsay and the sections titled Relationship To Other Rules have

been taken, in substantial part, from that textbook.* As topic discussions overlap, cross-

references are provided to PRACTICE NUMBERS within the 201 PRACTICES explored in

this book.

Chapter One debunks the “beyond the scope” cross-examination objection too often raised,

discusses principles relating to the making of the record and explores the most fundamental

of all issues: logical relevance, the universal hurdle all evidence must clear. This chapter

explores the basic rules that control the presentation of testimony and discusses the flawed

new provision in the Federal Rules of Evidence that dispenses with the requirement of

* These excerpts have been reprinted by permission of LEXIS Publishing.
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contemporaneous objections at trial when in limine rulings have been declared “dispositive.”

Chapter Two deals with issues of authentication, a fundamental aspect of logical relevance.

Identifying witnesses and authenticating tangible items about which testimony is being

offered are essential to logical relevance. Evidence is not relevant and therefore should not

be heard by the jury unless it has been authenticated and connected to the cause of action.

This chapter explores various doctrines of authentication, the concept of self-authentication,

and the application of these common law doctrines in the new world of electronic evidence.

Chapter Three examines specific exclusionary rules: similar occurrence evidence, remedial

measures, offers of compromise, and the least understood of these, character evidence —

rules that evolved under the common law after repetitive judicial balancing of relevance and

probative value against potential unfair prejudice.

Chapter Four, which constitutes the largest portion of these materials, analyzes hearsay, the

most frequently raised evidentiary objection. It is a concept that has been complicated and

made more difficult by numerous exceptions. Under the Federal Rules of Evidence, this

complexity has been compounded by: (1) the assertive/non-assertive distinction in the

definition of hearsay, (2) the exclusion of a class of statements from the definition of hearsay

that is equivalent to the creation of an unrecognized third category of hearsay exceptions, (3)

the inconsistent incorporation of constitutional principles in the language of the rules in a

way that has misinterpreted and misapplied those provisions, and (4) the inadequate and

occasionally inconsistent ways comparable policies and exceptions are codified.

Chapter Five reviews writings, specifically the topics of authentication and best evidence.

Authentication is a difficult and growing problem with the advent of electronic

communications and the Internet. The old wine of the common law can easily be poured into

these new bottles if basic principles and the context in which they are being employed are

understood. Changes to the common law best evidence rule, incorporated into the Federal

Rules of Evidence, are one of the most striking successes within the evidence code. Article

X has virtually eliminated the often frivolous best evidence objection through its recognition

of “duplicates” (unless genuine questions of authenticity and accuracy are raised by the

parties). The most serious problem in Article X has been created by judges who minimize

the importance of summaries, permitted under Rule 1006, by treating them like they are only

pedagogical devices rather than an exception to the best evidence rule or original writing

requirement. Another problem identified in this chapter has existed since the common law

— the effect of self-authentication. It continues to be unresolved under the Federal Rules of

Evidence, primarily because of the continuing debate over the appropriate effect of

presumptions, which lies at the foundation of self-authentication.

Chapter Six discusses the significant problems that continue to plague lay and expert opinion

rules. Practices codified in Rules 702 and 703 are illogical, inadequate, and inappropriate.

While mimicking a practice under the common law with medical doctors, Rule 703 stretches

the practice beyond its breaking point, and in doing so, changes the nature of our

adjudicatory system and the role of the players within it.

The common law problems with opinion testimony from lay witnesses were resolved by the

elimination of the common law rule of exclusion in Rule 701. While only minor problems

continue, one of the revisions in Rule 701 — preventing lay witnesses from offering

opinions “based on scientific, technological, or other specialized knowledge”— was totally

INTRODUCTION
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unnecessary and has the potential of creating more problems than it solves.

The poor work of the Advisory Committee in drafting and maintaining Rules 702 and 703 is

trumped only by the Supreme Court’s unhelpful, perhaps even naive, interpretation of those

rules. Judges have been assigned a role previously relegated to scientific and technological

experts under the Frye “general acceptance” test, and judges are now forced to do indirectly

what they previously did directly.

Chapter Seven addresses problems within the various methods of impeachment — prior

inconsistent statements, bias, prior convictions, character evidence and psychiatric

conditions. These rules have perpetuated many of the problems that existed under the

common law, created new problems through codified language, and expanded the scope of

admissibility where severe restrictions were previously imposed. The most significant

problems under this topic of impeachment exist with regard to proving bias. The Federal

Rules of Evidence ignore the topic, compelling courts to fashion rules from conflicting

common law principles.

Chapter Eight examines the attorney-client privilege — the most complicated and litigated

of all privileges. Although it is premised on a requirement of confidentiality/secrecy, most

judges have indicated, through their decisions on a variety of issues, that they do not believe

secrecy is a necessary condition for the privilege. As fundamental elements of the privilege,

like confidentiality, are being abandoned or forgotten, basic principles are also evolving

through misinterpretation and misapplication. In addition, the application of the privilege to

the corporate entity has been the most vexing problem for judges, who have never, in the

history of our jurisprudence, critically evaluated and justified the privilege’s application to

these fictitious legal entities. Case law has developed on little more than ipse dixit.

Chapter Nine deals with presumptions. In general, the profession is probably least familiar

with this evidentiary principle. When this unfamiliarity is coupled with judicial

interpretations and uses that are inconsistent with the theory of presumptions adopted in

Article III of the Federal Rules of Evidence, it is little wonder there is such widespread

confusion. This is unfortunate because presumptions will prove to be particularly important

to the authentication of electronic communications in this digital age.

INTRODUCTION
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