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Preface

It is no coincidence that the first edition of this book was published in 2017— fifty years
since the United States Supreme Court rendered its decision of In re Gault. In that decision,
the Court likened a juvenile delinquency proceeding to a felony prosecution of an adult and
extended many of the rights of criminal defendants to juveniles in delinquency proceedings
under the Due Process Clause of the United States Constitution. The Gault decision is still
considered the seminal case in juvenile delinquency law by challenging the assumption that
the juvenile justice system was a benevolent one not designed to punish youth but to give
them a “guiding hand.” The holding of the Gault decision should have been no surprise at
the time. The United States Supreme Court had already held that juveniles were entitled to
counsel at waiver proceedings. By the time of the Gault ruling, one-third of the states had
statutes ensuring the right to counsel in juvenile proceedings, while other states provided such
right by court rule. In the Gault decision, the United States Supreme Court rejected the ex-
treme difference between the rights accorded an adult compared to those accorded to a
child. The Court found that the Constitution “requires the guiding hand of counsel at every
step in the proceedings against him.” By 1979, just twelve years after Gault, the United States
Supreme Court made the importance of counsel clear: “Whether it is a minor or an adult
who stands accused, the lawyer is the one person to whom society as a whole looks as the
protector of the legal rights of that person in his dealings with the police and the courts.”

In addition to the rights relative to counsel, the Gault decision also granted juveniles
other constitutional rights, including: (1) the right to constitutionally adequate notice of
the precise nature of the charges; (2) the right to confront and cross-examine witnesses;
and (3) the privilege against self-incrimination, as well as the right to be informed of that
right. Many of the other rights guaranteed to adult criminal defendants were left for fu-
ture cases. Once the Gault ruling was issued, a succession of cases continued to recognize
basic rights for juveniles in delinquency proceedings. In 1970, the Court held that juve-
niles must be proven guilty beyond a reasonable doubt during the adjudicatory stage of
delinquency cases. A year later, in 1971, the Court retreated somewhat, and held that the
right to a jury trial is not required by the Constitution in delinquency cases. The Court
later held that the Double Jeopardy Clause prevents a juvenile court from transferring a
juvenile to the adult court after previously finding him or her delinquent.

There is still a tendency to hold juvenile delinquency courts to a lower standard than
adult criminal courts because of the stated purpose of such courts as taking a parens pa-
tria approach to dealing with delinquent youth. Now, state and federal courts continue
to examine, and often expand, the rights of youth involved in the juvenile justice system.
As state legislatures began their “tough on crime” approach to dealing with both adults
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xii PREFACE

and juveniles committing crimes, more and more courts have seen the inequity of al-
lowing juvenile courts to offer youth “the worst of both worlds” by denying them many
of the fundamental rights of adults while, at the same time, imposing punishments that
are akin to those imposed on adult criminal defendants.

Today, a lawyer who represents youth in a juvenile delinquency proceeding must be pre-
pared to “push the envelope” by advocating that the client be guaranteed all of the elements
of fundamental fairness. Full representation of a youth in juvenile delinquency proceed-
ings requires that the attorney, just like a criminal defense attorney, protect the rights of
his client from the very beginning of the youth’s contact with authorities — long before
formal charges are filed. Attorneys must be prepared to file motions to suppress evidence
and confessions in much the same way that criminal defense lawyers conduct the defense
of their clients.

It is essential that a lawyer understand the “evolution” of the juvenile justice system
from the non-adversarial, paternalistic one that it was originally intended to be to the
adversarial and punitive one that it has become. Only by understanding this change can
a lawyer fully understand the need to advocate for an expansion of a client’s rights in that
system. It is one of the roles of a defense lawyer in a juvenile delinquency case to con-
vince the court that this transformation of the juvenile justice system has, in fact, oc-
curred so as to support the extension of the full panoply of rights accorded to adult
criminal defendants to youth involved in this system.

This casebook takes a comprehensive approach to teaching law students all of the is-
sues involved in representing a minor who has been accused of violating the law, in-
cluding the history and evolution of the juvenile justice system, the rights of minors in
interrogation, searches and monitoring both at home and at school, and the procedures
and rights in delinquency court. The casebook follows the life of a juvenile delinquency
case from the first contact with authorities through sentencing in either juvenile or adult
court. This book is intended to make a law student fully prepared to be an effective ad-
vocate for clients charged with committing a delinquent act.
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About the Series

Carolina Academic Press, in cooperation with Northeastern University School of Law,
is pleased to offer a new series of teaching materials, the Lawyering Series. Professor Roger
Abrams, Richardson Professor of Law at Northeastern School of Law, will serve as Series
Editor.

Carolina Academic Press, an independent publisher, has a strong reputation for pub-
lishing innovative print and digital teaching materials for the law school community.
Northeastern University School of Law has long been known as an innovator in legal ed-
ucation, with a national reputation for its Cooperative Legal Education (Co-op) Program
and its rich clinical, internship, and externship offerings.

Over the last decade, the American Bar Association has urged American law schools
to better prepare their students for the practice of law. Most recently, the ABA has enacted
new Standards that require all law students to complete six credit hours of “experiential”
courses. This requirement will commence for students beginning law school in fall 2016.

It is our sincere hope that the Lawyering Series will support law schools and law pro-
fessors — both full-time and adjunct — as they search for more innovative and more prac-
tical teaching materials.

We welcome your comments and suggestions. Please contact Carolina Academic Press
at manuscript@caplaw.com or Series Editor Roger Abrams at r.abrams@neu.edu.
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