Legal Reasoning Case Files






Legal Reasoning Case Files

Kris Franklin

PROFESSOR OF LAW AND
DIRECTOR OF ACADEMIC INITIATIVES,
NEw York Law ScHOOL

AP

CAROLINA ACADEMIC PRESS

Durham, North Carolina



Copyright © 2019
Kris Franklin
All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Names: Franklin, Kris, 1967— author.
Title: Legal reasoning case files / by Kris Franklin.
Description: Durham, North Carolina : Carolina Academic
Press, LLC, [2019] |

Includes bibliographical references and index.
Identifiers: LCCN 2018059294 | ISBN 9781531006488 (alk. paper)
Subjects: LCSH: Law—United States—Problems, exercises, etc. |
Law—United States—Case studies. | Law—United States—
Methodology.
Classification: LCC KF386 .F67 2019 | DDC 349.73—dc23
LC record available at https://lccn.loc.gov/2018059294

e-ISBN 978-1-5310-0649-5

Carolina Academic Press, LLC
700 Kent Street
Durham, North Carolina 27701
Telephone (919) 489-7486
Fax (919) 493-5668
WWW.cap-press.com

Printed in the United States of America



For Sarah, always...






Contents

Acknowledgments

Introduction
This Text Hones Legal Reasoning
How the Text is Structured
You will work through a series of legal problems
The problems apply unambiguous legal rules
The problems ask you to do things that new attorneys typically do
The problems rely on the kinds of materials and documents lawyers
actually use
The exercises connect what lawyers do to what law students learn
The exercises help you transfer what you learn in each of your law
classes to all of the others
The exercises connect to skills you will need to pass the bar
Commentary in the text draws from current learning science
The assignments are straightforward, but that does not mean they
are easy
Skills You Will Strengthen
Learning From Your Own Work

Chapter 1 - Torts

Assignment: Prepare a Pre-litigation Demand Letter

Analytical Skills to Focus On

Case File

Chapter 1 Case File
Thinking about Torts

Understand the Problem
What is the purpose of a demand letter?
What will convince the other side to settle?

Extract Material Facts
Remember: which facts are material will depend on what the law is
How did this accident happen?
What do we know about how cargo is supposed to be secured?

Vii

xiil

Xviii

xviil

XiX

XixX

XX1

[ " S IR GV VS )

32
32
32
34
34
34
35



viii

CONTENTS

State Rules of Law Accurately and Precisely
What legal authority do you have?
Read cases effectively
Explain the rules that support your position
Apply Rules to Facts
Present Analysis Effectively, with Thoughtful Attention to Your Intended Audience
Now, Transfer What You've Done to a Law School Setting
Legal analysis is similar in every setting
Sample exam question
Preparing to attack the exam question
Sample answer with commentary
Learn From Your Work
Torts Project Checklist

Chapter 2 - Contracts

Assignment: Prepare an Informal Bench Memorandum for a Judge
Analytical Skills to Focus On
Case File
Chapter 2 Case File
Thinking about Contracts
Understand the Problem
What does the judge want in a bench memo?
What does it mean for this memo to be “informal?”
Utilize Legal and Non-legal Documents
How should you use the complaint?
What is effect of the seller advisory form?
Use Legal Authority
Apply Rules to Facts
Articulate Policy Considerations
There is policy behind every rule
Policy helps decide close cases
Consider the policies underlying the Mistake and Misrepresentation defenses
Demonstrate Reliable Legal Judgment
Apply the Rules to a New Problem
Sample exam question
Attacking the exam question
Response with commentary
Contracts Project Checklist

Chapter 3 « Criminal Law

Assignment: Advise a Legislator about Current and Potential Legislation
Analytical Skills to Focus On
Case File
Chapter 3 Case File
Thinking about Criminal Law

36
36
37
38
39
40
40
40
41
42
43
44
45

47

47
47
47
48
48
79
79
79
80
80
81
82
82
83
83
83
84
85
85
86
86
87
89

91

91
91
91
92
92



CONTENTS

Yelp Terms of Service 122
Understand Your Role in This Assignment 123
What does the Senator really want to accomplish? 123
What will be most helpful to the Senator in accomplishing his objectives? 123
How do the Senator’s three scenarios fit in to your task? 124
Think Conceptually about Legal Material 124
Legislators get to determine what the law should and will be 124
Asking what the law ought to be is invaluable for lawyers (and law students),
not just lawmakers 124
Read Critically 125
Pay Attention to Both Language and Meaning 126
Evaluate Counterarguments 126
Considering counterarguments is uniquely important in legal analysis 126
How can you address counterarguments in this policy memo? 127
To get a deeper understanding of any legal issue, think through hypotheticals 127
Transfer What You Have Accomplished to a Law School Setting 129
Sample exam question 129
Attacking the exam question 129
Sample answer with commentary 130
Criminal Law Project Checklist 132
Chapter4 - Property 133
Assignment: Prepare an Advice Letter for Your Client 133
Analytical Skills to Focus On 133
Case File 133
Chapter 4 Case File 134
Thinking about Property 134
Understand the Problem To Be Resolved 155
What is the purpose of an advice letter? 155
What is your role in your clients’ decision-making? 155
Think Deeply about Nuisance 156
What does nuisance law actually protect? 156
What are the differences between private and public nuisance? 156
Read cases critically 157
1. Private nuisance cases 157
2. Public nuisance case(s) 158
Apply Rules 158
What do we really mean by “rules™? 158
1. Settled rules 158
2. Constructed rules 159
Use both settled rules and constructed rules in your nuisance analysis 160
Consider Counterarguments and Demonstrate Sound Judgment 160
Transfer What You’ve Done to a Law School Setting 161
Sample exam question 161

Attacking the exam question 161

ix



CONTENTS

Sample answer with commentary
Learn From Your Work
Property Project Checklist

Chapter 5 - Evidence

Assignment: Draft the Argument Section for a Pre-trial Brief
Analytical Skills to Focus On
Case File
Chapter 5 Case File
Thinking about Evidence
Understand the Problem
Think Strategically About the Motion
What will make the judge decide in your favor?
Read the Law Carefully
What does the statute protect?

What communications does Colorado exclude from privilege under the

crime-fraud exception?
Frame Strong Legal Arguments

Look closely at how opposing counsel fashioned his arguments

1. Organization and structure

2. Attention to detail

Put together your own narrative
Explain Analysis Persuasively

Now, Transfer What You’ve Done to a Law School Setting
Sample exam question
Attacking the exam question
Sample answer with commentary

Learn From Your Work

Evidence Project Checklist

Chapter 6 - Professional Role Problem

Assignment: Draft an Affidavit and Explanatory Memo
Analytical Skills to Focus On
Case File
Chapter 6 Case File
Thinking about Lawyer’s Responsibilities
Understand the Problem
Extract Material Facts
Consider your purpose and the facts at your disposal
Evaluate your factual evidence in light of the law
Use Legal Authority
Frame Legal Issues Strategically
Understand and Craft Legal Documents

Look closely at how opposing counsel constructed her affidavit

Writing in your client’s voice

162
164
164

167

167
167
167
168
168
194
194
194
195
195

195
196
196
197
197
198
198

199
199
200
200
201
202

203

203
203
203
204
204
234
234
234
235
235
236
236
236
237



CONTENTS Xi

Transfer to a Law School Setting 237
Sample exam question 237
Attacking the exam question 238
Sample answer with commentary 239

Professional Role Project Checklist 240






Acknowledgments

This book could not have been completed without the contributions of so many
colleagues, students, family and friends.

Thank you first to New York Law School for research support and encouragement.
Endless appreciation to the NYLS administrators and faculty who took a risk in asking
me to develop a course based on these kinds of materials. And thank you to all of the
colleagues who commented on early drafts and the many NYLS adjunct faculty who
helped make them teachable. I am grateful for all of their many contributions, but espe-
cially indebted to the responses of Vicki Eastus, Rebecca Flanagan, Linda Feldman, Kim
Hawkins, Martha Hochberger, Russell McClain and Louis Schulze. Particular kudos to
Jennifer Carr’s sharp copyediting pencil throughout the manuscript.

Several of these chapters could not have been completed without the extraordinarily
able research assistance of Myra Guevara. Some materials included in this text were
adapted from drafts created by Wesley Brandt, Ryan Callinan, Dana Mallon, Nicole Mas-
ri, Kelsey Miller, Chris Murphy, and Luke Shemeth, all of whom I appreciate and admire.

I am fortunate that Carolina Academic Press is ever eager to innovate and create a
home for new kinds of academic textbooks. Many thanks in particular to Carol McGee-
han both for skilled publishing work and enjoyable conversation.

Finally, it is simply not possible to give enough thanks to my family. Sarah Chinn in-
spires my work—constantly—and edits it joyfully. Gabriel and Lia support the time and
effort with unflagging cheer. And Kelly, Ron and Pat make me laugh and keep me going.

Copyright Permissions Acknowledgments

Model Rules of Professional Conduct. ©2015 by the American Bar Association. Re-
printed with permission. All rights reserved. This information or any or portion thereof
may not be copied or disseminated in any form or by any means or stored in an electron-
ic database or retrieval system without the express written consent of the American Bar
Association.

Residential Seller Disclosure Advisory and Residential Seller’s Property Disclosure
Statement. Reprinted by permission of the Arizona Association of REALTORs.

Restatement of the Law Second, Contracts copyright © 1981 by The American Law
Institute. Reprinted with permission. All rights reserved.

Restatement of the Law Third, Torts: Liability for Physical and Emotional Harm copy-
right © 2009, 2012 by The American Law Institute. Reprinted with permission. All rights
reserved.

Xiii






Introduction

Becoming a skilled attorney is hard.

There is a massive amount of new and technical material to learn, and there are many
advanced skills to master. These skills include all of the legal ones, naturally, plus the
wide array of general proficiencies that any successful professional might need and that
most law students have not yet fully acquired. And in addition to gaining so much new
knowledge and expertise, there is the necessity of gaining enough practical experience to
hone the good judgment lawyers need to help clients resolve their problems. All of this
simply takes time and a great deal of practice.

Unfortunately, both time and opportunities for frequent practice are usually in short
supply in law school. Under pressure to cover so much material, most law school classes
spend little if any time reviewing, consolidating, or practicing to deploy the material
studied. Even the more experience-oriented courses in the law school curriculum have a
great deal to cover in a short span of time. Writing classes must teach new genres and
techniques, while clinics are often driven by the exigent needs of their actual clients.

But educators know that the best way to learn new things is to repeatedly rehearse and
to connect new concepts and skills to what has already been learned. Legal reasoning,
judgment, and firm comprehension of complex legal rules all take time to percolate. It
takes—as the cliché goes—a minute to learn yet a lifetime to master. So where can law
students refine and consolidate their learning as they prepare to become smart, capable
attorneys? There is room, and need, in the law school curriculum for students to practice
and reinforce the fundamentals of legal thinking. This text provides the foundation for
that hands-on learning.

This Text Hones Legal Reasoning

Much has been written about what it means to “think like a lawyer” Does it mean
thinking carefully? Of course, but that can’t possibly be enough. Critically? Definitely,
but law cannot claim to be the only profession that demands critical thinking. Unemo-
tionally? No. Rationality is important in law, but then so are empathy and humanity.
Using laws? Yes of course, but not entirely: no attorney can ever know all of the law even
within a very narrow specialty, and non-lawyers are plenty capable of reading and un-
derstanding many legal materials.

So what is it, then, that is uniquely “lawyerly” about what we do?
I believe that what most distinguishes lawyers’ thinking is our consistent underlying

legal method. Lawyers: (1) understand legal rules in a deeply meaningful and contextu-
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alized way, and we then (2) carefully apply those rules to specific facts to reach conclusions or build
arguments, having (3) thoughtfully considered all possible interpretations and counter-arguments.
Moreover we (4) meticulously explain and support every step in our analysis so that others can
follow and evaluate our reasoning. We follow these steps over and over again, and we become more
adept at them as we grow in our field.

If you truly understand how legal reasoning operates you may recognize these steps as in some
ways a distillation of the IRAC' method of analysis you have probably been taught at some point in
your law school career (or CRAC? or CReAC? if you lead with a conclusion rather than an identifi-
cation of the issue in question). This makes perfect sense, because the centerpiece of IRAC or any of
its acronym analogues is the interaction between legal rules and their application to given facts. That
in part explains why the R and the A are consistent across the many ways of describing/ distilling
legal analysis. It would even be fair to say that having this “legal analysis = rules applied to facts”
formula become second nature to you is the primary objective of the first year of law school. Once
it becomes an automatic part of your thinking and writing you may find that you can deviate from
the rigidity that IRAC sometimes suggests. That’s perfectly fine—good writing can take many forms
when you have the “grammar” of legal thinking down pat.

This text provides an opportunity for you to refine your core legal reasoning skills through a se-
ries of short but realistic exercises. Some of the work expected here may seem simple and straight-
forward (while other parts will probably appear quite challenging). Don’t be fooled, though—expe-
rienced attorneys know that there is always a way to make their work clearer, more thoughtful, more
subtle, or more effectively presented. In fact, never being fully satisfied with our own efforts and
seeking always to find a way to work more strategically may itself be a hallmark of the way lawyers
think. As you work your way through this course and this text, please always aim to strengthen your
analytical skills while continuing to follow the basic steps fundamental to all lawyerly reasoning.

How the Text is Structured
You will work through a series of legal problems

This text consists of case file exercises grounded in basic subjects taught in nearly every law school
in the country. The problems here are meant to seem realistic. Ideally, you will also find them com-
pelling.

If you are past your first semester of law school, much of the legal doctrine at issue in these
problems should be familiar to you. That is by design. First, repetition and review are good. Repeti-
tion breeds retention. (Who among us has not completed a class and come across its material later,
only to discover to our dismay how much of it we have forgotten?) Repetition also reinforces what
you already know while adding nuance to your understanding. And finally, repetition of common
legal principles means that you should be able to spend less time absorbing the law itself, and con-
sequently place more emphasis in these exercises on how you read, write, and think about the law.

1. Issue, Rule, Application, Conclusion.

2. Conclusion, Rule, Application, Conclusion. Practicing lawyers frequently begin legal arguments from the premise
they want the court to reach, which is why this may be the most common form of analysis they use. But law students are
often encouraged not to do so for a couple of reasons. Professors may want students to fully state the legal question at
hand, which the Issue approach requires. Equally importantly, much of “thinking like a lawyer” involves seeing a question
from multiple perspectives, and law professors may be concerned that beginning with a particular conclusion can lead to
overly one-sided analysis.

3. Conclusion, Rule, rule Explanation, Application, Conclusion. The explanation of the rule is particularly important
when it is not a standard and universally agreed-upon part of black letter law.



INTRODUCTION

The problems apply unambiguous legal rules

One of the most exciting things about the law is that it cannot possibly be comprehensive enough
to cover every possible circumstance in human experience. And law professors just love doubt and
ambiguity—we like to create exams, exercises, and assignments that exploit uncertainty, and then
we expect law students to consider all possible angles to approach every issue. If at its most central
core legal analysis can be reduced to applying legal rules to facts, then there are really only a few ways
for law professors to introduce the ambiguity we want our students to explore:

1. We can take advantage of a lack of clarity in the applicable legal rules themselves (by intro-
ducing alternative and inconsistent rules either over time or in differing jurisdictions, or by
situating the issue in an area that the rules arguably might or might not apply to)

2. We can create facts that could go either way

3. We can do both at the same time

From what you have seen so far in law school, is it a big surprise that we tend to spend a lot of
time having fun with that third option? For good reason, type 3 questions are sometimes the most
challenging and central ones on law school essay exams. They require students to grapple in com-
plicated ways with the most vexing questions of what the law means, why it is the way it is, how it
should (or should not) be extended, and to whom it applies. Put that way; it is a pretty efficient way
to see how deeply students really grasp what they have learned.

Similarly, legal writing or lawyering skills classes tend to situate their most important assign-
ments in areas where the applicable rule of law is not fully established. Often that means, for exam-
ple, that an assigned memorandum or brief will have students work on a topic to which no single
black-letter rule unequivocally applies. This forces students to learn rule synthesis: that is, how to
construct a “rule” (sometimes a sub-rule or potential exception to a more general rule) out of infer-
ences drawn from multiple sources and then providing a persuasive explanation showing why it is,
or ought to be, understood as a correct statement of law. Learning to synthesize rules is an incredibly
important skill for lawyers to develop. And it is one that can take the course of a career to fully
cultivate. Working on such projects is demanding, and takes a great deal of time.

But it is certainly not true that every legal question is a novel one. Established legal rules exist, and
itis frequently true that the questions lawyers encounter fall squarely within well-settled black-letter
law. Attention to preparing law students to handle ambiguity in law—the hallmark of so many
profound legal questions—is a centerpiece of many law school classes and examinations. Thus the
traditional law school curriculum may not provide enough opportunity for you to get better at the
more routine process of understanding legal rules, applying them to facts (while considering alter-
natives) and carefully explaining your logic.* This text is intended to help fill in that gap. The exer-
cises here will give you repeated opportunities to carefully apply established legal rules (ones that
you probably encounter in foundational law classes) while you continue to develop the necessary
legal analytical skills that your classes, and the practice of law, will require.

4. Hopefully this list of steps already sounds familiar: it is simply a rephrased version of the fundamental steps of legal
reasoning articulated in the section “Legal reasoning is legal method” above. This will certainly not be the last time that
those steps are repeated in this text. They are crucial in all legal analysis. Thus they worth repeating, restating, and rein-
forcing until they become automatic. Unconsciously always following this process to address legal questions is in effect
what people mean when they say “thinking like a lawyer.”
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The problems ask you to do things that new attorneys typically do

Most people learn better by doing things rather than by simply being told about them. And the
only way to gain experience in something is, well, to do it. Therefore one important goal of the
problems in this book is to give you projects to work on that look and feel like the kinds of things
beginning lawyers are often asked to produce.

In courses that teach vital legal research and writing skills, law students are often introduced to
some of the most common and formal tasks given to junior lawyers, i.e., drafting legal memos or
briefs. These are important tools in practice, and they are also excellent educational assignments.
But they are not the only, or in many instances primary, kinds of writing that most lawyers do.
Furthermore, they tend to be complex and time-consuming to produce, which limits the number
of projects any student can reasonably work on in any single class.’

The problems here, then, are shorter and somewhat different in focus from those usually encoun-
tered in an introductory legal writing course. These assignments ask you to take the same principles
of legal reasoning that you might use in those kinds of writing projects, but to apply them to short-
er and sometimes more unceremonious types of legal writing like affidavits, professional letters,
emails, or informal memos. You should find that your central analytical steps remain constant even
while you adapt your tone or approach to the specific genre of writing that you are engaged in.

The problems rely on the kinds of materials and documents lawyers actually use

The case files in this text consist of exactly the kinds of records and other materials that you would
be likely to encounter in practice. They are entirely fictional, but are made to look and work exactly
like ones you might see in real life. In a sense, reviewing and preparing documents is what most
lawyers do, or at least it is what we spend a lot of our time doing. Other than what we gather from
personal conversations with our clients or witnesses, virtually all of the facts of every lawyer’s case
are gleaned from documents that we gather and examine. It simply makes sense as you learn law to
gather information the same way that you will once you enter practice.

The exercises connect what lawyers do to what law students learn

Despite the fact that most law schools spend a lot of time orienting new law students by explain-
ing that law school is probably quite different from other types of educational endeavors, it still feels
a lot like school. You mostly read, attend lectures, and ultimately you take tests on what you have
studied. Notwithstanding oft-repeated warnings that the legal educational experience is very differ-
ent, this familiar structure can make the day-to-day experience of taking law classes feel a lot like
college. As a result, beginning law students typically struggle to relate the work that they do in
casebook classes, legal writing and simulation or clinical courses, and internships or summer jobs.

But once you face law school examinations it becomes apparent how important it will be to ef-
fectively use what you learn in all law classes. Law school essay exams test you not just on your
knowledge of what you have studied, but also your mastery of how you might use a course’s mate-
rial in practice. Essentially, most tests in law school replicate the experience of a new client walking
into an actual law office—it just so happens, of course, that the client presents a myriad of problems
that conveniently overlap with topics studied in that course. In fact, this is at least part of what law
professors mean when we try to explain why law school is different. Law practice requires actively

5. This also explains why the case file assignments in this text do not ask you to do outside research. Any responsible
attorney handling these problems in real life would probably devote time to finding out more about both the applicable
law and the facts of the cases than are included here. But in an effort to make your workload manageable, this text tries to
provide enough material for effective analysis without the added responsibilities of conducting your own legal research
or fact development.



INTRODUCTION

using the law to address problems presented by our clients, and law school exams try as best they
can to require the same skills.

The exercises help you transfer what you learn in each of your law classes
to all of the others

Law professors frequently tell students that the analytical skills they develop in one area will be
transferable to all of them. But in saying so we sometimes leave out one key point; the core legal
reasoning skills are indeed transferrable, but they require thoughtful adaptation to the differing de-
mands of each kind of work that you will do.

This text is intended to help you improve your ability to transfer skills. One way we do that is by
moving among different subjects. Each chapter sets its problem within in a different topic drawn
from a core law school subject. This helps you refresh your understanding of the specific material
covered, of course, but is intended also to encourage you to develop a richer understanding of the
subject matter itself. Many law students presume that any differences they see among the classes they
take must be due to the individual approaches of their professors. Some probably are, but focusing
on that obscures the fact there are genuine variances in how legal disciplines operate. When you
understand those distinctions you can go about learning and using the law more skillfully within
each subject.

For your purposes though, perhaps the most important way we help you transfer your growing
lawyering skills is by alternating between typical lawyer-like law practice assignments and typical
law-student-like tests that rely upon the same body of legal rules. First you will learn (or review) the
law in question while working through a document case file, and preparing the assigned practice
document. Next, you will switch up by seeing how the same rules can be used in a more academic
context. Thus, at the conclusion of each chapter you will be given a new set of facts. You can use the
same legal rules presented in the case file to analyze the new problem. Or to put it more directly in
terms that probably matter to you, you will be given a new question that looks an awful lot like a
single-topic essay examination. Can you take what you have learned in working through the case file
assignment and immediately apply it to this new problem?

Each chapter includes and analyzes a sample student response to the “exam” question. Review it
carefully so that you can get a better idea of what law professors are usually looking for. (You would
be well advised to write out your own response to the question before reading the sample answers
given. Remember: practice may not always make perfect but it leads you a lot further along the way.
And we learn from our own experience far more deeply than from just reading about other peoples’
experiences!) Your professor may decide to assign additional essay or quiz assignments based on the
case file materials to further support your understanding of the legal rules or to give you additional
opportunities to practice applying them.

The exercises connect to skills you will need to pass the bar

One of the significant shifts law graduates encounter when they begin to prepare for the bar exam
is that the law school world of glorious uncertainty has suddenly been set aside. The bar exam tests
candidates on areas of well-settled law, and it uses questions for which there should be only one
clearly right answer. But even on the bar exam, identifying the correct legal rule is no guarantee of
giving the correct response or of garnering full credit. That’s because in addition to testing rules of
law, the bar exam is still also testing legal analysis. Improving those analytical skills while you are in
law school will give you an enormous leg up when you go to take the bar exam.

And while the materials in this book are not intended to precisely replicate the ones you will

encounter on the bar exam, they do significantly echo them. The case file assignments might look
similar to those you might come across on the Multistate Performance Test (MPT) or an analogous
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performance test developed specifically for your state. There, too, you will be expected to review a
series of documents to gather the facts of the case, apply fundamental legal rules to the assigned
problem, and draft whatever practice-style document the particular question demands. Similarly,
the exam-like assignments in this book resemble the short one- to two-issue questions that are more
typical of the Multistate Essay Examination (MEE) than the more intricate and ambiguous is-
sue-spotter questions usually found in law school.

If you think about it, even though these are not bar materials per se, and the class you are taking
is probably not geared explicitly toward bar preparation, it nonetheless makes sense to preview some
bar-adjacent work earlier on in your law studies. Neither law school nor the bar exam are intended
to fully complete your professional training, but they are each supposed to be vital steps in that di-
rection. Law school is meant to prepare you to begin and learn from the practice of law, and the bar
exam is supposed to be an assessment of your readiness to begin professional practice. Thus the
more we can use practice-like and bar-like exercises in your legal education the more prepared you
will be for what is to come.

Commentary in the text draws from current learning science

There is actually rather a lot of research about what it takes for students to learn in law school.®
As a quick summary of what we know about complex skills mastery, it would probably be accurate
to say simply that the more active the learning is, the better. The more intentional it is (meaning, the
more concretely you articulate to yourself what you are doing and why), the better. And the more
opportunities you have to practice and get feedback, and then to incorporate that feedback into
subsequent work, the better. That’s precisely what this text and the course you are using it for are
intended to provide.

The comments and structure of this text are carefully grounded in what we know to be the best
practices for law school learning. Your objective is probably to become an excellent lawyer rather
than a scholar of adult learning theory, so I have tried to avoid education jargon wherever possible.
But knowing how to learn and improve in law school is an important part of producing stronger
work, which will sometimes require making the theory underlying what we are doing explicit.

The assignments are straightforward, but that does not mean they are easy

In law, straightforward does not equate to simple. Expert legal reasoning is richly layered, and
small details can mean the difference between whether something is spectacularly persuasive or fails
to effectively serve its intended purpose. That is precisely why it is worth improving your legal rea-
soning with practice.

Moreover, different lawyers can and will approach problems differently. There is room in each of
the problems and exercises included within this text for variations in approach. No one solution can
ever be the only right one. But this does not mean that all approaches will be equivalently successful,
which is part of what makes legal work so challenging.

6. For an excellent summation of some of the best practices in learning law, see Louis N. Schulze, Jr., Using Science to
Build Better Learners: One School’s Successful Efforts to Raise its Bar Passage Rates in an Era of Decline, 12 E1.U. L. Rev. ____
(forthcoming 2017). For an empirical analysis of the long-reaching effects of practice and feedback in law school course-
work see Daniel Schwarcz & Dion Farganis, The Effect of Individualized Feedback on Law School Performance, 67 J. LEGAL
Ep. 1 (2017).



INTRODUCTION

Skills You Will Strengthen

One advantage of a course intended to reinforce your analytical and critical reasoning skills is
that it can consolidate the skills you acquire from all other law school classes. Most of what you will
do as you proceed through this text should not be entirely new to you. At its best, your work with
these materials should serve to pull together what you have learned and are continuing to learn in
all of your law school classes.

It may help to consider the discrete skills of legal reasoning in the form of a list:

Understand the problem to be solved
Utilize legal and non-legal documents

Extract material facts

NN

Use legal authority
« filter sources of law for weight and relevance
+ read cases critically
+ comprehend and make use of statutes
State rules of law accurately and precisely
Apply rules to facts
Methodically explain every step in your analysis
Evaluate counterarguments
Articulate policy considerations

Present analysis effectively, with thoughtful attention to the intended audience

NS NE N NN

Demonstrate sound and reliable legal judgment

Just as will be true when you actually start to practice law, every problem in this text will draw
upon all of these skills. But that does not mean that each skill is equally accentuated with every task,
and it would be overwhelming to try to tackle each and every one of these skills equally with every
project. Therefore different chapters will focus more attention on different aspects of these analyt-
ical skills, though naturally the most central—thoughtfully applying correct rules of law to facts—
will always receive attention. If you put together what you learn over the course of several of these
assignments, you should improve your analytical skills considerably.

The skills we are especially focusing on in the unit will be listed at the beginning of each chapter.
There will also be commentary and side notes as we proceed through the case files. In part these
notes are intended to draw your attention to the sophisticated ways that lawyers think, read, and
question the material they encounter. Ideally, these notes may help you to identify explicitly the skills
you may be drawing from without even being aware of them. That’s important, because the more
conscious you are about your own thought processes the more likely you are to sharpen them. The
notes and comments therefore anticipate that you will bring increasingly greater sophistication to
your work with the materials as the text progresses.

Learning From Your Own Work

Your legal education is your own. It helps very much to approach law school as not the end of
school, but as the beginning of a professional career. One in which you will aim over the course of
a lifetime to continually become more proficient.
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Everything researchers have discovered about learning and skills acquisition shows the most ef-
fective learners are those who are self-directed. Students who look critically at all of their work and
aim to decide for themselves what was successful in it, and how to make it better, are apt to show the
most progress over the duration of a course or a curriculum. Or to put it differently, no matter where
you start or what kinds of assistance you get from your teachers or other resources, you will be most
likely to end up an excellent student and lawyer if you are proactive in reviewing your own work and
in carefully evaluating every choice made along the way.

As you work through each case file you should aim to become a better reader of the cases and
materials, more efficient in crafting your responses, and more creative in organizing your thoughts.
Use each problem as an opportunity to read your own writing the way your audience (or your
professor!) would receive it, and see if you can anticipate what would be needed to improve it. Try
to consider what is common (and therefore fundamental) about all of the most successful answers
to both the case file assignment and the essay question, and what changes with each different assign-
ment. This will help you decide what is core to legal reasoning and what is specific to each of the
types of document or text you have worked on.

We are going to give you a good workout. Embrace it and watch your analytical muscles strengthen.





