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Foreword to the Third Edition

As more and more law schools look for ways to increase their experiential learning
opportunities, expanding clinics and externships can only go so far. What is also
needed is an expansion of courses based on a simulation model that are designed to
prepare students for those clinical and externship opportunities, and also for practice
after graduation. Further, while the Carnegie report not only articulated the “three
apprenticeships” of legal education — doctrine, skills, and professional identity for-
mation — it also argued in favor of integrating the apprenticeships as much as possible
in law school courses. One of the strengths of simulation courses is that they are well
suited to achieve such integration, since they involve teaching legal doctrine through
skills training, and they do so in a way that places students in the role of attorneys,
which also allows many opportunities for professional formation. Further, a whole-
course simulation can be terrifically effective in achieving this goal by teaching the
doctrine of a particular subject placed fully in the most common practice context,
allowing students to be “in role” for the entire semester.

The first and second editions of this hybrid textbook have been well received by
numerous adopting professors looking for a book that would support teaching the
material in exactly this sort of simulation-based experiential format. They took to
its extraordinary flexibility, since only the basic principles are printed here in this
book, and the fully populated companion online Web Course that is used with the
book allowed for teachers to work with the materials in a way that fit their particular
learning goals, and to easily add or subtract as needed. Some of those professors have
used this text in a traditional pre-trial course, and others have used it in courses
focused only on the discovery rules. It works either way. It has even been used in a
law firm as part of an in-house training course for new members of the firm’s litigation
department.

The third edition of Skills & Values: Discovery Practice improves on the original in
a number of ways. Many of the adjustments in this edition were made at the suggestion
of an adopting Professor, Andrea S. McMurtry, who is a litigator in Kansas City and
an Adjunct Professor at UMKC Law School. Ande made many useful suggestions for
the text and updates to the complaint and answer, making it better organized and
streamlined. I am indebted to Ande for her suggestions, and it is fair to say that much
of the improvement between the second and third editions originated with her ideas,
generated while using the book in her own courses. I am also indebted to Elizabeth
Deline, a teaching assistant in 201517 and former student of the course, who also

xiii



Xiv FOREWORD TO THE THIRD EDITION

helped to get the book updated, and who brought her own experience using the book
as a student to this task.

I welcome your feedback on the textbook — whether you are an adopting professor
or a student. I have written more extensively about my own experience using this
book on the Law School 2.0 blog. You will find those posts here: http://bit.ly/lawtexts.

David Thomson
University of Denver
May 14, 2017



Introduction

In law school, all first year students take Civil Procedure — the study of the liti-
gation process under the Federal Rules of Civil Procedure (FRCP). Unfortunately,
few courses — and even the assigned casebooks — provide much instruction on the
twelve FRCP that relate to and manage the process of discovery: the period in a lit-
igation when parties exchange information in preparation for settlement or trial.
This is quite peculiar because in the practice of law most of the working time of a
litigator is spent in the discovery phase, for two reasons. First, the discovery phase
in litigation is much longer than are most trials. But more significantly, fewer than
2 percent of civil cases filed in Federal Court today even go to trial. Law schools
usually have plenty of trial practice classes, and no doubt they teach useful and im-
portant skills. But students who want to practice civil litigation should take a course
in discovery law. If during their law school career they did not take such a course —
perhaps because their school did not offer one — and they join a litigation firm (or
litigation department of a larger firm) they will quickly find themselves at a deficit.
That is because the subject of this book, discovery, is the part of civil procedure they
will find themselves using the most often — and yet the one they are often the least
prepared to practice.

This book is intended to remedy this situation, either by supporting the teaching
of such a course in law school, or as a supplement for newly-minted attorneys who
did not have the benefit of such a course. It is meant to serve as an introduction to
the practical application of the discovery rules by introducing each topic briefly, and
providing a context and structure for exercises and self-study. It can be used by a
professor teaching a full pre-trial course, or one focused just on discovery law. It can
be used alone or in conjunction with another pre-trial text. It can be used with the
problem set provided in the appendix (and online), or with a professor’s own problem
set. Finally, it can easily be used in a mentorship program in a civil litigation law
firm.

Each chapter offers an introduction to the key aspects of discovery and then offers
exercises that focus on the governing Federal Rule of Civil Procedure (FRCP). The
chapters are organized in the order that the discovery rules are most commonly used.
In practice, of course, they are often used in a different order than they are presented
here — and they sometimes overlap — so these chapters could easily be addressed
in a different order as well. The exercises at the end of each chapter ask the student
to put the governing rules into action by actually drafting the discovery documents
described in the preceding chapter.
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This book is focused on the Federal Rules of Civil Procedure, and does not address
the occasional variations that exist in various State-based discovery rules. This is pri-
marily for the sake of expediency — there is more variation in state rules than is possible
to effectively cover here, and for the most part, the discovery rules in most states
either mirror the FRCP or operate much the same way. But professors using this text
in different jurisdictions will want to include important differences between their ju-
risdiction and the FRCP as they deem appropriate.

Because the discovery process involves an exchange of information, the exercises
in this book are most instructive when they are done in conjunction with an assigned
opposing counsel — another student or colleague — so that each student can prepare
the assigned discovery document and “serve” it on his or her opposing counsel. That
way they also receive a discovery document to which they need to prepare an answer.
This process continues through the course. It works best when each student is provided
with only his or her side’s portion of the available problem information which allows
the student to learn both how to write the requesting document and respond to one
that requests information as well. This approach creates a simulated litigation envi-
ronment where student attorneys on each side spend the semester actually using the
discovery documents they are learning about to obtain the information they need to
prepare a case for trial or settlement.

Each chapter includes some self-study guidance, and online, offers an example
discovery document (in a different case) to get them started. These can be used by
the student alone or in conjunction with a teacher or mentor who can provide ad-
ditional feedback on some or all of the exercises. These aspects of the book are designed
to help in building skills as well as judgment: the federal rules set the parameters of
what can be done, but the goal of this book is for students to begin to develop good
judgment about what should be done under a given set of circumstances. As a result,
there are no perfect answers to the questions presented in this book. They are, instead,
designed to prepare the student for the practice of civil litigation where a mix of rule
comprehension, strategy, judgment, and ethical balancing all come into play.

Each chapter also includes electronic materials, which the student may access by
visiting the online companion site for the book. Carolina Academic Publishing rep-
resentatives can help with this process. These materials include problem sets to work
with, documentary information, video clips, example discovery documents, checklists,
and links to the complete rules, important case law, and other supporting informa-
tion.

Organization of the Book

Each chapter contains:

+ An introduction that puts the chapter within the context of the actual day-to-
day practice of law. Each chapter presumes that the student has read the applicable
Federal Rule of Civil Procedure that corresponds to the topic of the chapter
(links to each rule are available in the online companion site).
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+ An assignment in which the student can practice the skills learned in the chap-
ter.

+ Example documents from which to begin to prepare the assignment (online).

+ A self-assessment section the student should use after he or she has completed
a draft of each assignment.
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