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xxi

Preface

We are pleased to pres ent the sixth edition of Understanding Torts. The response to 
the first five editions from students and professors has been gratifying. We hope and 
expect that you  will find this updated version of the book equally helpful.

This book examines the common law of torts. A tort is a civil wrong beyond a breach 
of contract for which the law provides relief. The law of torts focuses on private rights of 
redress, where aggrieved parties bring actions in tort to recover damages for the harm 
caused by defendants. Contrast this to the criminal law where the State, through 
government- employed prosecutors, pursues the action and exacts the punishment.

Tortious wrongs can take vari ous forms, such as personal injury or death, harm to 
property, or interference with other protectable interests such as the right to be  free from 
unwarranted invasions of privacy. Although state and federal statutes define some fac-
ets of tort law, by and large con temporary tort law remains defined by judicial decisions. 
Tort law, then, provides an excellent vehicle for viewing the dynamic nature of the com-
mon law, and for observing how a given body of law, with its often complex rules, evolves 
over time.

Writing foremost for law students, we have endeavored to provide a readable and 
concise treatise without oversimplifying the rules or the policy considerations that 
affect  those rules. We examine the key topics covered in virtually  every torts course —   
intentional torts and privileges, negligence, strict liability, and products liability. We also 
explore other impor tant areas —   damages, joint and several liability, nuisance, economic 
torts, misuse of  legal pro cess, defamation, and privacy. We cover con temporary devel-
opments in the law of torts, such as continuing efforts to redefine the scope of strict prod-
ucts liability, the modern treatment of intentional infliction of emotional distress, and 
the first- ever free- standing Restatement of intentional torts. We have provided primary 
and secondary authority to support our textual analyses without overburdening the 
reader with excessive footnotes.

Central to the study of tort law is the fundamental question of the purposes to be 
served by the imposition of liability on wrongdoers (tortfeasors). The contours of the tort 
system reflect broad policy concerns and often conflicting goals on a larger societal basis. 
The system is pervasive and raises the threshold issue of how the  legal system should com-
pensate, if at all,  those who suffer injury at the hands of another. A cornerstone of the 
debate involves the extent to which tort liability should rest on fault, as opposed to strict 
liability. Resolution of this central issue depends upon one’s perspective of the goal of tort 
liability. For example, the tort system could rely primarily on notions of corrective justice, 
seeking to right a wrong perpetrated on a specific individual. Alternatively, a utilitarian 
approach could be  adopted instead that would seek to effect the greatest good for society 
as a  whole. Or economic efficiency could serve as the driving force of the tort system.

All  these models, and more, are represented in American tort law. We have presented 
them as appropriate in the text. Our goal in so  doing has not been to resolve the debate 
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xxii PREFACE

about the proper justifications for the tort system, but to illuminate the divergent, and 
often complex, policy issues confronting courts and legislatures as they seek to fine- tune, 
or even substantially alter, the tort system.

We have or ga nized this treatise in a traditional format. We begin with an examina-
tion of intentional torts and privileges and turn next to negligence.  Later chapters con-
sider strict liability and other torts such as nuisance, misrepre sen ta tion, and defamation. 
We have tried to incorporate cases that students  will confront in their study of torts, and 
we provide citations to Restatements of the law, particularly the Third and Second 
Restatements of Torts, cited respectively as “Restatement (Third)” and “Restatement 
(Second).”  These references make Understanding Torts compatible with most casebooks 
and patterns of instruction in U.S. law schools.

Tort law has been undergoing unpre ce dented scrutiny. Within the  legal community 
and in the public at large,  there has been a sense that the civil litigation system generally, 
and personal injury law specifically, merit retooling and even  wholesale restructuring. 
In addition to helping readers understand the existing torts system, this text provides 
the basis from which an evaluation of the current torts system can be made with an eye 
 toward understanding  future developments.

diamond U 6e flip1.indb   22 4/4/18   2:29 PM



xxiii

Acknowl edgments

We are grateful to the editorial, composition, and production staffs at Carolina Aca-
demic Press for their faith, assistance, and patience. Each of us has many  people to thank 
for making this book a real ity.

Professor Diamond expresses appreciation for the outstanding research and other 
assistance provided by Justin Bezis, Anthony P. Canini, Ronak Daylami, Mark Diperna, 
Steven J. Dow, Ondrej Likar, Geoff S. Long, Amy B. Lovell, Daniel Merrick, Martin L. 
Pitha, Mehriar Sharifi, Barbara A. Topchov, and Lucia M. Walters. He would also like 
to express gratitude for the continuing insights provided by his colleagues in torts, past 
and pres ent, at the University of California, Hastings College of the Law: Professors 
Margreth Barrett, Marsha N. Cohen, David J. Jung, Jamie S. King, David I. Levine, Leo J. 
O’Brien, Dorit Rubinstein Reiss, Naomi Roht- Arriaza, Joseph Modeste Sweeney, and 
Francis R. Walsh. Professor Diamond also expresses his appreciation for the research 
support provided by UC Hastings librarians Chuck Marcus, Vincent Moyer, Tony Pelc-
zynski, and Linda Weir. Thanks, too, to Divina Morgan for her expert manuscript prep-
aration and assistance. In addition, Professor Diamond expresses heartfelt appreciation 
to his torts students who share the adventure of torts with him and teach him so much 
along the way.

Professor Levine is indebted to his colleague and friend, Julie Davies, for her extra-
ordinarily generous and helpful assistance with this proj ect. Outstanding research 
assistance was provided on this and earlier editions by McGeorge law students John 
Bachman, Margaret Broussard, Robert Carlin, Vignesh Ganapathy, Max Hellman, Matt 
Hooper, Danielle Lenth, Christina McAmis, James McGuire, and Linda Yackzan, as well 
as New York Law School student John Marchione. Most importantly, Professor Levine 
expresses his enormous gratitude to his students for teaching him so much.

Professor Bern stein thanks Lucy Fagan, Lauren Numeroff, and Jack Berry for research 
assistance, along with her torts students, who continue to teach her. She also thanks Robin 
Deis and Maria Raneri for their assistance with the mechanics of the manuscript.

We welcome your suggestions, thoughts, comments, and criticisms. While this was a 
collaborative effort with each of us working on the entire book, to facilitate feedback, 
note that Chapters 1, 2, 11–15, 19, 20, and 22  were the primary responsibility of John 
Diamond; Chapters 3–10 and 21  were the primary responsibility of Lawrence Levine. 
Chapters 16–18, along with integrating the chapters together,  were the primary respon-
sibility of Anita Bern stein.

John L. Diamond
Lawrence C. Levine

Anita Bern stein

diamond U 6e flip1.indb   23 4/4/18   2:29 PM


