
Immigration and 
Nationality Law

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page i



boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page ii



Immigration and 
Nationality Law

Cases and Materials

fifth edition

Richard A. Boswell
Professor of Law

University of California
Hastings College of the Law

Carolina Academic Press
Durham, North Carolina

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page iii



Copyright © 2018
Richard A. Boswell
All Rights Reserved

ISBN 978-1-5310-1132-1
eISBN 978-1-53101-133-8
LCCN 2018939843

Carolina Academic Press, LLC
700 Kent Street
Durham, North Carolina 27701
Telephone (919) 489-7486
Fax (919) 493-5668
www.cap-press.com

Printed in the United States of America

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page iv



To my parents Dorothy E. Boswell and William P. Boswell who have taught me 
so much about love and the value of all human beings.

and

To Karen, with love and appreciation for her ever constant support.

R.A.B.

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page v



boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page vi



Contents

Acknowledgments xix

Chapter 1 · Introduction 3
Immigration Reform 3
Restructuring of “INS” into the Department of Homeland Security 5
Division of Responsibilities between the Departments of State 

and Homeland Security 6
A Multitude of Government Agencies 8

Department of Homeland Security 8
Department of Justice’s Executive Office for Immigration Review 8
Department of Labor 9
Department of State 10
Public Health Service 10

A Historical Perspective 10
The Tarnished Golden Door: Civil Rights Issues in Immigration 11
Questions 18

Toward a Global View of the “Immigration Problem” 18
Sharon Stanton Russell, International Migration: Global Trends 

and National Responses 23
R. George Wright, Federal Immigration Law and the Case for Open Entry 34

Glossary of Common Terms in Immigration Law 50

Chapter 2 · Immigrants’ Rights in the Social Context 61
Introduction 61
A. Employment Discrimination and Non-Citizens 61

1. Title VII of the Civil Rights Act of 1964 62
2. Section 1981 and Employment Discrimination 63
3. Unfair Immigration-Related Employment Practices 64

In re Charge of Zeki Yeni Komsu v. Mesa Airlines 66
Notes 76

B. Education 79
James Plyer, Superintendent of the Tyler Independent School District 

and Its Board of Trustees et al. v. J. and R. Doe, et al. 80
Notes 87

C. Access to Public Benefits 88
John O. Graham, Commissioner, Department of Public Welfare, 

State of Arizona v. Carmen Richardson 89

vii

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page vii



F. David Mathews, Secretary of the Department of Health, Education, 
and Welfare v. Santiago Diaz et al. 95

Notes 99
1. Federal Restrictions on Non-Citizens Access to Public Benefits 100

D. The Interplay between State and Federal Government in Enacting 
Laws Affecting Non-Citizens 102

Arizona, et al. v. United States 103
Notes 113

E. Secured Communities and Sanctuary Cities 114
County of Santa Clara et al. v. Donald J. Trump, et al. 115
Notes 125

Chapter 3 · Admissibility and Removal 127
A. Substantive Grounds of Inadmissibility 128

1. Economic 129
2. Political, Foreign Policy and Security 130
3. Health 132
4. Criminal 133
5. Quasi-Criminal or Moral 135
6. Miscellaneous 136

B. The Process of Determining Admissibility 138
1. The “Removal” Hearing 140

C. The Plenary Power Doctrine: The Power to Determine 
Who Is Admissible? 141

The Chinese Exclusion Case: Chae Chan Ping v. United States 141
Notes 152
Shaughnessy, Dist. Dir. of Immigration and Naturalization v. 

United States ex rel. Mezei 153
Notes 157

1. Parole of Persons into the United States 158
D. Determining Admissibility for Detention or Removal 160

Neil Clark, Field Dir., Immigration and Custom Enforcement, et al. v. 
Sergio Suarez Martinez 161

E. Expedited Removal — Removal without Hearing 169
1. The Application of Expedited Removal 171

Note 173
F. The Significance of Admission into the United States 174
G. The Reentry Doctrine 175

Michael Landon, Dist. Director, INS v. Maria Antonieta Plasencia 175
Notes 182
Some Procedural Questions 183
Some Final Substantive Questions 183

H. Procedures to Determine Admissibility — Flow Charts 185

viii CONTENTS

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page viii



I. Problem Exercises 188
Exercise 1 188
Exercise 2 190
Exercise 3 191

Chapter 4 · Removal after Admission 193
Introduction 193
A. Substantive Grounds of Deportability and Waivers 194

1. Comparison Chart of Grounds of Inadmissibility and Deportability 200
B. Removal of “Foreign” Terrorists 203
C. Expedited Removal of Aggravated Felons 203
D. Regular Removal Procedures 204

1. Detention or Release 204
2. The Removal Hearing 206
3. Place for “Removal” 208

E. The Burden of Proof in Removal Proceedings 209
Elizabeth Rosalia Woodby and Joseph Sherman v. 

Immigration and Naturalization Service 209
Notes 213

F. The Burden of Proof Applied 214
Matter of Vivas 214
Notes 216

G. The Evolution of Search and Seizure Law 217
United States v. Felix Humberto Brignoni-Ponce 217
Note 226

1. The Warrant Requirement 227
Blackie’s House of Beef, Inc., v. Leonel J. Castillo, Commissioner 

of the I.N.S. 227
2. Search or Seizure? 241

Immigration and Naturalization Service, et al., v. Herman Delgado, et al. 241
Notes 252
8 U.S.C. §§ 1357(a) and (e) 252

H. The Exclusionary Rule 255
Immigration and Naturalization Service v. Adan Lopez-Mendoza, et al. 255
Notes 269

1. Special Registration — Post 9/11 Enforcement 273
I. Practice Questions 274

Exercise 1 274
Exercise 2 274
Exercise 3 275

J. Employer Sanctions 278
1. Employer Sanctions — Extending the Enforcement Powers of DHS 278
2. Covered Employees 280
3. Verification Requirements 280

CONTENTS ix

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page ix



4. What Penalties Can Be Imposed? 282
5. Enforcement Procedures 283

Notes 284

Chapter 5 · Protections from Harm 287
Introduction 287
A. Protecting Refugees with Parole 288
B. Asylum Procedure 290

1. Affirmative Asylum Application 293
2. Asylum Applications as a Defense to Removal 293

a. Defensive Asylum Claim 294
3. Refugee Procedure 295
4. Refugee Processing 295

C. Credibility and the Presentation of Asylum Claims 295
Karen Musalo, Credibility and Burden of Proof in Asylum Claims 

after the Board of Immigration Appeals’ Four 1998 Decisions 296
Note 306

D. Restriction on Removal — Burden of Proof 307
8 U.S.C. § 1231(b)(3, Sec. 241(b)(3) 307
Immigration and Naturalization Service v. Predrag Stevic 308

1. Restriction on Removal Flow Chart 315
E. Asylum 315

Immigration and Naturalization Service v. Luz Marina Cardoza-Fonseca 315
Notes 328

F. The Scope of Protection: Where Does the Statute Apply? 330
Chris Sale, Acting Comm’r, INS, et al. v. Haitian Centers 

Council, Inc., et al. 330
Notes 345

G. Grounds of Persecution — Establishing Nexus 348
United Nations High Commissioner for Refugees, Handbook on 

Procedures for Determining Refugee Status 348
Immigration and Naturalization Service v. Jairo Jonathan Elias-Zacarias 352

H. Gender-Based Claims 357
Karen Musalo, The Developing Jurisprudence of Gender-Based Claims 357
Note 364
Olimpia Lazo-Majano v. Immigration and Naturalization Service 364
Note 367
In re Fauziya Kasinga 368
Notes 382
Matter of A-R-C-G 384
Notes 389
Oliverto Pirir-Boc v. Eric H. Holder, Jr., Att’y Gen’l 391
Notes 396

x CONTENTS

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page x



I. Statutory Bars to Relief 398
Mamadou Diallo v. Ashcroft 399
Notes 405
Immigration and Naturalization Service v. Juan Anibal Aguirre-Aquirre 406

J. Temporary Protected Status and Extended Voluntary Departure 414
Hotel & Rest. Employees Union, Local 25, et al. v. William 

French Smith, Attorney General, et al. 415
Notes 420

K. Protection under the Convention against Torture 423
Li Chen Zheng, aka Zheng Li Chen v. John Ashcroft, Attorney General 424
Note 434

L. Problem Exercise 435
The Case of Tomas Becerra 435
Questions 436

Chapter 6 · Persons Coming to the U.S. Temporarily — Nonimmigrants 437
Introduction 437
A. Categories of Nonimmigrant Visas 438
B. Nonimmigrant Visa Procedure 451

1. Overseas Applicant 452
2. Applicant Seeking Extension or Change of Status 452
3. Applicant’s Request for Change or Extension of Status Is Denied    453

C. Pleasure Visa (B-2) 456
Matter of Healy and Goodchild 456
Notes 460

1. Visa Waiver Program for Selected Countries 462
Notes 463

D. Study Visas (F, J and M) 464
Matter of Yazdani 464

E. Business Visas (B-1, E) 467
Jose Garavito, et al. v. Immigration and Naturalization Service 467
Notes 472
Matter of Nago 472
Notes 474

F. Work Visas (H, L) 477
1. Temporary Workers (H visas) 477

Hong Kong T.V. Video Program, Inc. v. David N. Ilchert, 
District Director, I.N.S. 477

Notes 482
Matter of St. Pierre 483
Matter of Artee Corp. 485

2. Intracompany Transferees (L Visas) 487
Matter of Chartier 487
Matter of Siemens Medical Systems, Inc. 490

CONTENTS xi

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page xi



G. Limitations on Status 493
1. Extension of Status 493

Egil D. Lauvik v. Immigration and Naturalization Service 493
Notes 497

2. Change of Status 498
Lun Kwai Tsui v. Attorney General of the United States 498
Notes 500
Presumption of Immigrant Intent 502

3. Maintenance of Status 503
Khalid Mahmood v. Raymond J. Morris, District Director, INS 503
Note 504

H. Nonimmigrant Visa Flowchart 505
I. Revocation of Nonimmigrant Visas 505

8 U.S.C. § 1201(i), Sec. 221(i) 506
Nikolaas “Kallie” Knoetze v. Dep’t of State 506
Notes 510

J. The Consular Non-Reviewability Doctrine 511
K. Problem Exercises 511

Exercise 1 511
Exercise 2 512
Exercise 3 512

Chapter 7 · Family-Based Immigrants 513
Introduction 513
A. Numerical Limits 516

1. Immigrants Admitted without Numerical Limits 516
2. Immigrants Subject to Numerical Limits 516
3. The Procedure 517

B. Constitutional Issues 518
Ramon Martin Fiallo, etc., et al., v. Griffin B. Bell, 

Attorney General of the United States 518
Notes 529

C. Allocation of Visas 529
Brent Renison, How Does Uncle Sam Waste Immigrant Visas? 530
Notes 533

D. Definition of “Child” 536
1. Statutory Definition 536

8 U.S.C. § 1101(b), Sec. 101(b) 536
2. Child Status Protection Act 538
3. Adoption 539

Karen Yuen Fong Young v. Janet Reno, Att’y Gen’l 539
Matter of Garcia-Rodriguez 546
Notes 547

xii CONTENTS

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page xii



4. Stepchildren 548
Matter of McMillan 548
Notes 550

5. “Legitimacy” 550
Matter of Vizcaino 550
Note 554

6. Orphans 554
Matter of Greenwood 554

7. Filial Relationships 557
Matter of Mahal 557

E. Spousal Relationships 558
1. The Definition of “Marriage” 558

Matter of McKee 558
2. Restrictions on Immigration Benefits Notwithstanding the 

Existence of a Marriage 561
Immigration and Marriage Fraud Amendments of 1986 561
Paul and Mona Anetekhai v. Immigration and Naturalization Service 561
Notes 565
Presumptions of Fraud 567
Matter of Patel 567
Notes 577

F. Exemption from the Petition Requirement 578
G. Procedural Flow Charts 580

1. Spousal Relation Flowchart 580
2. Child-Parent Relation Flow Chart 581

H. Problem Exercises 581
Exercise 1 581
Exercise 2 (short exercises) 582

Chapter 8 · Employment-Based Immigrants 583
Introduction 583
A. An Overview 583
B. Labor Certification Requirements 589
C. Labor Certification and Its Relationship to the 

Employment-Based Preferences 592
Nooria Madany, et al. v. William French Smith, et al. 592
Notes 596
Production Tool Corp., et al. v. Employment and Training 

Administration, et al. 598
D. The Significance of Labor Certification 603

Matter of Raol 603
Notes 605

CONTENTS xiii

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page xiii



E. Recruitment as Part of the Certification Process 606
Industrial Holographics, Inc. et al. v. Raymond J. Donovan, 

Sect’y of Labor, et al. 606
Notes 612

1. Business Necessity 613
Pancho Villa Restaurant, Inc. v. U.S. Dep’t of Labor 613
Actual Minimum Job Requirements in Labor Certifications: 

Application of Title 20, Section 656.21(b)(6)71 of the Code 
of Federal Regulations to Experience or Training Gained 
with the Employer 615

Note 618
2. Qualifying “Experience” for Certification 618

Matter of Lam 618
F. Issues Involving Labor Certifications 620
G. Procedural Flow Chart 623

1. Labor Certification Chart 623

Chapter 9 · Permanent Residency for Persons Already in the United States 625
Introduction 625
A. Adjustment of Status 626

1. Procedural Flowcharts 628
a. Chart 1 — Affirmative Adjustment Application before USCIS 628
b. Chart 2 — Adjustment Application as Defense from Removal 628

2. Qualifying for Adjustment 629
a. “[I]nspected and [A]dmitted . . .” 629
8 U.S.C. § 1255, Sec. 245 629
Matter of Areguillin 629
Notes 631

3. Unauthorized Employment Restriction on Adjustment 632
8 U.S.C. § 1255, Sec. 245 632
Matter of Hall 633
Notes 636

4. “Preconceived Intent” and Adjustment 637
Matter of Cavazos 637
Notes 638

5. Marriage while in “Removal” Proceedings 639
Matter of Enriquez 640
Note 642

6. Adjustment Problem Exercise 642
Questions 643

B. Additional Provisions Allowing for Adjustment of Status 644
1. Section 245(i) Adjustment 644
2. Registry 645

xiv CONTENTS

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page xiv



3. Amnesty under the 1986 Act 645
a. Amnesty for Agricultural Workers 648

4. The Chinese Student Protection Act 650
5. Cuban Refugee Adjustment Act 650
6. Nicaraguans, Cubans, Guatemalans, Salvadorans 

and Eastern Europeans (NACARA) 651
7. Haitian Relief and Adjustment Act 652
8. USA PATRIOT Act of 2001 652

C. Loss of Permanent Residency 653
1. Abandonment of Permanent Residency 653

Matter of Huang 653
Notes 660

2. Rescission of Adjustment 662
a. Rescission or Removal Proceedings? 663
Matter of Awwal 663

Chapter 10 · Relief from and Amelioration of Grounds for Removal 667
Introduction 667
A. Relief from Removal 667

1. Voluntary Departure 667
Samson Taiwo Dada v. Michael B. Mukasey, Attorney General 669
Notes 674

2. Deferred Action 674
O.I. 103.1a(l)(ii) 675
Matter of Quintero 676
a. Deferred Action Programs — 2012 and 2014 678
Note 679

3. Cancellation of Removal for Long-Term “Non-Permanent Residents” 680
a. What Is “Hardship”? 681
In re O-J-O- 681
Notes 691

B. Waivers of Grounds for Removal and Inadmissibility 693
1. Cancellation of Removal — Long-Term Permanent Residents 695

Immigration and Naturalization Service v. Enrico St. Cyr 695
Notes 700

2. Crimes 702
a. What Is a “Conviction”? 702
In re Salazar-Regino 702
b. Aggravated Felonies 711
Josue Leocal v. John D. Ashcroft 711
Notes 715
c. Petty Offenses, Juvenile Exceptions and Pardons 716

3. Waivers for Crimes 718
8 U.S.C. § 1182(h), Section 212(h) 718

CONTENTS xv

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page xv



In re Jose Mendez-Moralez 719
Notes 726

4. Other Waivers 726
5. Waivers for Nonimmigrants 727

Matter of Hranka 727
Notes 729

6. Waivers for Fraud or Material Misrepresentation — Sections 
212(i) and 237(a)(1)(H) Waivers 729
In re Luis Felipe Cervantes-Gonzalez 729
Notes 738

7. Waiver for Prior Removal 738
Matter of Lee 738
Notes 742

8. Miscellaneous Waivers 743
9. Waiver Chart 744

Chapter 11 · Citizenship — Acquisition and Loss 747
Introduction 747
A. Citizenship, a Historical Perspective — Birth in the U.S. 748

Dred Scott v. John F.A. Sandford 748
Notes 757

B. U.S. Citizenship and Its Acquisition 758
William P. Rogers, Sect’y of State v. Aldo Mario Bellei 760
Notes 769
Jefferson B. Sessions, Att’y Gen’l v. Luis Ramón Morales-Santana 770
Notes 780

C. Citizenship through Naturalization 782
D. Loss of Citizenship — Expatriation 783

Cyrus Vance, Sect’y of State v. Laurence J. Terrazas 785
Expatriation of United States Citizens: Attorney General’s 

Statement of Interpretation 790
E. Dual Citizenship 793
F. Loss of Citizenship — Denaturalization 793

1. Grounds for Denaturalization 794
Feodor Fedorenko v. United States 795
Notes 801

2. Other Grounds for Denaturalization 802
G. Flow Charts 803

1. Naturalization 803
2. Denial of Naturalization and Denaturalization 803
3. Loss of Nationality 803

H. Problem Exercises 804
Exercise 1 804
Exercise 2 804

xvi CONTENTS

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page xvi



Chapter 12 · Administrative Appeals and Judicial Review 807
Introduction 807
A. Administrative Review 808

1. The Department of State — Bureau of Consular Affairs, Exchange 
Visitor Waiver Review Board 808

2. The Department of Labor — Board of Alien Labor Certification 
Appeals (BALCA) 809
a. Procedural Flow Chart — Labor Certification Appeals 809

3. Secretary of Health and Human Services — Public Health Service 810
4. The Department of Justice — Review by the Attorney General 810
5. U.S. Citizenship and Immigration and Services (USCIS) — 

Administrative Appeals Office (AAO) 811
a. Procedural Flow Chart — Administrative Review of USCIS Decisions 813

6. Office of the Chief Administrative Hearing Officer (OCAHO) 813
7. Executive Office for Immigration Review — Board of Immigration 

Appeals and Immigration Judges 813
a. Jurisdiction of the Immigration Judge 815
Matter of Roussis 815
Notes 818
b. Venue for the Removal Hearing 818
Matter of Rahman 818
Notes 822
c. Motions to Reopen and Motions to Reconsider 822
In re H-A- 822
Notes 833
d. Procedural Flowchart — Board of Immigration Appeals 835

B. Judicial Review 835
1. Review of Final Orders of Removal 836

a. A Rule of Thumb to Understanding “Final Orders” 837
b. Procedural Flowchart — Judicial Review of Final Orders of Removal 839

2. Review under the Administrative Procedure Act and Federal Question 839
3. Limitations on Review 841

Agron Kucana v. Eric H. Holder, Jr., Att’y Gen. 842
Notes 847

4. Habeas Corpus Review 848
David Cole, Jurisdiction and Liberty: Habeas Corpus and Due 

Process as Limits on Congress’ Control of Federal Jurisdiction 848
Immigration and Naturalization Service v. Enrico St. Cyr 854
Notes 863

5. Declaratory and Injunctive Relief 864
Teodor G. Paunescu and Lelia A. Paunescu v. Immigration and 

Naturalization Service 865
Notes 871

CONTENTS xvii

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page xvii



Elian Gonzalez, a Minor, by and through Lazaro Gonzalez, as Next 
Friend, or Alternately, as Temporary Legal Custodian v. Janet 
Reno, Attorney General of the United States, et al. 872

Notes 888

Table of Cases 889
Table of Authorities Cited 899
Articles and Books Cited 909
Index 917

xviii CONTENTS

boswell 5e 00 fmt.qxp  6/11/18  8:58 AM  Page xviii



xix

Acknowledgments
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migration has played such a dominant force in our political discourse,  it is both
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the laws have only become more complex and confusing. 

All of this is occurring in a time when communication and human interaction is
accelerating on a global scale. When a war or natural disaster breaks out immigration
laws are implicated. When a US or foreign corporation reorganizes and needs to
bring key employees to manage it operations, immigration laws need to be consulted.
When a President asserts that the admission of certain foreign nationals implicates
our national security, immigration laws are invoked. When a US citizen or resident
marries and wishes to live in this country with their foreign spouse, a complicated
set of legal and procedural hurdles will need to be overcome. These are but a few ex-
amples of how immigration laws impact on our daily lives — this text represents an
attempt to aid in making this body of law more accessible.
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