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Foreword

MY IDEA IN THIS BOOK is to express my sense of what law is like at its
best—how it works, what it offers us, what it requires of us, both as law-
yers and as citizens, and what it would mean to lose it. I want to do this
at this time in history because, as I say immediately below, I think the law
as we know it is subject to serious threats today, threats I elaborate both
explicitly and implicitly in the body of the book.

1

The book begins with an immersion in legal thinking of a kind I believe
to be of a high and traditional order, and ends with the recognition of
another sort of thinking and being which I think may help us live with
and respond to the threats I mention.

In it I speak from a world—the world of law and democratic govern-
ment in which I grew up and was educated and led most of my working
life—that is now in peril in our country. This world was built upon the
imperfect but real assumption that our polity is a constitutional democ-
racy, based upon a fundamentally reliable electoral process, and that,
with all its defects—some of them serious indeed—Iaw is an institution
that should be treated with utmost respect as an essential and valuable
part of our public world.

My concern here is not with the fundamental features of the rule of
law—such as a democratically elected legislature, an independent judi-
ciary committed to respecting authorities external to itself, the require-
ment that laws be public, the existence of checks and balances designed
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to ensure that power is not concentrated in one person or one institu-
tion, the principle of habeas corpus that no person should be detained
without judicial review of his or her case, the basic requirements of due
process of law, the idea of a commonwealth of shared values and inter-
ests, the sense that at the heart of every legal case is the question of jus-
tice—although every one of these principles is foundational and under
serious threat.

A principle I do elaborate is the idea that the work of the judiciary
should consist of responsible engagement both with the range of author-
itative texts and practices that bear upon the case and with the reality
of the world in which the decision will have its life—that is, both with
what is commonly called the law and with justice itself. For at the heart
of every legal case is the question of justice. As I say in chapter five,' I
think the Supreme Court of the United States is in danger of losing its
commitment to that principle. If so, it will lose its dignity and value as a
court as well, becoming just another arena in which political battles are
fought out without real regard either to law or to justice.

My aim in this book is not so much to develop the points just made,
important though they are, as to define the complex intellectual, ethical,
and emotional life at the heart of the law, the life by which the principles
I identify are themselves given their life and definition. We could after
all have a legal system in which all those principles were nominally af-
firmed, but which was so crude and thoughtless in its work that they did
not in the end mean much after all.

What kind of thinking and writing gives these principles real life? My
own sense is that what law calls for in those who practice it, or teach it,
or live with it in other ways, is at heart an art, an art of language and
composition. The law in this living sense is not just a set of rules or
institutions, but an activity of the mind and imagination—a form of
life—that has the value of justice at its heart.

What I say here about law is meant to be an expression of basic fealty
and respect, both for what the law has been and what it can be. It is nec-
essarily my own version of the life of the law that is recorded here. T am
speaking about law as I learned it and practiced it and taught it. I know

1. See “The Disappearance of Law,” pages 115-22 below.
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other lawyers would do it differently, which is a good thing, and I hope
some do write books of their own, differences and all.

I am speaking both to lawyers, who will naturally have their own ideas
about the life of the law, and to nonlawyers, whom I hope to give a sense
of how one person at least understands it. My idea is that this book can
be read by students in law school and those considering it, by their teach-
ers, by practitioners, and by people with no legal training or experience
at all. This means that sometimes I will give information that is un-
necessary for some readers; likewise, I will sometimes ask of the reader
something that is easy for the lawyer, hard for the nonlawyer.

The book is written in two voices: the voice of the legal expositor and
critic in the body of the chapters, where I mainly speak of the reader
in the third person, and the voice in the passages between the chapters,
where I ask questions of and invite responses from the reader, whom
I here mainly address in the second person, as “you.” I hope these two
voices complement each other, even, and perhaps especially, where there
is tension between them.

The questions I put at the end of each chapter are meant to offer top-
ics of thought for your consideration, not to call for instant answers. You
of course may have questions of your own, in which case I encourage you
to write them down. Questions of both kinds, yours and mine, can be
something of a guide to future reading and thinking, a kind of tool-kit
with which to approach both the chapters that follow and your other
experiences of law, past and future.

The idea is that as you respond to the material in the text, both as you
first read it and as you respond to my questions or your own, you will be
engaging with it as a lawyer might, and thus be in a better position to see
what it is we may be losing.

2

Itis important to say that the threat to the law I speak of is not an entirely
new thing or the work of any one person or group. As I will say in chapter
five, some of the movements I deplore have been at work for some time
and are quite widespread.

But things do seem to be changing very fast, and it is impossible to
predict where we will be when this book is actually published, let alone
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two or three years later. We may by then have gone in a very good di-
rection or a very bad one, or may be in a kind of unresolved chaos or
worse. My hope is that this book will contribute in a small way to the
strengthening of law and democracy, or at least to the preservation of
its memory.

3

The first section of the book consists of three chapters on standard legal
subjects: the Model Penal Code developed by the American Law Insti-
tute, a pair of judicial opinions by Oliver Wendell Holmes, and the way
the law talks—and should talk—about what we call “race,” especially in
the context of what is called “affirmative action.”

I hope what I say about these topics is valid and useful on the merits
and as a matter of legal analysis. But as presented in this book I mean
these chapters to have an additional and different kind of meaning, as
examples of the kind of legal thought and expression that is now in dan-
ger of being lost. They represent, that is, versions of a widely shared ac-
tivity, the activity of law, that is my real subject. It is that which I hope
we can keep alive.

My aim is not only to represent that activity but to stimulate it in the
reader. That is, as you read these chapters I hope you find yourself re-
sponding to points I make—to lines of argument, tentative conclusions,
invocations of legal experience—and doing so sometimes with approval,
sometimes with doubt, sometimes in opposition. In doing these things
you will be engaging in the activity of law itself, and I hope you will feel
that to be important.

For readers who have a legal education and training like my own this
may seem familiar, fitting a bit like an old glove; for younger lawyers, and
those who are not lawyers at all, it may seem strange and awkward. But
even if it does, I still hope you will articulate your views to yourself as
you read and do so in ways that engage your mind and imagination. If
you do, you will be learning a certain way of doing law.?

2. Over the years I have written quite a lot about what I think excellence in legal thought
and writing might be, most recently in Living Speech: Resisting the Empire of Force (2006).
I could try to summarize what I have said elsewhere, but that would be a cuambersome and
unsatisfactory exercise. Instead my object here is to present examples of what I think of as
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The first level of the response I hope to stimulate in you as the reader
is to think about the substantive legal questions I discuss, engaging with
me as a fellow lawyer, even if you are doing this for the first time. The
second level of response is to think about what you are doing when you
respond, positively or negatively, to what you read—for, as I say, this will
be one definition of the activity of law that is my subject. As you read,
that is, you will be engaging in your own version of the activity of law,
and I hope as you do that you can reflect on its nature and character and
value.

I also hope for a third level of response, which is that you will raise
your eyes from the page and ask yourself what it means for you and for
our country and its life that the questions raised here are thought about
as they are in the material you read, and in your own responses to it, that
is, in the way of law. This is to ask what it means that we are part of a
widespread legal culture, in which myriads of similar questions are con-
stantly being contested and thought about and resolved in something
like the way displayed here.

The law that I am hoping we can keep alive is a whole way of thinking
and acting with each other. It is present in every state, every city, every
courthouse, every law office, making up a web of connections that pro-
vides much of the informal constitution of our country.

How does the mode of thought set forth here, in which you yourself
will engage, define and shape our public life? Who are the actors here—
judges, legislators, the Framers of the Constitution, lawyers—and what
is the character of their relation with each other? With what degree of
respect or skepticism does the good judge approach a statute, say, or
contract? With what fears and hopes? Who do the human actors become
when they adopt these roles? Who are we as citizens and lawyers: how are
we talked about, how are we spoken to? How are these identities defined
by the practices of legal thought I am trying to define?

What does it mean to live in a world like this? If it is lost, what will
be lost?

legal excellence, which I mean to offer to you as an experience from which you can work
out your own sense of it. Of course I do reveal my views, but I mean them only as sugges-
tive. It is important to the life of this book that you engage with it in a way that makes the
questions your own.
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Take for example the first chapter: what does it mean to live in a world
in which there is a private organization called the American Law Insti-
tute which sees its responsibility as reforming the law, and doing so with
the desire to make it more intelligible, more coherent, and more just?
Here the subject is the criminal law, perhaps its most important branch:
what does it mean that it is talked about as it is in this Model Code? What
does it mean that judges and legislators have, are really required to have,
the kind of knowledge that is the subject of this chapter?

Chapter two shifts focus from legislation to judicial action, trying to
explicate two opinions by Justice Holmes in such a way as to identify
the nature of his extraordinary achievement. In chapter three I address
the question of “affirmative action,” showing how I at least would define
the questions presented by this practice and how I would try to resolve
them. Here in particular I am implicitly inviting you to criticize what I
am doing, because in that very criticism you will be acting out of your
own sense of what the law should be.

The remaining three chapters continue to address and modify these
questions. They consist of a brief chapter defining the art of the law as
the art of confronting and living with a certain set of tensions; a chapter
outlining the threats to which I think law has been subject for some time
now; and a chapter in which I define the kind of education of mind and
character that I think is needed if we are to survive the present crisis of
democracy and law.

I think of law and democracy together because in our country I think
they are so intertwined as to be different facets of the same reality. All
of our law has its roots in democratic institutions which derive their
authority, directly or indirectly, from what we call “the people.” On the
other side, democracy works through the law, again directly or indirectly.
That is the only way it can work. In a real sense we cannot have our
democracy without our law, or our law without our democracy. It is in
fact this combination of law and democracy that gives us our national
character and identity.

This is not equally true of every democratic state. Think of France,
which has its own deep culture upon which the French can base their
collective identity even through periods of invasion, puppet govern-
ments, and new and different constitutions. Much the same can be said
of Italy and Greece and maybe many other countries too. But for us, it is
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our peculiar national combination of democracy and law that makes us
who we are. It is our national culture and identity.

4

This means that when our law and democracy are threatened, everything
we are and care about is threatened too.

In all of this I am moved partly by something said by the journalist
Sarah Kendzior, who has studied the emergence of dictatorial regimes
and thinks the future of our democracy is a bleak one:

Write down what you value; what standards you hold for yourself and
for others. Write about your dreams for the future and your hopes for
your children. Write about the struggle of your ancestors and how the
hardships they overcame shaped the person you are today. Write your
biography, write down your memories. Because if you do not do it
now, you may forget.’

It is in this spirit that I have put together this book. I hope that it will
be a record—more than a record, an experience—of some of the ways
in which law could still be imagined and understood and talked about
in our country at a time when we began to be aware that this could all
be lost. I also hope that by the end I have suggested ways in which, even
in disaster, we can still live with the law and do so in ways that will keep
some of its essential quality alive.

As must be obvious, I do not mean this book to be either exclusive or
exhaustive. Quite the contrary, this is just my own version of a complex
institution, a set of practices, at a moment when they seem threatened.
I hope others will offer their own, using their own examples. This is a
collective activity. We need each other to create ways of remembering
who we still are and what we still value.

What I hope comes through more than anything else is the love I
have for the law that I am trying to make real for my reader. It has been
a blessing to be able to spend my life doing it.

3. “We are Heading into Dark Times,” De Correspondent, November 18, 1916.






