A Student’s Guide to the
Internal Revenue Code






A Student’s Guide to the
Internal Revenue Code

SEVENTH EDITION

I. Richard Gershon

PROFESSOR OF Law
UNIVERSITY OF MISSISSIPPI SCHOOL OF LAw

Jeffrey A. Maine

MAINE LAw FOUNDATION PROFESSOR OF Law
UNIVERSITY OF MAINE SCHOOL OF Law

AP

CAROLINA ACADEMIC PRESS

Durham, North Carolina




Copyright © 2019
Carolina Academic Press, LLC
All Rights Reserved

ISBN  978-1-5310-1557-2
e-ISBN 978-1-5310-1558-9

Library of Congress Cataloging-in-Publication Data

Names: Gershon, Richard, author. | Maine, Jeffrey A., author.

Title: A student's guide to the Internal Revenue Code / by Richard Gershon,
Jeftrey A. Maine.

Description: Seventh edition. | Durham, North Carolina : Carolina Academic
Press, LLC, [2019] | Series: The student's guide series | Includes
bibliographical references and index.

Identifiers: LCCN 2019016394 | ISBN 9781531015572 (alk. paper)

Subjects: LCSH: United States. Internal Revenue Code of 1986--Outlines,
syllabi, etc. | Income tax--Law and legislation--United States--Outlines,
syllabi, etc. | Taxation--Law and legislation--United States--Outlines,
syllabi, etc. | LCGFT: Study guides.

Classification: LCC KF6369.85 .G47 2019 | DDC 343.7304--dc23

LC record available at https://lccn.loc.gov/2019016394

Carolina Academic Press

700 Kent Street

Durham, North Carolina 27701
Telephone (919) 489-7486

Fax (919) 493-5668
WWW.cap-press.com

Printed in the United States of America



Contents

Preface xi
Acknowledgments Xiil

Chapter 1 * Introduction (Just What Is This Thing Called
the Internal Revenue Code?) 3

§ 1.01 The Code Is the Law 3

§ 1.02 A Brief History of the Code 4
Chapter 2 « Organization of the Code (There Is a Method

to This Madness) 7

§ 2.01 The Code Menu 7

§ 2.02 Chapters, Subchapters, Parts, and Subparts 7

[1] Calculating the Tax 8

[2] Definitions 9

[3] Inclusions 9

[4] Exclusions 9

[5] Deductions 10

[6] Basis and Determination of Gain or Loss 11

[7] Credits 12

[8] Other Subchapters and Parts 12

[a] Corporate Tax 12

[b] Partnership Tax 12

[c] Trusts and Estates 12

[d] S Corporations 12

§ 2.03 Anatomy of a Code Section 13

Chapter 3 « Code Mathematics 15

§ 3.01 Code Mathematics 15

§ 3.02 The Code Mathematical Functions 15

[1] Addition: “The Sum of . . . Plus” 15

[2] Subtraction: “The Excess of . . . Over” 16

[3] Multiplication: “Multiplied By” 17

[4] The Code Ratio 17

[5] “The Lesser (Greater) of” 20

Chapter 4 *+ Some Important Code Vocabulary 21

§ 4.01 Some Explanatory Remarks 21



vi CONTENTS

§ 4.02 General Language versus Specific Language
§ 4.03 Conjunctive versus Disjunctive
§ 4.04 The Magic Provision: “For Purposes of . . .
§ 4.05 The Code Red Flag: “Except as Provided”
§ 4.06 Strong Words: “Notwithstanding any Other Provision”
§ 4.07 Some Additional Vocabulary

[1] Mandatory versus Elective Language

[2] “Treated as” or “Considered”

[3] “Including (But Not Limited To)”

[4] “But Does Not Include”

[5] “Allowed” versus “Allowable”
§ 4.08 A Final Word

Chapter 5 « Using a Flow Chart to Follow Complex Sections

§ 5.01 Viewing the Code as an App

§ 5.02 The Branch Block

§ 5.03 Making a Flow Chart of Complex Provisions

§ 5.04 An Approach to a Complex Code Section: § 170
[1] How Much Did I Contribute?
[2] How Much of My Contribution Is Deductible?
[3] Can I Carry over My Excess Contributions?

§ 5.05 Your Turn: Making Flow Charts of Some Code Sections

Chapter 6 * The Tax Constants (Basic Concepts That Never Change)

§ 6.01 Introduction
§ 6.02 Income Shifting (Our Progressive Rate Structure)
§ 6.03 The Time Value of Money (a Question of When)

§ 6.04 Pre-Tax versus After-Tax Dollars (the Benefits of Deductions)

§ 6.05 Basis
[1] The Nature of Basis
[2] Specific Basis Provisions
[a] Section 1012 Cost Basis
[b] Section 1015 Gift Basis
[i] Split-Basis Under § 1015
[ii] Part Sale/Part Gift

[iii] Section 1015(d)(6) Increase in Basis for Gift Tax Paid

[c] Section 1014 Date of Death Basis
[d] Section 1016 Adjusted Basis
§ 6.06 Realization and Recognition
[1] Realization
[2] Recognition
§ 6.07 Cash Equivalence
§ 6.08 Tax Accounting
[1] Introduction

21
22
25
26
27
27
28
28
28
29
29
29

31
31
32
33
34
35
39
43
48

49
49
52

56
56
56
57
58
58
59

60
60
60
61
62
63
65
65



CONTENTS

[2] The Taxable Year
[3] Accounting Methods

Chapter 7 * The Other Sources of the Tax Law
§ 7.01 Introduction
§ 7.02 The Role of the Judiciary in Tax Law
[1] Jurisdiction
[a] Trial Courts
[b] Appellate Courts
[2] Important Judicial Doctrines
[a] Substance over Form
[b] Step Transactions
§ 7.03 Treasury Regulations
[1] What Are Regulations, and How Do I Use Them?
[a] What Are Regulations?
[b] How Do I Find the Regs?
[2] Regulations as Authority
§ 7.04 Revenue Rulings and Other Administrative Pronouncements
1] Revenue Rulings
2] Acquiescence/Nonacquiescence
3] Private Letter Rulings
4] Other Administrative Pronouncements

—— — —

Chapter 8 ¢ An Introduction to Tax Research

§ 8.01 Introduction

§ 8.02 Free Internet Sources

§ 8.03 Commercial Databases
[1] LexisAdvance and Westlaw
[2] Bloomberg Law
[3] Tax Analysts

§ 8.04 Print Sources (in that Thing Called a Library)
[1] The Looseleaf Services
[2] Finding Cases (Other than Tax Court Cases)
[3] Finding Tax Court Cases
[4] Finding Internal Revenue Proclamations

§ 8.05 Updating Your Research
[1] Citators
[2] Other Updating Materials

Chapter 9 ¢ Federal Income Tax Problems
Problem #1 Gross Income
Problem #2 Exclusions for Gifts and Inheritances
Problem #3 Awards and Scholarships
Problem #4 Gains Derived from Dealings in Property
Problem #5 Fundamental Principles of Timing

vii

65
66

69
69
69
69
69
71
72
73
73
74
74
74
75
75
76
76
78
79
79

81
81
81
83
83
84
85
85
85
87
88
88
89
89
89

91
91
92
93
94
95



viii CONTENTS

Problem #6 Annuities and Life Insurance Proceeds 97
Problem #7 Gift Basis (§ 1015) 98
Problem #8 Date of Death Basis (§ 1014) 99
Problem #9 Assignment of Income 100
Problem #10 Property Settlements Incident to Divorce and
Transfers Between Spouses 101
Problem #11 Deductions for Losses and Business Expenses 102
Problem #12 Capital Gains and Losses 103
Problem #13 Depreciation and Recapture 104
Problem #14 The Charitable Deduction 105
Problem #15 Nonrecognition Provisions 106
Problem #16 Limitations on Deductions: “At Risk” and
“Passive Loss” Rules 108
Chapter 10 * Practice Exams 111
Outline of Federal Income Taxation 112
Practice Exam #1 114
Problem I (90 minutes) 114
Problem II (45 minutes) 115
Practice Exam #2 116
Problem I (45 minutes) 116
Problem II (45 minutes) 116
Problem III (45 minutes) 117
Practice Exam #3 118
Problem (120 minutes) 118
Practice Exam #4 119
Problem (90 minutes) 119
Practice Exam #5 120
Problem (90 minutes) 120
Practice Exam #6 121
Problem (60 minutes) 121
Appendix I « Glossary of Tax Terminology 123
Appendix II « Answers to Problems Contained in the Text 129
Problem 3 129
Problem 4A 130
Problem 4B 131
Problem 4C 131
Problem 5A 132
Problem 5B 133
Problem 5C 134
Problem 5D 135
Problem 5E 136

Problem 6A 137



CONTENTS ix

Problem 6B 138
Problem 6C 140
Problem 6D 140
Problem 6E 141
Problem 6F 142
Appendix III « Answers to Chapter 9 Problems 143
Problem #1 Gross Income 143
Problem #2 Exclusions for Gifts and Inheritances 145
Problem #3 Awards and Scholarships 148
Problem #4 Gains Derived from Dealings in Property 149
Problem #5 Fundamental Principles of Timing 151
Problem #6 Annuities and Life Insurance Proceeds 153
Problem #7 Gift Basis (§ 1015) 154
Problem #8 Date of Death Basis (§ 1014) 157
Problem #9 Assignment of Income: Who 158
Problem #10 Property Settlements Incident to Divorce
and Transfers Between Spouses 160
Problem #11 Deductions for Losses and Business Expenses 161
Problem #12 Capital Gains and Losses 164
Problem #13 Depreciation and Recapture 167
Problem #14 The Charitable Deduction 176
Problem #15 Nonrecognition Provisions 179
Problem #16 Limitations on Deductions: “At Risk” and
“Passive Loss” Rules 186
Appendix IV ¢ Answers to Chapter 10 Practice Exams 189
Sample Answer to Practice Exam #1 189
Problem I 189
Problem II 193
Part A. 193
Part B. 194
Part C. 194
Sample Answer to Practice Exam #2 195
Problem I 195
Problem 11 197
Problem III 201
Sample Answer to Practice Exam #3 203

Index 211






Preface

Taxation is a very scary subject to many law students and attorneys. One of the
primary reasons for “tax phobia” is that the substantive tax laws constantly change.
Thus, tax students, and tax professionals for that matter, are frustrated by the feeling
that everything they learn is subject to repeal. Since much of the substantive tax law
learned by a modernlaw student or attorney will indeed change, it is futile for students,
attorneys, or accountants to memorize substantive tax law.

On the other hand, while the tax laws themselves change, the language of the In-
ternal Revenue Code (hereinafter “the Code”), which is the source of the tax law, re-
mains constant. Thus, a student who learns how to read the Code effectively will be
able to understand each new tax reform.

The purpose of this Student’s Guide is to help you teach yourself the language of
taxation. To that end, the first part of this book (Chapters 1-3) is dedicated to a dis-
cussion of statutory organization and language. The second part of the book (Chapters
4-7) serves as an introduction to some very basic tax constants, which will affect any
future legislation, and will give you a frame of reference from which to view tax law,
no matter what future tax reform might bring. The third part of the Student’s Guide
(Chapter 8) teaches you how to use and research the cases, regulations and Internal
Revenue proclamations that have an effect on the formation of tax law and policy.
Finally, and maybe most important, the fourth part of the manual (Chapters 9 and
10) involves problems and sample exams that will test your ability to apply the language
of the Internal Revenue Code.

It should be noted that Appendix III contains answers to ALL 16 problem sets in-
cluded in Chapter 9, and Appendix IV contains sample answers to Practice Exams
#1, #2 and #3 in Chapter 10. If you have questions about these answers, please feel
free to email us at igershon@olemiss.edu or jeffrey.maine@maine.edu. Also, we
will be happy to supply you with the sample answers to Practice Exams #4, #5 and
#6 in Chapter 10 if you email us your solutions first! Although the Seventh Edition
provides answers to many problems and practice examinations, we encourage you
to work through the problems on your own before looking at our answers

Some additional thoughts as you begin to explore the tax law: relax and enjoy!
Many students make tax law more complicated than it needs to be by expecting the
worst. Generally, the Code’s solution to a problem is the most logical. Ask yourself
what would be the common sense solution to the problem you are attacking. As you
become more comfortable with the Code, you will find that the Code’s solution often

xi



xii PREFACE

will be exactly the same as your common sense solution. Finally, you do not need to
be a mathematical or accounting genius to excel as a tax student. If you can understand
the methodology of tax, you can easily “crunch” the numbers on your pocket calcu-
lator, or your personal computer, because numbers in tax are merely placeholders.
We hope that you are as pleasantly surprised by the study of this fascinating body of
the law as we were.

I. Richard Gershon
University of Mississippi
Oxford, MS

May 2019

Jeffrey A. Maine

University of Maine School of Law
Portland, Maine

May 2019



Acknowledgments

We wish to thank the students whom we have had the pleasure of teaching use
these materials. We are particularly indebted to Professors John Cooper, Bruce Jacob,
and Jason Demetris for their input and advice on earlier versions of this book. We
could not have completed the Seven Edition of A Student’s Guide to the Internal Rev-
enue Code without the contribution from Christine Iaconeta, whose research and ed-
itorial assistance was invaluable.

Professor Gershon would like to thank his wife, Donna, and his children, Michelle,
Benjamin, Claire, and Eve, for helping him understand that tax is not even close to
being the most important thing in life.

Professor Maine would like to thank his co-author Richard Gershon for including
him in this book. Professor Maine is indebted to John Cooper, Richard Gershon,
and Jack Miller for all they have taught him about taxation, including how to make
tax fun.

xiii






	Preface	xi
Acknowledgments	xiii
Chapter 1
	Introduction (Just What Is This Thing Called �the Internal Revenue Code?)	
	§ 1.01 The Code Is the Law	
	§ 1.02 A Brief History of the Code	
	Chapter 2
	Organization of the Code (There Is a Method �to This Madness)	
	§ 2.01 The Code Menu	
	§ 2.02 Chapters, Subchapters, Parts, and Subparts	
	[1] Calculating the Tax	
	[2] Definitions	
	[3] Inclusions	
	[4] Exclusions	
	[5] Deductions	
	[6] Basis and Determination of Gain or Loss	
	[7] Credits	
	[8] Other Subchapters and Parts	
	[a] Corporate Tax	
	[b] Partnership Tax	
	[c] Trusts and Estates	
	[d] S Corporations	
	§ 2.03 Anatomy of a Code Section	
	Chapter 3
	Code Mathematics	
	§ 3.01 Code Mathematics	
	§ 3.02 The Code Mathematical Functions	
	[1] Addition: “The Sum of . . . Plus”	
	[2] Subtraction: “The Excess of . . . Over”	
	[3] Multiplication: “Multiplied By”	
	[4] The Code Ratio	
	[5] “The Lesser (Greater) of”	
	Chapter 4
	Some Important Code Vocabulary	
	§ 4.01 Some Explanatory Remarks	
	§ 4.02 General Language versus Specific Language	
	§ 4.03 Conjunctive versus Disjunctive	
	§ 4.04 The Magic Provision: “For Purposes of . . .”	
	§ 4.05 The Code Red Flag: “Except as Provided”	
	§ 4.06 Strong Words: “Notwithstanding any Other Provision”	
	§ 4.07 Some Additional Vocabulary	
	[1] Mandatory versus Elective Language	
	[2] “Treated as” or “Considered”	
	[3] “Including (But Not Limited To)”	
	[4] “But Does Not Include”	
	[5] “Allowed” versus “Allowable”	
	§ 4.08 A Final Word	
	Chapter 5
	Using a Flow Chart to Follow Complex Sections	
	§ 5.01 Viewing the Code as an App	
	§ 5.02 The Branch Block	
	§ 5.03 Making a Flow Chart of Complex Provisions	
	§ 5.04 An Approach to a Complex Code Section: § 170	
	[1] How Much Did I Contribute?	
	[2] How Much of My Contribution Is Deductible?	
	[3] Can I Carry over My Excess Contributions?	
	§ 5.05 Your Turn: Making Flow Charts of Some Code Sections	
	Chapter 6
	The Tax Constants (Basic Concepts That Never Change)	
	§ 6.01 Introduction	
	§ 6.02 Income Shifting (Our Progressive Rate Structure)	
	§ 6.03 The Time Value of Money (a Question of When)	
	§ 6.04 Pre-Tax versus After-Tax Dollars (the Benefits of Deductions)	
	§ 6.05 Basis	
	[1] The Nature of Basis	
	[2] Specific Basis Provisions	
	[a] Section 1012 Cost Basis	
	[b] Section 1015 Gift Basis	
	[i] Split-Basis Under § 1015	
	[ii] Part Sale/Part Gift	
	[iii] Section 1015(d)(6) Increase in Basis for Gift Tax Paid	
	[c] Section 1014 Date of Death Basis	
	[d] Section 1016 Adjusted Basis	
	§ 6.06 Realization and Recognition	
	[1] Realization	
	[2] Recognition	
	§ 6.07 Cash Equivalence	
	§ 6.08 Tax Accounting	
	[1] Introduction	
	[2] The Taxable Year	
	[3] Accounting Methods	
	Chapter 7
	The Other Sources of the Tax Law	
	§ 7.01 Introduction	
	§ 7.02 The Role of the Judiciary in Tax Law	
	[1] Jurisdiction	
	[a] Trial Courts	
	[b] Appellate Courts	
	[2] Important Judicial Doctrines	
	[a] Substance over Form	
	[b] Step Transactions	
	§ 7.03 Treasury Regulations	
	[1] What Are Regulations, and How Do I Use Them?	
	[a] What Are Regulations?	
	[b] How Do I Find the Regs?	
	[2] Regulations as Authority	
	§ 7.04 Revenue Rulings and Other Administrative Pronouncements	
	[1] Revenue Rulings	
	[2] Acquiescence/Nonacquiescence	
	[3] Private Letter Rulings	
	[4] Other Administrative Pronouncements	
	Chapter 8
	An Introduction to Tax Research	
	§ 8.01 Introduction	
	§ 8.02 Free Internet Sources	
	§ 8.03 Commercial Databases	
	[1] LexisAdvance and Westlaw	
	[2] Bloomberg Law	
	[3] Tax Analysts	
	§ 8.04 Print Sources (in that Thing Called a Library)	
	[1] The Looseleaf Services	
	[2] Finding Cases (Other than Tax Court Cases)	
	[3] Finding Tax Court Cases	
	[4] Finding Internal Revenue Proclamations	
	§ 8.05 Updating Your Research	
	[1] Citators	
	[2] Other Updating Materials	
	Chapter 9
	Federal Income Tax Problems	
	Problem #1 Gross Income	
	Problem #2 Exclusions for Gifts and Inheritances	
	Problem #3 Awards and Scholarships	
	Problem #4 Gains Derived from Dealings in Property	
	Problem #5 Fundamental Principles of Timing	
	Problem #6 Annuities and Life Insurance Proceeds	
	Problem #7 Gift Basis (§ 1015)	
	Problem #8 Date of Death Basis (§ 1014)	
	Problem #9 Assignment of Income	
	Problem #10 �Property Settlements Incident to Divorce and �Transfers Between Spouses	
	Problem #11 Deductions for Losses and Business Expenses	
	Problem #12 Capital Gains and Losses	
	Problem #13 Depreciation and Recapture	
	Problem #14 The Charitable Deduction	
	Problem #15 Nonrecognition Provisions	
	Problem #16 �Limitations on Deductions: “At Risk” and �“Passive Loss” Rules	
	Chapter 10
	Practice Exams	
	Outline of Federal Income Taxation	
	Practice Exam #1	
	Problem I (90 minutes)	
	Problem II (45 minutes)	
	Practice Exam #2	
	Problem I (45 minutes)	
	Problem II (45 minutes)	
	Problem III (45 minutes)	
	Practice Exam #3	
	Problem (120 minutes)	
	Practice Exam #4	
	Problem (90 minutes)	
	Practice Exam #5	
	Problem (90 minutes)	
	Practice Exam #6	
	Problem (60 minutes)
	Appendix I
	Glossary of Tax Terminology	
	Appendix II
	Answers to Problems Contained in the Text	
	Problem 3 	
	Problem 4A	
	Problem 4B	
	Problem 4C	
	Problem 5A	
	Problem 5B	
	Problem 5C	
	Problem 5D	
	Problem 5E	
	Problem 6A 	
	Problem 6B	
	Problem 6C	
	Problem 6D	
	Problem 6E	
	Problem 6F	
	Appendix III
	Answers to Chapter 9 Problems	
	Problem #1 Gross Income 	
	Problem #2 Exclusions for Gifts and Inheritances	
	Problem #3 Awards and Scholarships	
	Problem #4 Gains Derived from Dealings in Property	
	Problem #5 Fundamental Principles of Timing	
	Problem #6 Annuities and Life Insurance Proceeds	
	Problem #7 Gift Basis (§ 1015)	
	Problem #8 Date of Death Basis (§ 1014)	
	Problem #9 Assignment of Income: Who	
	Problem #10 �Property Settlements Incident to Divorce �and Transfers Between Spouses	
	Problem #11 Deductions for Losses and Business Expenses	
	Problem #12 Capital Gains and Losses	
	Problem #13 Depreciation and Recapture	
	Problem #14 The Charitable Deduction	
	Problem #15 Nonrecognition Provisions	
	Problem #16 �Limitations on Deductions: “At Risk” and �“Passive Loss” Rules	
	Appendix IV
	Answers to Chapter 10 Practice Exams	
	Sample Answer to Practice Exam #1 	
	Problem I 	
	Problem II	
	Part A.	
	Part B.	
	Part C.	
	Sample Answer to Practice Exam #2	
	Problem I 	
	Problem II	
	Problem III 	
	Sample Answer to Practice Exam #3	

