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Foreword

Military justice doesn’t get enough attention. It doesn’t get enough attention
from the Supreme Court, which went over two decades without hearing a ser-
vicemember’s direct appeal of a court-martial before taking up a series of consoli-
dated cases in 2017. It doesn’t get enough attention from Congress, which finally
pursued long-overdue reforms in the Military Justice Act of 2016 but still left sig-
nificant proposals on the table. It doesn’t get enough attention from legal scholars,
who continue to give the important and unique issues arising out of the military
short shrift in both their short- and long-form writing. And it doesn’t get enough
attention from law schools, far too few of which regularly offer even basic classes
in military law—to say nothing of the nuances of, and specific issues raised by, the
contemporary court-martial system or the military commissions at Guantdnamo.

Whatever the reasons for this phenomenon, the dearth of attention is by no
means a reflection of the significance of the underlying issues—or lack thereof.
Contemporary courts-martial grapple on a daily basis with a complex array of pro-
cedural, evidentiary, and substantive questions of federal law—many of which are
trans-jurisdictional, with implications for federal civilian criminal trials, as well.
And the Guantdnamo military commissions continue to struggle, however inef-
ficiently, with novel and monumental questions arising out of the United States’
effort to prosecute non-citizen “enemy combatants” for an array of international
and domestic war crimes. And that’s just with respect to American military jus-
tice. There are comparably significant developments in many other nations’ military
justice systems—and broader trends in the evolution (or devolution) of military
justice that become more readily apparent when considered from more of a global
perspective. Simply put, now, more than ever, military justice is a subject of immense
real-world significance, and a topic more and more scholars and students can—and
should — take seriously.

In that respect, the third edition of this casebook arrives at a fortuitous moment.
Although an entire book could be written just about the key developments since
publication of the second edition in 2012, this new, streamlined text folds those
developments into a broader study of military justice that includes both the forest
and the trees. To the latter, the book includes updated coverage of various changes
worked by the Military Justice Act of 2016 — the most important legislative reforms
to the American military justice system in decades; Ortiz v. United States— the
Supreme Court’s major 2018 ruling cementing the structural relationship between
the court-martial system and the Justices; a series of cases involving unlawful
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command influence (UCI), a concern exacerbated by the nature of the current
moment in American politics; more focus on non-judicial punishment (NJP),
which, by volume, occupies an ever-larger role in the U.S. military justice system;
and relevant decisions and developments from a host of foreign and international
tribunals, as well, to further enhance the comparative perspective on contemporary
military justice. And all of this while reducing the overall length of the second
edition—rendering the topics more accessible as a pedagogical matter.

But for all of the specific additions, the most important contribution of the third
edition is a carryover from the previous iterations: the continued and continuing
focus on the broader, more fundamental questions undergirding the entire project
of military justice. Why does military justice continue to be a necessary institution
in contemporary national and international legal systems, and how does the answer
to that question bear upon the specific rules and regulations governing its exercise?
Reasonable people will surely continue to disagree over the answer to these core
questions. But the third edition of Military Justice: Cases and Materials not only
arms readers with the tools needed to formulate their own responses; it never loses
sight of how the broader debate over the virtues and vices of military justice informs
so many of the more specific and increasingly technical disputes that have come to
dominate the field.

STEPHEN I. VLADECK

A. Dalton Cross Professor in Law
University of Texas School of Law
Austin, Texas



Preface

For a subject that is offered at relatively few law schools, military justice involves
some of the deepest and most enduring legal and policy issues currently facing the
United States. What is the role of constitutional and international law or human
rights jurisprudence? How much of the law is made by Congress and how much
by the President? Is justice achieved? Is public confidence fostered? What role can
military justice play in restraining and shaping the use of violence by states? Future
lawyers, as public citizens, should be concerned with this subject, because it inevi-
tably raises substantial issues of justice, governance, ethics, and conflict resolution.

This book is mostly about American military justice and is intended for use in
American law schools. Even so, it includes a wealth of materials from other legal
systems. As Dean Robert Post of Yale Law School pointed out in 2011 at a Global
Military Appellate Seminar, there is a convergence in military law across national
boundaries. He attributed that convergence to global trends toward combined
military operations, greater enforcement of human rights law, and the legalization
of military operations. Those three trends have brought both national militaries
and national military justice systems into much closer alignment than in the past.
Militaries of many countries and regions regularly share battlefields and undertake
humanitarian missions together. They must harmonize not only military opera-
tions in the field, but norms and standards for handling misconduct.

This new era in military justice has created challenges across the spectrum of
national militaries. The military forces of European nations have been subjected to
censure by the European Court of Human Rights for failing to maintain an inde-
pendent and impartial military judiciary. The High Court of Australia ruled the
Australian Military Court unconstitutional in 2009 in a case that began with sexu-
alized horseplay among navy recruiters and ended in the dismantling of that coun-
try’s system. The United States system has been doubted for its performance in the
field in Iraq and Afghanistan and for its limited effectiveness in deterring sexual
crimes, but wound up gaining new stature in Ortiz v. United States, a major ruling
by the Supreme Court in 2018. Well-founded fears abound about the potential for
criminal activity by armed militias and rebel groups in civil wars in the Middle East
and Africa. In addition to criminal law and procedure within national militaries,
war crimes prosecutions in international tribunals, civilian courts, and the ineffec-
tive and much-maligned military commissions have continued to keep military jus-
tice at the forefront of international law.
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This book does not pretend to be either a treatise or a how-to manual. More-
over, rather than attempting a comprehensive review of the field, we have selected
for study the most important aspects of contemporary military justice in order to
stimulate thinking about how military justice relates to core values in a democratic
society. Must the military be a separate society with its own governance and dis-
ciplinary machinery? How do the exigencies of war and duty alter the balance of
rights for servicemembers? What role should a commander play in criminal inves-
tigation, prosecution, and appeal? How do personnel policies that require conscrip-
tion, integration (along lines of race, gender, or sexual orientation), or behavioral
modification (such as “zero tolerance” for sexual or other forms of harassment)
affect military crime and punishment? How should military justice draw the line
between misconduct that warrants the full panoply of procedural protections and
misconduct that can be dealt with summarily? Are there unusual policy and fair-
ness issues when a military criminal conviction means not only punishment, as
in civilian criminal courts, but also the loss of employment and possibly vested
pension benefits? Can military justice be administered fairly where several nations
cooperate in a single mission? During emergencies, does (and must) due process
yield before concerns of national (or human) security? Our hope is that this book
will help introduce the dilemmas of military law while deepening our understand-
ing of criminal law and procedure, comparative law, international law, constitu-
tional law, and ultimately, of governance in a democratic society.

Because George IIT’s 1774 Articles of War still cast a long shadow over America’s
commander-centric military justice system, we have included his image.

For easier reading, we have eliminated many citations and footnotes from the
materials. We have, however, left orthography (e.g., defense vs. defence) as it was in
the original documents. We have reproduced the Uniform Code of Military Justice
in its entirety at the front of the book, because students and other readers will be
more likely to familiarize themselves with its provisions by that placement, rather
than relegating it to an appendix. Views expressed in this book are those of the edi-
tors and individual authors, and do not necessarily represent those of any govern-
ment agency or institution of higher learning. A Teaching Manual is available from
the publisher.

Please contact Carolina Academic Press or any of us with your suggestions and
comments.

EUGENE R. FIDELL, New Haven

ELIZABETH L. HILLMAN, Oakland

JOSHUA E. KASTENBERG, Albuquerque
FRANKLIN D. ROSENBLATT, Washington, DC
DWIGHT H. SULLIVAN, Washington, DC
RACHEL E. VANLANDINGHAM, Los Angeles

December 2019
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Uniform Code of Military Justice

TITLE 10 U.S. CODE, CHAPTER 47.
UNIFORM CODE OF MILITARY JUSTICE

Subchapter Sec. Art.
I. General Provisions. 801 1

II. Apprehension and Restraint. 807 7
III. Non-Judicial Punishment. 815 15
IV. Court-Martial Jurisdiction. 816 16
V. Composition of Courts-Martial. 822 22
VI. Pre-trial Procedure. 830 30
VII. Trial Procedure. 836 36
VIII. Sentences. 855 55
IX. Post-Trial Procedure and Review of Courts-Martial. 859 59
X. Punitive Articles. 877 77
XI. Miscellaneous Provisions. 935 135
XII. Court of Appeals for the Armed Forces. 941 141

SUBCHAPTER I— GENERAL PROVISIONS

Sec.  Art.

801. 1. Definitions.

802. 2.  Persons subject to this chapter.

803. 3. Jurisdiction to try certain personnel.

804. 4. Dismissed officer’s right to trial by court-martial.
805. 5.  Territorial applicability of this chapter.

806. 6. Judge advocates and legal officers.

806a. 6a. Investigations and disposition of matters pertaining to the fitness of
military judges.
806b. 6b. Rights of the victim of an offense under this chapter.

§801. Art. 1. Definitions
In this chapter (the Uniform Code of Military Justice):

(1) The term “Judge Advocate General” means, severally, the Judge Advocates
General of the Army, Navy, and Air Force and, except when the Coast Guard is
operating as a service in the Navy, an official designated to serve as Judge Advocate
General of the Coast Guard by the Secretary of Homeland Security.
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(2) The Navy, the Marine Corps, and the Coast Guard when it is operating as a
service in the Navy, shall be considered as one armed force.

(3) The term “commanding officer” includes only commissioned officers.

(4) The term “officer in charge” means a member of the Navy, the Marine Corps,
or the Coast Guard designated as such by appropriate authority.

(5) The term “superior commissioned officer” means a commissioned officer
superior in rank or command.

(6) The term “cadet” means a cadet of the United States Military Academy, the
United States Air Force Academy, or the United States Coast Guard Academy.

(7) The term “midshipman” means a midshipman of the United States Naval
Academy and any other midshipman on active duty in the naval service.

(8) The term “military” refers to any or all of the armed forces.

(9) The term “accuser” means a person who signs and swears to charges, any per-
son who directs that charges nominally be signed and sworn to by another, and any
other person who has an interest other than an official interest in the prosecution
of the accused.

(10) The term “military judge” means a judge advocate designated under sec-
tion 826(c) of this title (article 26(c)) who is detailed under section 826(a) or sec-
tion 830a of this title (article 26(a) or 30a)).

(11) Repealed. Pub. L. 109-241, title IT, § 218 (a)(1), July 11, 2006, 120 Stat. 526.

(12) The term “legal officer” means any commissioned officer of the Navy,
Marine Corps, or Coast Guard designated to perform legal duties for a command.

(13) The term “judge advocate” means—

(A) an officer of the Judge Advocate General’s Corps of the Army, the Navy, or
the Air Force;

(B) an officer of the Marine Corps who is designated as a judge advocate; or

(C) a commissioned officer of the Coast Guard designated for special duty
(law).

(14) The term “record”, when used in connection with the proceedings of a
court-martial, means—

(A) an official written transcript, written summary, or other writing relating
to the proceedings; or

(B) an official audiotape, videotape, or similar material from which sound, or
sound and visual images, depicting the proceedings may be reproduced.

(15) The term “classified information” means (A) any information or material
that has been determined by an official of the United States pursuant to law, an
Executive order, or regulation to require protection against unauthorized disclosure
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for reasons of national security, and (B) any restricted data, as defined in sec-
tion 11(y) of the Atomic Energy Act of 1954 (42 U.S.C. 2014(y)).

(16) The term “national security” means the national defense and foreign rela-
tions of the United States.

§802. Art. 2. Persons subject to this chapter
(a) The following persons are subject to this chapter:

(1) Members of a regular component of the armed forces, including those await-
ing discharge after expiration of their terms of enlistment; volunteers from the time
of their muster or acceptance into the armed forces; inductees from the time of their
actual induction into the armed forces; and other persons lawfully called or ordered
into, or to duty in or for training in, the armed forces, from the dates when they are
required by the terms of the call or order to obey it.

(2) Cadets, aviation cadets, and midshipmen.

(3)(A) While on inactive-duty training and during any of the periods specified in
subparagraph (B) —

(i) members of a reserve component; and

(i1) members of the Army National Guard of the United States or the Air
National Guard of the United States, but only when in Federal service.

(B) The periods referred to in subparagraph (A) are the following:

(i) Travel to and from the inactive-duty training site of the member, pursu-
ant to orders or regulations.

(ii) Intervals between consecutive periods of inactive-duty training on the
same day, pursuant to orders or regulations.
(iii) Intervals between inactive-duty training on consecutive days, pursu-
ant to orders or regulations.
(4) Retired members of a regular component of the armed forces who are entitled
to pay.
(5) Retired members of a reserve component who are receiving hospitalization
from an armed force.

(6) Members of the Fleet Reserve and Fleet Marine Corps Reserve.

(7) Persons in custody of the armed forces serving a sentence imposed by a
court-martial.

(8) Members of the National Oceanic and Atmospheric Administration, Pub-
lic Health Service, and other organizations, when assigned to and serving with the
armed forces.

(9) Prisoners of war in custody of the armed forces.

(10) In time of declared war or a contingency operation, persons serving with or
accompanying an armed force in the field.
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(11) Subject to any treaty or agreement to which the United States is or may be a
party or to any accepted rule of international law, persons serving with, employed
by, or accompanying the armed forces outside the United States and outside the
Commonwealth of Puerto Rico, Guam, and the Virgin Islands.

(12) Subject to any treaty or agreement to which the United States is or may be
a party or to any accepted rule of international law, persons within an area leased
by or otherwise reserved or acquired for the use of the United States which is under
the control of the Secretary concerned and which is outside the United States and
outside the Commonwealth of Puerto Rico, Guam, and the Virgin Islands.

(13) Individuals belonging to one of the eight categories enumerated in Article
4 of the Convention Relative to the Treatment of Prisoners of War, done at Geneva
August 12, 1949 (6 UST 3316), who violate the law of war.

(b) The voluntary enlistment of any person who has the capacity to understand the
significance of enlisting in the armed forces shall be valid for purposes of jurisdic-
tion under subsection (a) and a change of status from civilian to member of the
armed forces shall be effective upon the taking of the oath of enlistment.

(c) Notwithstanding any other provision of law, a person serving with an armed
force who—

(1) submitted voluntarily to military authority;

(2) met the mental competency and minimum age qualifications of sections 504
and 505 of this title at the time of voluntary submission to military authority;

(3) received military pay or allowances; and
(4) performed military duties;

is subject to this chapter until such person’s active service has been terminated in
accordance with law or regulations promulgated by the Secretary concerned.

(d)(1) A member of a reserve component who is not on active duty and who is made
the subject of proceedings under section 815 (article 15) or section 830 (article 30)
with respect to an offense against this chapter may be ordered to active duty invol-
untarily for the purpose of —

(A) a preliminary hearing under section 832 of this title (article 32);
(B) trial by court-martial; or
(C) nonjudicial punishment under section 815 of this title (article 15).

(2) A member of a reserve component may not be ordered to active duty under
paragraph (1) except with respect to an offense committed while the member
was—

(A) on active duty; or

(B) on inactive-duty training, but in the case of members of the Army National
Guard of the United States or the Air National Guard of the United States only when
in Federal service.



UNIFORM CODE OF MILITARY JUSTICE XXXV

(3) Authority to order a member to active duty under paragraph (1) shall be exer-
cised under regulations prescribed by the President.

(4) A member may be ordered to active duty under paragraph (1) only by a per-
son empowered to convene general courts-martial in a regular component of the
armed forces.

(5) A member ordered to active duty under paragraph (1), unless the order to
active duty was approved by the Secretary concerned, may not—

(A) be sentenced to confinement; or

(B) be required to serve a punishment consisting of any restriction on liberty
during a period other than a period of inactive-duty training or active duty (other
than active duty ordered under paragraph (1)).

(e) The provisions of this section are subject to section 876b(d)(2) of this title (arti-
cle 76b(d)(2)).

§803. Art. 3. Jurisdiction to try certain personnel

(a) Subject to section 843 of this title (article 43), a person who is in a status in which
the person is subject to this chapter and who committed an offense against this
chapter while formerly in a status in which the person was subject to this chapter is
not relieved from amenability to the jurisdiction of this chapter for that offense by
reason of a termination of that person’s former status.

(b) Each person discharged from the armed forces who is later charged with having
fraudulently obtained his discharge is, subject to section 843 of this title (article 43),
subject to trial by court-martial on that charge and is after apprehension subject to
this chapter while in the custody of the armed forces for that trial. Upon conviction
of that charge he is subject to trial by court-martial for all offenses under this chap-
ter committed before the fraudulent discharge.

(c) No person who has deserted from the armed forces may be relieved from ame-
nability to the jurisdiction of this chapter by virtue of a separation from any later
period of service.

(d) A member of a reserve component who is subject to this chapter is not, by virtue
of the termination of a period of active duty or inactive-duty training, relieved from
amenability to the jurisdiction of this chapter for an offense against this chapter
committed during such period of active duty or inactive-duty training.

§804. Art. 4. Dismissed officer’s right to trial by court-martial

(a) If any commissioned officer, dismissed by order of the President, makes a writ-
ten application for trial by court-martial, setting forth, under oath, that he has been
wrongfully dismissed, the President, as soon as practicable, shall convene a general
court-martial to try that officer on the charges on which he was dismissed. A court-
martial so convened has jurisdiction to try the dismissed officer on those charges,
and he shall be considered to have waived the right to plead any statute of limitations
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applicable to any offense with which he is charged. The court-martial may, as part
of its sentence, adjudge the affirmance of the dismissal, but if the court-martial
acquits the accused or if the sentence adjudged, as finally approved or affirmed,
does not include dismissal or death, the Secretary concerned shall substitute for the
dismissal ordered by the President a form of discharge authorized for administra-
tive issue.

(b) If the President fails to convene a general court-martial within six months from
the presentation of an application for trial under this article, the Secretary con-
cerned shall substitute for the dismissal ordered by the President a form of discharge
authorized for administrative issue.

(c) If a discharge is substituted for a dismissal under this article, the President alone
may reappoint the officer to such commissioned grade and with such rank as, in
the opinion of the President, that former officer would have attained had he not
been dismissed. The reappointment of such a former officer shall be without regard
to the existence of a vacancy and shall affect the promotion status of other officers
only insofar as the President may direct. All time between the dismissal and the
reappointment shall be considered as actual service for all purposes, including the
right to pay and allowances.

(d) If an officer is discharged from any armed force by administrative action or is
dropped from the rolls by order of the President, he has no right to trial under this
article.

§805. Art. 5. Territorial applicability of this chapter
This chapter applies in all places.

§806. Art. 6. Judge advocates and legal officers

(a) The assignment for duty of judge advocates of the Army, Navy, Air Force, and
Coast Guard shall be made upon the recommendation of the Judge Advocate Gen-
eral of the armed force of which they are members. The assignment for duty of judge
advocates of the Marine Corps shall be made by direction of the Commandant of the
Marine Corps. The Judge Advocates General, and within the Marine Corps the Staff
Judge Advocate to the Commandant of the Marine Corps, or senior members of
their staffs, shall make frequent inspections in the field in supervision of the admin-
istration of military justice.

(b) Convening authorities shall at all times communicate directly with their staff
judge advocates or legal officers in matters relating to the administration of military
justice; and the staff judge advocate or legal officer of any command is entitled to
communicate directly with the staff judge advocate or legal officer of a superior or
subordinate command, or with the Judge Advocate General.

(c)(1) No person who, with respect to a case, serves in a capacity specified in para-
graph (2) may later serve as a staff judge advocate or legal officer to any reviewing or
convening authority upon the same case.
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(2) The capacities referred to in paragraph (1) are, with respect to the case
involved, any of the following:

(A) Preliminary hearing officer, court member, military judge, military mag-
istrate, or appellate judge.

(B) Counsel who have acted in the same case or appeared in any proceeding
before a military judge, military magistrate, preliminary hearing officer, or appel-
late court.

(d)(1) A judge advocate who is assigned or detailed to perform the functions of a
civil office in the Government of the United States under section 973(b)(2)(B) of
this title may perform such duties as may be requested by the agency concerned,
including representation of the United States in civil and criminal cases.

(2) The Secretary of Defense, and the Secretary of Homeland Security with
respect to the Coast Guard when it is not operating as a service in the Navy, shall
prescribe regulations providing that reimbursement may be a condition of assis-
tance by judge advocates assigned or detailed under section 973(b)(2)(B) of this
title.

§806a. Art. 6a. Investigation and disposition of matters pertaining
to the fitness of military judges

(a) The President shall prescribe procedures for the investigation and disposition of
charges, allegations, or information pertaining to the fitness of a military appellate
judge, military judge, or military magistrate to perform the duties of the position
involved. To the extent practicable, the procedures shall be uniform for all armed
forces.

(b) The President shall transmit a copy of the procedures prescribed pursuant to
this section to the Committee on Armed Services of the Senate and the Committee
on Armed Services of the House of Representatives.

§806b. Art. 6b. Rights of the victim of an offense under this chapter

(a) RigHTS OF A VicTiM OF AN OFFENSE UNDER THIS CHAPTER.— A victim of an
offense under this chapter has the following rights:

(1) The right to be reasonably protected from the accused.
(2) The right to reasonable, accurate, and timely notice of any of the following:

(A) A public hearing concerning the continuation of confinement prior to
trial of the accused.

(B) A preliminary hearing under section 832 of this title (article 32) relating
to the offense.

(C) A court-martial relating to the offense.

(D) A public proceeding of the service clemency and parole board relating to
the offense.
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(E) The release or escape of the accused, unless such notice may endanger the
safety of any person.

(3) The right not to be excluded from any public hearing or proceeding described
in paragraph (2) unless the military judge or preliminary hearing officer, as appli-
cable, after receiving clear and convincing evidence, determines that testimony by
the victim of an offense under this chapter would be materially altered if the victim
heard other testimony at that hearing or proceeding.

(4) The right to be reasonably heard at any of the following:

(A) A public hearing concerning the continuation of confinement prior to
trial of the accused.

(B) A sentencing hearing relating to the offense.

(C) A public proceeding of the service clemency and parole board relating to
the offense.

(5) The reasonable right to confer with the counsel representing the Government
at any proceeding described in paragraph (2).

(6) The right to receive restitution as provided in law.
(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the dignity and pri-
vacy of the victim of an offense under this chapter.

(b) Victim oF AN OFrFENSE UNDER TH1S CHAPTER DEFINED.— In this section, the
term “victim of an offense under this chapter” means an individual who has suf-
fered direct physical, emotional, or pecuniary harm as a result of the commission of
an offense under this chapter.

(c) APPOINTMENT OF INDIVIDUALS TO ASSUME RIGHTS FOR CERTAIN VICTIMS.—
In the case of a victim of an offense under this chapter who is under 18 years of
age (but who is not a member of the armed forces), incompetent, incapacitated,
or deceased, the legal guardians of the victim or the representatives of the victim’s
estate, family members, or any other person designated as suitable by the military
judge, may assume the rights of the victim under this section. However, in no event
may the individual so designated be the accused.

(d) Rure or ConsTrucTION.— Nothing in this section (article) shall be
construed —

(1) to authorize a cause of action for damages;

(2) to create, to enlarge, or to imply any duty or obligation to any victim of an
offense under this chapter or other person for the breach of which the United States
or any of its officers or employees could be held liable in damages-; or

(3) to impair the exercise of discretion under sections 830 and 834 of this title
(articles 30 and 34).
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(e) ENFORCEMENT BY COURT OF CRIMINAL APPEALS. —

(1) If the victim of an offense under this chapter believes that a preliminary
hearing ruling under section 832 of this title (article 32) or a court-martial ruling
violates the rights of the victim afforded by a section (article) or rule specified in
paragraph (4), the victim may petition the Court of Criminal Appeals for a writ of
mandamus to require the preliminary hearing officer or the court-martial to com-
ply with the section (article) or rule.

(2) If the victim of an offense under this chapter is subject to an order to submit
to a deposition, notwithstanding the availability of the victim to testify at the court-
martial trying the accused for the offense, the victim may petition the Court of
Criminal Appeals for a writ of mandamus to quash such order.

(3)(A) A petition for a writ of mandamus described in this subsection shall be
forwarded directly to the Court of Criminal Appeals, by such means as may be pre-
scribed by the President, subject to section 830a of this title (article 30a).

(B) To the extent practicable, a petition for a writ of mandamus described in
this subsection shall have priority over all proceedings before the Court of Criminal
Appeals.

(C) Review of any decision of the Court of Criminal Appeals on a petition
for writ of mandamus described in this subsection shall have priority in the Court
of Appeals for the Armed Forces, as determined under the rules of the Court of
Appeals for the Armed Forces.

(4) Paragraph (1) applies with respect to the protections afforded by the
following:

(A) This section (article).
(B) Section 832 (article 32) of this title.

(C) Military Rule of Evidence 412, relating to the admission of evidence
regarding a victim’s sexual background.

(D) Military Rule of Evidence 513, relating to the psychotherapist-patient
privilege.

(E) Military Rule of Evidence 514, relating to the victim advocate-victim
privilege.

(F) Military Rule of Evidence 615, relating to the exclusion of witnesses.

(f) COUNSEL FOR ACCUSED INTERVIEW OF VICTIM OF ALLEGED OFFENSE. —

(1) Upon notice by counsel for the Government to counsel for the accused of
the name of an alleged victim of an offense under this chapter who counsel for the
Government intends to call as a witness at a proceeding under this chapter, counsel
for the accused shall make any request to interview the victim through the Special
Victim’s Counsel or other counsel for the victim, if applicable.
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(2) If requested by an alleged victim who is subject to a request for interview
under paragraph (1), any interview of the victim by counsel for the accused shall
take place only in the presence of the counsel for the Government, a counsel for the
victim, or, if applicable, a victim advocate.

SUBCHAPTER II—APPREHENSION AND RESTRAINT
Sec. Art.

807. 7.  Apprehension.

808. 8. Apprehension of deserters.

809. 9. Imposition of restraint.

810.  10. Restraint of persons charged.

811.  11. Reports and receiving of prisoners.

812.  12. Prohibition of confinement of members of the Armed Forces
with enemy prisoners and certain others.

813.  13. Punishment prohibited before trial.

814.  14. Delivery of offenders to civil authorities.

§807. Art. 7. Apprehension
(a) Apprehension is the taking of a person into custody.

(b) Any person authorized under regulations governing the armed forces to appre-
hend persons subject to this chapter or to trial thereunder may do so upon reasonable
belief that an offense has been committed and that the person apprehended commit-
ted it.

(c) Commissioned officers, warrant officers, petty officers, and noncommissioned
officers have authority to quell quarrels, frays, and disorders among persons sub-
ject to this chapter and to apprehend persons subject to this chapter who take part
therein.

§808. Art. 8. Apprehension of deserters

Any civil officer having authority to apprehend offenders under the laws of the
United States or of a State, Commonwealth, possession, or the District of Columbia
may summarily apprehend a deserter from the armed forces and deliver him into
the custody of those forces.

§809. Art. 9. Imposition of restraint

(a) Arrest is the restraint of a person by an order, not imposed as a punishment for
an offense, directing him to remain within certain specified limits. Confinement is
the physical restraint of a person.

(b) An enlisted member may be ordered into arrest or confinement by any commis-
sioned officer by an order, oral or written, delivered in person or through other per-
sons subject to this chapter. A commanding officer may authorize warrant officers,
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petty officers, or noncommissioned officers to order enlisted members of his com-
mand or subject to his authority into arrest or confinement.

(c) A commissioned officer, a warrant officer, or a civilian subject to this chapter or
to trial thereunder may be ordered into arrest or confinement only by a command-
ing officer to whose authority he is subject, by an order, oral or written, delivered
in person or by another commissioned officer. The authority to order such persons
into arrest or confinement may not be delegated.

(d) No person may be ordered into arrest or confinement except for probable cause.

(e) Nothing in this article limits the authority of persons authorized to apprehend
offenders to secure the custody of an alleged offender until proper authority may be
notified.

§810. Art. 10. Restraint of persons charged

(a) IN GENERAL.—

(1) Subject to paragraph (2), any person subject to this chapter who is charged
with an offense under this chapter may be ordered into arrest or confinement as the
circumstances require.

(2) When a person subject to this chapter is charged only with an offense that
is normally tried by summary court-martial, the person ordinarily shall not be
ordered into confinement.

(b) NOTIFICATION TO ACCUSED AND RELATED PROCEDURES. —

(1) When a person subject to this chapter is ordered into arrest or confinement
before trial, immediate steps shall be taken —

(A) to inform the person of the specific offense of which the person is accused;
and

(B) to try the person or to dismiss the charges and release the person.

(2) To facilitate compliance with paragraph (1), the President shall prescribe reg-
ulations setting forth procedures relating to referral for trial, including procedures
for prompt forwarding of the charges and specifications and, if applicable, the pre-
liminary hearing report submitted under section 832 of this title (article 32).

§811. Art. 11. Reports and receiving of prisoners

(a) No provost marshal, commander of a guard, or master at arms may refuse to
receive or keep any prisoner committed to his charge by a commissioned officer
of the armed forces, when the committing officer furnishes a statement, signed by
him, of the offense charged against the prisoner.

(b) Every commander of a guard or master at arms to whose charge a prisoner is
committed shall, within twenty-four hours after that commitment or as soon as he
is relieved from guard, report to the commanding officer the name of the prisoner,
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the offense charged against him, and the name of the person who ordered or autho-
rized the commitment.

§812. Art. 12. Prohibition of confinement of members of the armed
forces with enemy prisoners and certain others

No member of the armed forces may be placed in confinement in immediate
association with—
(1) enemy prisoners; or
(2) other individuals—
(A) who are detained under the law of war and are foreign nationals; and

(B) who are not members of the armed forces.

§813. Art. 13. Punishment prohibited before trial

No person, while being held for trial, may be subjected to punishment or penalty
other than arrest or confinement upon the charges pending against him, nor shall
the arrest or confinement imposed upon him be any more rigorous than the cir-
cumstances require to insure his presence, but he may be subjected to minor pun-
ishment during that period for infractions of discipline.

§814. Art. 14. Delivery of offenders to civil authorities

(a) Under such regulations as the Secretary concerned may prescribe, a member
of the armed forces accused of an offense against civil authority may be delivered,
upon request, to the civil authority for trial.

(b) When delivery under this article is made to any civil authority of a person
undergoing sentence of a court-martial, the delivery, if followed by conviction in
a civil tribunal, interrupts the execution of the sentence of the court-martial, and
the offender after having answered to the civil authorities for his offense shall, upon
the request of competent military authority, be returned to military custody for the
completion of his sentence.

SUBCHAPTER III. NON-JUDICIAL PUNISHMENT
Sec. Art.

815.  15. Commanding officer’s non-judicial punishment.

§815. Art. 15. Commanding officer’s non-judicial punishment

(a) Under such regulations as the President may prescribe, and under such addi-
tional regulations as may be prescribed by the Secretary concerned, limitations may
be placed on the powers granted by this article with respect to the kind and amount
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of punishment authorized, the categories of commanding officers and warrant offi-
cers exercising command authorized to exercise those powers, the applicability of
this article to an accused who demands trial by court-martial, and the kinds of
courts-martial to which the case may be referred upon such a demand. However,
except in the case of a member attached to or embarked in a vessel, punishment may
not be imposed upon any member of the armed forces under this article if the mem-
ber has, before the imposition of such punishment, demanded trial by court-martial
in lieu of such punishment. Under similar regulations, rules may be prescribed with
respect to the suspension of punishments authorized hereunder. If authorized by
regulations of the Secretary concerned, a commanding officer exercising general
court-martial jurisdiction or an officer of general or flag rank in command may
delegate his powers under this article to a principal assistant.

(b) Subject to subsection (a), any commanding officer may, in addition to or in
lieu of admonition or reprimand, impose one or more of the following disciplinary
punishments for minor offenses without the intervention of a court-martial —

(1) upon officers of his command —

(A) restriction to certain specified limits, with or without suspension from
duty, for not more than 30 consecutive days;

(B) if imposed by an officer exercising general court-martial jurisdiction or an
officer of general or flag rank in command—

(i) arrest in quarters for not more than 30 consecutive days;

(ii) forfeiture of not more than one-half of one month’s pay per month for
two months;

(iii) restriction to certain specified limits, with or without suspension from
duty, for not more than 60 consecutive days;

(iv) detention of not more than one-half of one month’s pay per month for
three months;

(2) upon other personnel of his command —

(A) if imposed upon a person attached to or embarked in a vessel, confinement
for not more than three consecutive days;

(B) correctional custody for not more than seven consecutive days;
(C) forfeiture of not more than seven days’ pay;

(D) reduction to the next inferior pay grade, if the grade from which demoted
is within the promotion authority of the officer imposing the reduction or any offi-
cer subordinate to the one who imposes the reduction;

(E) extra duties, including fatigue or other duties, for not more than 14 con-
secutive days;
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(F) restriction to certain specified limits, with or without suspension from
duty, for not more than 14 consecutive days;

(G) detention of not more than 14 days’ pay;

(H) if imposed by an officer of the grade of major or lieutenant commander,
or above—

(i) the punishment authorized under clause (A);
(ii) correctional custody for not more than 30 consecutive days;

(iii) forfeiture of not more than one-half of one month’s pay per month for
two months;

(iv) reduction to the lowest or any intermediate pay grade, if the grade from
which demoted is within the promotion authority of the officer imposing the reduc-
tion or any officer subordinate to the one who imposes the reduction, but an enlisted
member in a pay grade above E—4 may not be reduced more than two pay grades;

(v) extra duties, including fatigue or other duties, for not more than 45 con-
secutive days;

(vi) restrictions to certain specified limits, with or without suspension from
duty, for not more than 60 consecutive days;

(vii) detention of not more than one-half of one month’s pay per month
for three months. Detention of pay shall be for a stated period of not more than one
year but if the offender’s term of service expires earlier, the detention shall termi-
nate upon that expiration. No two or more of the punishments of arrest in quarters,
confinement, correctional custody, extra duties, and restriction may be combined
to run consecutively in the maximum amount imposable for each. Whenever any
of those punishments are combined to run consecutively, there must be an appor-
tionment. In addition, forfeiture of pay may not be combined with detention of
pay without an apportionment. For the purposes of this subsection, “correctional
custody” is the physical restraint of a person during duty or nonduty hours and may
include extra duties, fatigue duties, or hard labor. If practicable, correctional cus-
tody will not be served in immediate association with persons awaiting trial or held
in confinement pursuant to trial by court-martial.

(c) An officer in charge may impose upon enlisted members assigned to the unit of
which he is in charge such of the punishments authorized under subsection (b)(2)
(A)—(G) as the Secretary concerned may specifically prescribe by regulation.

(d) The officer who imposes the punishment authorized in subsection (b), or his
successor in command, may, at any time, suspend probationally any part or amount
of the unexecuted punishment imposed and may suspend probationally a reduction
in grade or a forfeiture imposed under subsection (b), whether or not executed. In
addition, he may, at any time, remit or mitigate any part or amount of the unex-
ecuted punishment imposed and may set aside in whole or in part the punishment,
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whether executed or unexecuted, and restore all rights, privileges, and property
affected. He may also mitigate reduction in grade to forfeiture or detention of pay.
When mitigating—

(1) arrest in quarters to restriction;
(2) confinement to correctional custody;

(3) correctional custody or confinement to extra duties or restriction, or both;
or

(4) extra duties to restriction;

the mitigated punishment shall not be for a greater period than the punishment
mitigated. When mitigating forfeiture of pay to detention of pay, the amount of the
detention shall not be greater than the amount of the forfeiture. When mitigating
reduction in grade to forfeiture or detention of pay, the amount of the forfeiture or
detention shall not be greater than the amount that could have been imposed ini-
tially under this article by the officer who imposed the punishment mitigated.

(e) A person punished under this article who considers his punishment unjust or
disproportionate to the offense may, through the proper channel, appeal to the
next superior authority. The appeal shall be promptly forwarded and decided,
but the person punished may in the meantime be required to undergo the pun-
ishment adjudged. The superior authority may exercise the same powers with
respect to the punishment imposed as may be exercised under subsection (d) by
the officer who imposed the punishment. Before acting on an appeal from a pun-
ishment of —

(1) arrest in quarters for more than seven days;

(2) correctional custody for more than seven days;

(3) forfeiture of more than seven days’ pay;

(4) reduction of one or more pay grades from the fourth or a higher pay grade;
(5) extra duties for more than 14 days;

(6) restriction for more than 14 days; or

(7) detention of more than 14 days’ pay; the authority who is to act on the appeal
shall refer the case to a judge advocate or a lawyer of the Department of Homeland
Security for consideration and advice, and may so refer the case upon appeal from
any punishment imposed under subsection (b).

(f) The imposition and enforcement of disciplinary punishment under this article
for any act or omission is not a bar to trial by court-martial for a serious crime or
offense growing out of the same act or omission, and not properly punishable under
this article; but the fact that a disciplinary punishment has been enforced may be
shown by the accused upon trial, and when so shown shall be considered in deter-
mining the measure of punishment to be adjudged in the event of a finding of guilty.
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(g) The Secretary concerned may, by regulation, prescribe the form of records to be
kept of proceedings under this article and may also prescribe that certain categories
of those proceedings shall be in writing.

SUBCHAPTER IV. COURT-MARTIAL JURISDICTION
Sec. Art.

816. 16. Courts-martial classified.

817.  17. Jurisdiction of courts-martial in general.
818. 18. Jurisdiction of general courts-martial.

819.  19. Jurisdiction of special courts-martial.

820.  20. Jurisdiction of summary courts-martial.
821. 21. Jurisdiction of courts-martial not exclusive.

§816. Art. 16. Courts-martial classified
(a) IN GENERAL.— The three kinds of courts-martial in each of the armed forces
are the following:

(1) General courts-martial, as described in subsection (b).

(2) Special courts-martial, as described in subsection (c).

(3) Summary courts-martial, as described in subsection (d).

(b) GENERAL CoOURTS-MARTIAL.— General courts-martial are of the following
three types:

(1) A general court-martial consisting of a military judge and eight members,
subject to sections 825(d)(3) and 829 of this title (articles 25(d)(3) and 29).

(2) In a capital case, a general court-martial consisting of a military judge and
the number of members determined under section 825a of this title (article 25a),
subject to sections 825(e)(3) and 829 of this title (articles 25(e)(3) and 29.

(3) A general court-martial consisting of a military judge alone, if, before the
court is assembled, the accused, knowing the identity of the military judge and
after consultation with defense counsel, requests, orally on the record or in writ-
ing, a court composed of a military judge alone and the military judge approves the
request.

(c) SpeciaL CoURTS-MARTIAL.— Special courts-martial are of the following two
types:

(1) A special court-martial, consisting of a military judge and four members,
subject to sections 825(e)(3) and 829 of this title (articles 25(e)(3) and 29.

(2) A special court-martial consisting of a military judge alone—
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(A) if the case is so referred by the convening authority, subject to section 819
of this title (article 19) and such limitations as the President may prescribe by regu-
lation; or

(B) if the case is referred under paragraph (1) and, before the court is assem-
bled, the accused, knowing the identity of the military judge and after consultation
with defense counsel, requests, orally on the record or in writing, a court composed
of a military judge alone and the military judge approves the request.

(d) SuMMARY COURT-MARTIAL.— A summary court-martial consists of one com-
missioned officer.

§817. Art. 17. Jurisdiction of courts-martial in general

(a) Each armed force has court-martial jurisdiction over all persons subject to this
chapter. The exercise of jurisdiction by one armed force over personnel of another
armed force shall be in accordance with regulations prescribed by the President.

(b) In all cases, departmental review after that by the officer with authority to
convene a general court-martial for the command which held the trial, where that
review is required under this chapter, shall be carried out by the department that
includes the armed force of which the accused is a member.

§818. Art. 18. Jurisdiction of general courts-martial

(a) Subject to section 817 of this title (article 17), general courts-martial have juris-
diction to try persons subject to this chapter for any offense made punishable by this
chapter and may, under such limitations as the President may prescribe, adjudge
any punishment not forbidden by this chapter, including the penalty of death when
specifically authorized by this chapter. General courts-martial also have jurisdic-
tion to try any person who by the law of war is subject to trial by a military tribunal
and may adjudge any punishment permitted by the law of war.

(b) A general court-martial of the kind specified in section 816(b)(3) of this title
(article 16(b)(3)) shall not have jurisdiction to try any person for any offense for
which the death penalty may be adjudged unless the case has been previously
referred to trial as a noncapital case.

(c) Consistent with sections 819 and 820 of this title (articles 19 and 20), only gen-
eral courts-martial have jurisdiction over the following offenses:

(1) A violation of subsection (a) or (b) of section 920 of this title (article 120).
(2) A violation of subsection (a) or (b) of section 920b of this title (article 120b).

(3) An attempt to commit an offense specified in paragraph (1) or (2) that is pun-
ishable under section 880 of this title (article 80).
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§819. Art. 19. Jurisdiction of special courts-martial

(a) IN GENERAL.— Subject to section 817 of this title (article 17), special courts-
martial have jurisdiction to try persons subject to this chapter for any noncapital
offense made punishable by this chapter and, under such regulations as the Pres-
ident may prescribe, for capital offenses. Special courts-martial may, under such
limitations as the President may prescribe, adjudge any punishment not forbidden
by this chapter except death, dishonorable discharge, dismissal, confinement for
more than one year, hard labor without confinement for more than three months,
forfeiture of pay exceeding two-thirds pay per month, or forfeiture of pay for more
than one year.

(b) ApprTioNAL LimrTaTION. —Neither a bad-conduct discharge, nor confinement
for more than six months, nor forfeiture of pay for more than six months may be
adjudged if charges and specifications are referred to a special court-martial con-
sisting of a military judge alone under section 816(c)(2)(A) of this title (article 16(c)
(2)(A)).

(c) MiLrtary MacisTRATE.— If charges and specifications are referred to a special
court-martial consisting of a military judge alone under section 816(c)(2)(A) of this
title (article 16(c)(2)(A)), the military judge, with the consent of the parties, may
designate a military magistrate to preside over the special court-martial.

§820. Art. 20. Jurisdiction of summary courts-martial

(a) IN GENERAL.— Subject to section 817 of this title (article 17), summary courts-
martial have jurisdiction to try persons subject to this chapter, except officers,
cadets, aviation cadets, and midshipmen, for any noncapital offense made punish-
able by this chapter. No person with respect to whom summary courts-martial have
jurisdiction may be brought to trial before a summary court-martial if he objects
thereto. If objection to trial by summary court-martial is made by an accused, trial
may be ordered by special or general court-martial as may be appropriate. Sum-
mary courts-martial may, under such limitations as the President may prescribe,
adjudge any punishment not forbidden by this chapter except death, dismissal, dis-
honorable or bad-conduct discharge, confinement for more than one month, hard-
labor without confinement for more than 45 days, restriction to specified limits for
more than two months, or forfeiture of more than two-thirds of one month’s pay.

(b) Non-CriMINAL FORUM.— A summary court-martial is a non-criminal forum.
A finding of guilty at a summary court-martial does not constitute a criminal
conviction.

§821. Art. 21. Jurisdiction of courts-martial not exclusive

The provisions of this chapter conferring jurisdiction upon courts-martial do
not deprive military commissions, provost courts, or other military tribunals of
concurrent jurisdiction with respect to offenders or offenses that by statute or by
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the law of war may be tried by military commissions, provost courts, or other mili-
tary tribunals. This section does not apply to a military commission established
under chapter 47A of this title.

SUBCHAPTER V. COMPOSITION OF COURTS-MARTIAL
Sec. Art

822.  22. Who may convene general courts-martial.

823.  23. Who may convene special courts-martial.

824.  24. Who may convene summary courts-martial.

825.  25. Who may serve on courts-martial.

825a. 25a. Number of court-martial members in capital cases

826.  26. Military judge of a general or special courts-martial.

826a. 26a. Military magistrates

827.  27. Detail of trial counsel and defense counsel.

828.  28. Detail or employment of reporters and interpreters.

829.  29. Assembly and impaneling of members; detail of new members and
military judges.

§822. Art. 22. Who may convene general courts-martial
(a) General courts-martial may be convened by—
(1) the President of the United States;
(2) the Secretary of Defense;
(3) the commanding officer of a unified or specified combatant command;
(4) the Secretary concerned;

(5) the commanding officer of an Army Group, an Army, an Army Corps, a divi-
sion, a separate brigade, or a corresponding unit of the Army or Marine Corps;

(6) the commander of a fleet; the commanding officer of a naval station or larger
shore activity of the Navy beyond the United States;

(7) the commanding officer of an air command, an air force, an air division, or a
separate wing of the Air Force or Marine Corps;

(8) any other commanding officer designated by the Secretary concerned; or

(9) any other commanding officer in any of the armed forces when empowered
by the President.

(b) If any such commanding officer is an accuser, the court shall be convened by
superior competent authority, and may in any case be convened by such authority if
considered desirable by him.

§823. Art. 23. Who may convene special courts-martial

(a) Special courts-martial may be convened by —
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(1) any person who may convene a general court-martial;

(2) the commanding officer of a district, garrison, fort, camp, station, Air Force
base, auxiliary air field, or other place where members of the Army or the Air Force
are on duty;

(3) the commanding officer of a brigade, regiment, detached battalion, or cor-
responding unit of the Armys;

(4) the commanding officer of a wing, group, or separate squadron of the Air
Force;

(5) the commanding officer of any naval or Coast Guard vessel, shipyard, base, or
station; the commanding officer of any Marine brigade, regiment, detached battal-
ion, or corresponding unit; the commanding officer of any Marine barracks, wing,
group, separate squadron, station, base, auxiliary air field, or other place where
members of the Marine Corps are on duty;

(6) the commanding officer of any separate or detached command or group of
detached units of any of the armed forces placed under a single commander for this
purpose; or

(7) the commanding officer or officer in charge of any other command when

empowered by the Secretary concerned.

(b) If any such officer is an accuser, the court shall be convened by superior com-
petent authority, and may in any case be convened by such authority if considered
advisable by him.

§ 824. Art. 24. Who may convene summary courts-martial
(a) Summary courts-martial may be convened by —
(1) any person who may convene a general or special court-martial;

(2) the commanding officer of a detached company, or other detachment of the
Army;

(3) the commanding officer of a detached squadron or other detachment of the
Air Force; or

(4) the commanding officer or officer in charge of any other command when
empowered by the Secretary concerned.

(b) When only one commissioned officer is present with a command or detachment
he shall be the summary court-martial of that command or detachment and shall
hear and determine all summary court-martial cases brought before him. Sum-
mary courts-martial may, however, be convened in any case by superior competent
authority when considered desirable by him.
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§825. Art. 25. Who may serve on courts-martial

(a) Any commissioned officer on active duty is eligible to serve on all courts-martial
for the trial of any person who may lawfully be brought before such courts for trial.

(b) Any warrant officer on active duty is eligible to serve on general and special
courts-martial for the trial of any person, other than a commissioned officer, who
may lawfully be brought before such courts for trial.

(c)(1) Any enlisted member on active duty is eligible to serve on a general or special
court-martial for the trial of any other enlisted member.

(2) Before a court-martial with a military judge and members is assembled for
trial, an enlisted member who is an accused may personally request, orally on the
record or in writing, that—

(A) the membership of the court-martial be comprised entirely of officers; or

(B) enlisted members comprise at least one-third of the membership of the
court-martial, regardless of whether enlisted members have been detailed to the
court-martial.

(3) Except as provided in paragraph (4), after such a request, the accused may not
be tried by a general or special court-martial if the membership of the court-martial
is inconsistent with the request.

(4) If, because of physical conditions or military exigencies, a sufficient number
of eligible officers or enlisted members, as the case may be, are not available to carry
out paragraph (2), the trial may nevertheless be held. In that event, the convening
authority shall make a detailed written statement of the reasons for nonavailability.
The statement shall be appended to the record.

(d)(1) Except as provided in paragraph (2) for capital offenses, the accused in a
court-martial with a military judge and members may, after the findings are
announced and before any matter is presented in the sentencing phase, request,
orally on the record or in writing, sentencing by members.

(2) In a capital case, the accused shall be sentenced by the members for all offenses
for which the court-martial may sentence the accused to death in accordance with
section 853(c) of this title (article 53(c)).

(3) In a capital case, if the accused is convicted of a non-capital offense, the
accused shall be sentenced for such non-capital offense in accordance with sec-
tion 853(b) of this title (article 53(b)), regardless of whether the accused is
convicted of an offense for which the court-martial may sentence the accused to

death.

(e)(1) When it can be avoided, no member of an armed force may be tried by a
court-martial any member of which is junior to him in rank or grade.

(2) When convening a court-martial, the convening authority shall detail as
members thereof such members of the armed forces as, in his opinion, are best
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qualified for the duty by reason of age, education, training, experience, length of
service, and judicial temperament. No member of an armed force is eligible to serve
as a member of a general or special court-martial when he is the accuser or a witness
for the prosecution or has acted as preliminary hearing officer or as counsel in the
same case.

(3) The convening authority shall detail not less than the number of members
necessary to impanel the court-martial under section 829 of this title (article 29).

(f) Before a court-martial is assembled for the trial of a case, the convening author-
ity may excuse a member of the court from participating in the case. Under such
regulations as the Secretary concerned may prescribe, the convening authority may
delegate his authority under this subsection to his staff judge advocate or legal offi-
cer or to any other principal assistant.

§825a. Art. 25a. Number of court-martial members in capital cases

(a) In GENERAL.—In a case in which the accused may be sentenced to death, the
number of members shall be 12.

(b) Case No LonGger CapiTaL.— Subject to section 829 of this title (article 29) —

(1) if a case is referred for trial as a capital case and, before the members are
impaneled, the accused may no longer be sentenced to death, the number of mem-

bers shall be eight; and

(2) if a case is referred for trial as a capital case and, after the members are impan-
eled, the accused may no longer be sentenced to death, the number of members
shall remain 12.

§826. Art. 26. Military judge of a general or special court-martial

(a) A military judge shall be detailed to each general and special court-martial. The
Secretary concerned shall prescribe regulations providing for the manner in which
military judges are detailed for such courts-martial and for the persons who are
authorized to detail military judges for such courts-martial. The military judge shall
preside over each open session of the court-martial to which he has been detailed.

(b) A military judge shall be a commissioned officer of the armed forces who is a
member of the bar of a Federal court or a member of the bar of the highest court of
a State and who is certified to be qualified, by reason of education, training, experi-
ence, and judicial temperament, for duty as a military judge by the Judge Advocate
General of the armed force of which such military judge is a member.

(c)(1) In accordance with regulations prescribed under subsection (a), a military
judge of a general or special court-martial shall be designated for detail by the Judge
Advocate General of the armed force of which the military judge is a member.

(2) Neither the convening authority nor any member of the staff of the convening
authority shall prepare or review any report concerning the effectiveness, fitness, or
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efficiency of the military judge so detailed, which relates to the military judge’s per-
formance of duty as a military judge.

(3) A commissioned officer who is certified to be qualified for duty as a military
judge of a general court-martial —

(A) may perform such duties only when the officer is assigned and directly
responsible to the Judge Advocate General of the armed force of which the military
judge is a member; and

(B) may perform duties of a judicial or nonjudicial nature other than those
relating to the officer’s primary duty as a military judge of a general court-martial
when such duties are assigned to the officer by or with the approval of that Judge
Advocate General.

(4) In accordance with regulations prescribed by the President, assignments of
military judges under this section (article) shall be for appropriate minimum peri-
ods, subject to such exceptions as may be authorized in the regulations.

(d) No person is eligible to act as military judge in a case if he is the accuser or a
witness for the prosecution or has acted as preliminary hearing officer or a counsel
in the same case.

(e) The military judge of a court-martial may not consult with the members of the
court except in the presence of the accused, trial counsel, and defense counsel, nor
may he vote with the members of the court.

(f) A military judge may be detailed under subsection (a) to a court-martial or a
proceeding under section 830a of this title (article 30a) that is convened in a dif-
ferent armed force, when so permitted by the Judge Advocate General of the armed
force of which the military judge is a member.

(g) In accordance with regulations prescribed by the President, each Judge Advocate
General shall designate a chief trial judge from among the members of the appli-
cable trial judiciary.

§826a. Art. 26a. Military magistrates

(a) QuaLiricaTIONS.— A military magistrate shall be a commissioned officer of the
armed forces who—

(1) is a member of the bar of a Federal court or a member of the bar of the highest
court of a State; and

(2) is certified to be qualified, by reason of education, training, experience, and
judicial temperament, for duty as a military magistrate by the Judge Advocate Gen-
eral of the armed force of which the officer is a member.

(b) DuTies.—In accordance with regulations prescribed by the Secretary con-
cerned, in addition to duties when designated under section 819 of this title or sec-
tion 830a of this title (articles 19 or 30a), a military magistrate may be assigned to
perform other duties of a nonjudicial nature.
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§827. Art. 27. Detail of trial counsel and defense counsel

(a)(1) Trial counsel and defense counsel shall be detailed for each general and
special court-martial. Assistant trial counsel and assistant and associate defense
counsel may be detailed for each general and special court-martial. The Secretary
concerned shall prescribe regulations providing for the manner in which counsel
are detailed for such courts-martial and for the persons who are authorized to detail
counsel for such courts-martial.

(2) No person who, with respect to a case, has served as a preliminary hearing
officer, court member, military judge, military magistrate, or appellate judge, may
later serve as trial counsel, assistant trial counsel, or, unless expressly requested by the
accused, as defense counsel or assistant or associate defense counsel in the same case.
No person who has acted for the prosecution may act later in the same case for the
defense, nor may any person who has acted for the defense act later in the same case
for the prosecution.

(b) Trial counsel, defense counsel, or assistant defense counsel detailed for a general
court-martial —

(1) must be a judge advocate who is a graduate of an accredited law school or is a
member of the bar of a Federal court or of the highest court of a State; or must be
a member of the bar of a Federal court or of the highest court of a State; and

(2) must be certified as competent to perform such duties by the Judge Advocate
General of the armed force of which he is a member.

(c)(1) Defense counsel and assistant defense counsel detailed for a special court-
martial shall have the qualifications set forth in subsection (b).

(2) Trial counsel and assistant trial counsel detailed for a special court-martial
and assistant trial counsel detailed for a general court-martial must be determined
to be competent to perform such duties by the Judge Advocate General, under such
rules as the President may prescribe.

(d) To the greatest extent practicable, in any capital case, at least one defense counsel
shall, as determined by the Judge Advocate General, be learned in the law applicable
to such cases. If necessary, this counsel may be a civilian and, if so, may be compen-
sated in accordance with regulations prescribed by the Secretary of Defense.

§ 828. Art. 28. Detail or employment of reporters and interpreters

Under such regulations as the Secretary concerned may prescribe, the convening
authority of a court-martial, military commission, or court of inquiry shall detail
or employ qualified court reporters, who shall record the proceedings of and testi-
mony taken before that court or commission. Under like regulations the convening
authority of a court-martial, military commission, or court of inquiry may detail or
employ interpreters who shall interpret for the court or commission. This section
does not apply to a military commission established under chapter 47A of this title.
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§829. Art. 29. Assembly and impaneling of members; detail of
new members and military judges

(a) AssemBLY.— The military judge shall announce the assembly of a general or
special court-martial with members. After such a court-martial is assembled, no
member may be absent, unless the member is excused —

(1) as a result of a challenge;
(2) under subsection (b)(1)(B); or

(3) by order of the military judge or the convening authority for disability or
other good cause.

(b) IMPANELING. —

(1) Under rules prescribed by the President, the military judge of a general or
special court-martial with members shall —

(A) after determination of challenges, impanel the court-martial; and

(B) excuse the members who, having been assembled, are not impaneled.
(2) In a general court-martial, the military judge shall impanel —

(A) 12 members in a capital case; and

(B) eight members in a noncapital case.
(3) In a special court-martial, the military judge shall impanel four members.

(c) ALTERNATE MEMBERS.— In addition to members under subsection (b), the mil-
itary judge shall impanel alternate members, if the convening authority authorizes
alternate members.

(d) DETAIL OF NEW MEMBERS. —

(1) If, after members are impaneled, the membership of the court-martial is
reduced to—

(A) fewer than 12 members with respect to a general court-martial in a capital
case;

(B) fewer than six members with respect to a general court-martial in a non-
capital case; or

(C) fewer than four members with respect to a special court-martial;

the trial may not proceed unless the convening authority details new members and,
from among the members so detailed, the military judge impanels new members
sufficient in number to provide the membership specified in paragraph (2).

(2) The membership referred to in paragraph (1) is as follows:
(A) 12 members with respect to a general court-martial in a capital case.

(B) At least six but not more than eight members with respect to a general
court-martial in a noncapital case.
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(C) Four members with respect to a special court-martial.

(e) DETAIL OF NEW MILITARY JUDGE.—If the military judge is unable to proceed
with the trial because of disability or otherwise, a new military judge shall be
detailed to the court-martial.

(f) EVIDENCE. —

(1) In the case of new members under subsection (d), the trial may proceed with
the new members present after the evidence previously introduced is read or, in the
case of audiotape, videotape, or similar recording, is played, in the presence of the
new members, the military judge, the accused, and counsel for both sides.

(2) In the case of a new military judge under subsection (e), the trial shall pro-
ceed as if no evidence had been introduced, unless the evidence previously intro-
duced is read or, in the case of audiotape, videotape, or similar recording, is played,
in the presence of the new military judge, the accused, and counsel for both sides.

SUBCHAPTER VI. PRE-TRIAL PROCEDURE
Sec. Art.

830.  30. Charges and specifications.

830a.  30a. Certain proceedings conducted before referral.

831.  31. Compulsory self-incrimination prohibited.

832.  32. Preliminary hearing required before referral to general general
court-martial.

833.  33. Disposition guidance.

834.  34. Advice to convening authority before reference for trial.

835. 35. Service of charges; commencement of trial.

§830. Art. 30. Charges and specifications

(a) In GENERAL.— Charges and specifications—
(1) may be preferred only by a person subject to this chapter; and

(2) shall be preferred by presentment in writing, signed under oath before a com-
missioned officer of the armed forces who is authorized to administer oaths.

(b) REQUIRED CONTENT.— The writing under subsection (a) shall state that—

(1) the signer has personal knowledge of, or has investigated, the matters set forth
in the charges and specifications; and

(2) the matters set forth in the charges and specifications are true, to the best of
the knowledge and belief of the signer.

(c) Duty oF PropER AuTHORITY.— When charges and specifications are preferred
under subsection (a), the proper authority shall, as soon as practicable—
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(1) inform the person accused of the charges and specifications; and

(2) determine what disposition should be made of the charges and specifications
in the interest of justice and discipline.

§830a. Art. 30a. Certain proceedings conducted before referral

(a) IN GENERAL.—

(1) Proceedings may be conducted to review, or otherwise act on the following
matters before referral of charges and specifications to court-martial for trial in
accordance with regulations prescribed by the President:

(A) Pre-referral investigative subpoenas.
(B) Pre-referral warrants or orders for electronic communications.
(C) Pre-referral matters referred by an appellate court.

(D) Pre-referral matters under subsection (c) and (e) of section 806b of this
title (article 6b).

(2) The regulations prescribed under paragraph (1) shall—

(A) include procedures for the review of such rulings that may be ordered
under this section as the President considers appropriate; and

(B) provide such limitations on the relief that may be ordered under this sec-
tion as the President considers appropriate.

(3) If any matter in a proceeding under this section becomes a subject at issue
with respect to charges that have been referred to a general or special court-martial,
the matter shall be transferred to the military judge detailed to the court-martial.

(b) DETAIL OF MILITARY JUDGE.— The Secretary concerned shall prescribe regula-
tions providing for the manner in which military judges are detailed to proceedings
under subsection (a)(1).

(c) DISCRETION TO DESIGNATE MAGISTRATE TO PRESIDE.—In accordance with
regulations prescribed by the Secretary concerned, a military judge detailed to a
proceeding under subsection (a)(1), other than a proceeding described in subpara-
graph (B) of that subsection, may designate a military magistrate to preside over the
proceeding.

§831. Art. 31. Compulsory self-incrimination prohibited

(a) No person subject to this chapter may compel any person to incriminate himself
or to answer any question the answer to which may tend to incriminate him.

(b) No person subject to this chapter may interrogate, or request any statement
from, an accused or a person suspected of an offense without first informing him
of the nature of the accusation and advising him that he does not have to make
any statement regarding the offense of which he is accused or suspected and that
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any statement made by him may be used as evidence against him in a trial by
court-martial.

(c) No person subject to this chapter may compel any person to make a statement
or produce evidence before any military tribunal if the statement or evidence is not
material to the issue and may tend to degrade him.

(d) No statement obtained from any person in violation of this article, or through
the use of coercion, unlawful influence, or unlawful inducement may be received in
evidence against him in a trial by court-martial.

§832. Art. 32. Preliminary hearing required before referral to
general court-martial

(a) IN GENERAL. —
(1)(A) Except as provided in subparagraph (B), a preliminary hearing shall be
held before referral of charges and specifications for trial by general court-martial.

The preliminary hearing shall be conducted by an impartial hearing officer, detailed
by the convening authority in accordance with subsection (b).

(B) Under regulations prescribed by the President, a preliminary hearing need
not be held if the accused submits a written waiver to the convening authority and
the convening authority determines that a hearing is not required.

(2) The purpose of the preliminary hearing shall be limited to determining the
following:

(A) Whether or not the specification alleges an offense under this chapter.

(B) Whether or not there is probable cause to believe that the accused com-
mitted the offense charged.

(C) Whether or not the convening authority has court-martial jurisdiction
over the accused and over the offense.

(D) A recommendation as to the disposition that should be made of the case.
(b) HEARING OFFICER. —

(1) A preliminary hearing under this section shall be conducted by an impartial
hearing officer, who —

(A) whenever practicable, shall be a judge advocate who is certified under sec-
tion 827(b)(2) of this title (article 27(b)(2)); or

(B) when it is not practicable to appoint a judge advocate because of excep-
tional circumstances, is not a judge advocate so certified.

(2) In the case of a hearing officer under paragraph (1)(B), a judge advocate who
is certified under section 827(b)(2) of this title (article 27(b)(2)) shall be available to
provide legal advice to the hearing officer.
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(3) Whenever practicable, the hearing officer shall be equal in grade or senior in
grade to military counsel who are detailed to represent the accused or the Govern-
ment at the preliminary hearing.

(c) REPORT To CONVENING AUTHORITY.— After a preliminary hearing under this
section, the hearing officer shall submit to the convening authority a written report
(accompanied by a recording of the preliminary hearing under subsection (e)) that
includes the following:

(1) For each specification, a statement of the reasoning and conclusions of the
hearing officer with respect to determinations under subsection (a)(2), including
a summary of relevant witness testimony and documentary evidence presented at
the hearing and any observations of the hearing officer concerning the testimony of
witnesses and the availability and admissibility of evidence at trial.

(2) Recommendations for any necessary modifications to the form of the charges
or specifications.

(3) An analysis of any additional information submitted after the hearing by the
parties or by a victim of an offense, that, under such rules as the President may pre-
scribe, is relevant to disposition under sections 830 and 834 of this title (articles 30
and 34).

(4) A statement of action taken on evidence adduced with respect to uncharged
offenses, as described in subsection (f).

(d) RicaTs oF AccUseD AND VicTiM.— (1) The accused shall be advised of the
charges against the accused and of the accused’s right to be represented by counsel
at the preliminary hearing under this section. The accused has the right to be repre-
sented at the preliminary hearing as provided in section 838 of this title (article 38)
and in regulations prescribed under that section.

(2) The accused may cross-examine witnesses who testify at the preliminary
hearing and present additional evidence that is relevant to the issues for determina-
tion under subsection (a)(2).

(3) A victim may not be required to testify at the preliminary hearing. A vic-
tim who declines to testify shall be deemed to be not available for purposes of the
preliminary hearing. A declination under this paragraph shall not serve as the sole
basis for ordering a deposition under section 849 of this title (article 49).

(4) The presentation of evidence and examination (including cross-examination)
of witnesses at a preliminary hearing shall be limited to the matters relevant to
determinations under subsection (a)(2).

(e) RECORDING OF PRELIMINARY HEARING.— A preliminary hearing under subsec-
tion (a) shall be recorded by a suitable recording device. The victim may request the
recording and shall have access to the recording under such rules as the President
may prescribe.
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(f) ErrecT OF EVIDENCE OF UNCHARGED OFFENSE.—If evidence adduced in a
preliminary hearing under subsection (a) indicates that the accused commit-
ted an uncharged offense, the hearing officer may consider the subject matter of
that offense without the accused having first been charged with the offense if the
accused —

(1) is present at the preliminary hearing;
(2) is informed of the nature of each uncharged offense considered; and

(3) is afforded the opportunities for representation, cross-examination, and pre-
sentation consistent with subsection (d).

(g) ErrecT oF VioLaTioN.— The requirements of this section are binding on all
persons administering this chapter, but failure to follow the requirements does not
constitute jurisdictional error. A defect in a report under subsection (c) is not a
basis for relief if the report is in substantial compliance with that subsection.

(h) Victim DerFINED. — In this section, the term “victim” means a person who—

(1) is alleged to have suffered a direct physical, emotional, or pecuniary harm as
a result of the matters set forth in a charge or specification being considered; and

(2) is named in one of the specifications.

§833. Art. 33. Disposition guidance

The President shall direct the Secretary of Defense to issue, in consultation with
the Secretary of the department in which the Coast Guard is operating when it is
not operating as a service in the Navy, non-binding guidance regarding factors that
commanders, convening authorities, staff judge advocates, and judge advocates
should take into account when exercising their duties with respect to disposition of
charges and specifications in the interest of justice and discipline under sections 830
and 834 of this title (articles 30 and 34). Such guidance shall take into account,
with appropriate consideration of military requirements, the principles contained
in official guidance of the Attorney General to attorneys for the Government with
respect to disposition of Federal criminal cases in accordance with the principle of
fair and evenhanded administration of Federal criminal law.

§834. Art. 34. Advice to convening authority before referral for trial

(a) GENERAL COURT-MARTIAL. —

(1) STAFF JUDGE ADVOCATE ADVICE REQUIRED BEFORE REFERRAL.— Before refer-
ral of charges and specifications to a general court-martial for trial, the convening
authority shall submit the matter to the staff judge advocate for advice, which the
staff judge advocate shall provide to the convening authority in writing. The conven-
ing authority may not refer a specification under a charge to a general court-martial
unless the staff judge advocate advises the convening authority in writing that—



UNIFORM CODE OF MILITARY JUSTICE Ixi

(A) the specification alleges an offense under this chapter;

(B) there is probable cause to believe that the accused committed the offense
charged; and

(C) a court-martial would have jurisdiction over the accused and the offense.

(2) STAFF JUDGE ADVOCATE RECOMMENDATION AS TO DISPOSITION. — Together
with the written advice provided under paragraph (1), the staff judge advocate shall
provide a written recommendation to the convening authority as to the disposition
that should be made of the specification in the interest of justice and discipline.

(3) STAFF JUDGE ADVOCATE ADVICE AND RECOMMENDATION TO ACCOMPANY
REFERRAL.— When a convening authority makes a referral for trial by general
court-martial, the written advice of the staff judge advocate under paragraph (1)
and the written recommendation of the staff judge advocate under paragraph (2)
with respect to each specification shall accompany the referral.

(b) SpeciaL COURT-MARTIAL; CONVENING AUTHORITY CONSULTATION WITH
JupGE ADVOCATE. — Before referral of charges and specifications to a special court-
martial for trial, the convening authority shall consult a judge advocate on relevant
legal issues.

(c) GENERAL AND SPECIAL COURTS-MARTIAL; CORRECTION OF CHARGES AND SPEC-
IFICATIONS BEFORE REFERRAL.— Before referral for trial by general court-martial
or special court-martial, changes may be made to charges and specifications—

(1) to correct errors in form; and

(2) when applicable, to conform to the substance of the evidence contained in a
report under section 832(c) of this title (article 32(c)).

(d) REFErRRAL DEFINED.— In this section, the term “referral” means the order of a
convening authority that charges and specifications against an accused be tried by a
specified court-martial.

§835. Art. 35. Service of charges; commencement of trial

(a) IN GENERAL.— Trial counsel detailed for a court-martial under section 827 of
this title (article 27) shall cause to be served upon the accused a copy of the charges
and specifications referred for trial.

(b) COMMENCEMENT OF TRIAL.—

(1) Subject to paragraphs (2) and (3), no trial or other proceeding of a general
court-martial or a special court-martial (including any session under section 839(a)
of this title (article 39(a)) may be held over the objection of the accused —

(A) with respect to a general court-martial, from the time of service through
the fifth day after the date of service; or

(B) with respect to a special court-martial, from the time of service through
the third day after the date of service.
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(2) An objection under paragraph (1) may be raised only at the first session of the
trial or other proceeding and only if the first session occurs before the end of the
applicable period under paragraph (1)(A) or (1)(B). If the first session occurs before
the end of the applicable period, the military judge shall, at that session, inquire as
to whether the defense objects under this subsection.

(3) This subsection shall not apply in time of war.

SUBCHAPTER VII — TRIAL PROCEDURE
Sec. Art.

836.  36. President may prescribe rules.

837. 37 Unlawfully influencing action of court.

838.  38. Duties of trial counsel and defense counsel.

839.  39. Sessions.

840.  40. Continuances.

841.  41. Challenges.

842.  42. Oaths.

843.  43. Statute of limitations.

844.  44. TFormer jeopardy.

845.  45. Pleas of the accused.

846.  46. Opportunity to obtain witnesses and other evidence in trials by
court-martial.

847.  47. Refusal of person not subject to chapter to appear, testify, or produce
evidence.

848.  48. Contempt.

849.  49. Depositions.

850.  50. Admissibility of sworn testimony from records of courts of inquiry.

850a. 50a. Defense of lack of mental responsibility.

851.  51. Voting and rulings.

852. 52. Votes required for conviction, sentencing, and other matters.

853.  53. Findings and sentencing.

853a. 53a. Plea agreements.

854.  54. Record of trial.

§836. Art. 36. President may prescribe rules

(a) Pretrial, trial, and post-trial procedures, including modes of proof, for cases aris-
ing under this chapter triable in courts-martial, military commissions and other
military tribunals, and procedures for courts of inquiry, may be prescribed by the
President by regulations which shall, so far as he considers practicable, apply the
principles of law and the rules of evidence generally recognized in the trial of crimi-
nal cases in the United States district courts, but which may not, except as provided
in chapter 47A of this title, be contrary to or inconsistent with this chapter.
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(b) All rules and regulations made under this article shall be uniform insofar as
practicable, except insofar as applicable to military commissions established under
chapter 47A of this title.

§837. Art. 37. Unlawfully influencing action of court

(a) No authority convening a general, special, or summary court-martial, nor any
other commanding officer, may censure, reprimand, or admonish the court or any
member, military judge, or counsel thereof, with respect to the findings or sentence
adjudged by the court, or with respect to any other exercise of its or his functions
in the conduct of the proceeding. No person subject to this chapter may attempt to
coerce or, by any unauthorized means, influence the action of a court-martial or
any other military tribunal or any member thereof, in reaching the findings or sen-
tence in any case, or the action of any convening, approving, or reviewing authority
with respect to his judicial acts. The foregoing provisions of the subsection shall not
apply with respect to (1) general instructional or informational courses in military
justice if such courses are designed solely for the purpose of instructing members of
a command in the substantive and procedural aspects of courts-martial, or (2) to
statements and instructions given in open court by the military judge, president of
a special court-martial, or counsel.

(b) In the preparation of an effectiveness, fitness, or efficiency report, or any other
report or document used in whole or in part for the purpose of determining whether
a member of the armed forces is qualified to be advanced, in grade, or in determin-
ing the assignment or transfer of a member of the armed forces or in determining
whether a member of the armed forces should be retained on active duty, no person
subject to this chapter may, in preparing any such report (1) consider or evaluate
the performance of duty of any such member as a member of a court-martial, or (2)
give a less favorable rating or evaluation of any member of the armed forces because
of the zeal with which such member, as counsel, represented any accused before a
court-martial.

§ 838. Art. 38. Duties of trial counsel and defense counsel

(a) The trial counsel of a general or special court-martial shall prosecute in the
name of the United States, and shall, under the direction of the court, prepare the
record of the proceedings.

(b)(1) The accused has the right to be represented in his defense before a general
or special court-martial or at a preliminary hearing under section 832 of this title
(article 32) as provided in this subsection.

(2) The accused may be represented by civilian counsel if provided by him.
(3) The accused may be represented —

(A) by military counsel detailed under section 827 of this title (article 27); or
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(B) by military counsel of his own selection if that counsel is reasonably avail-
able (as determined under regulations prescribed under paragraph (7)).

(4) If the accused is represented by civilian counsel, military counsel detailed
or selected under paragraph (3) shall act as associate counsel unless excused at the
request of the accused.

(5) Except as provided under paragraph (6), if the accused is represented by
military counsel of his own selection under paragraph (3)(B), any military counsel
detailed under paragraph (3)(A) shall be excused.

(6) The accused is not entitled to be represented by more than one military coun-
sel. However, the person authorized under regulations prescribed under section 827
of this title (article 27) to detail counsel, in his sole discretion —

(A) may detail additional military counsel as assistant defense counsel; and

(B) if the accused is represented by military counsel of his own selection under
paragraph (3)(B), may approve a request from the accused that military counsel
detailed under paragraph (3)(A) act as associate defense counsel.

(7) The Secretary concerned shall, by regulation, define “reasonably available”
for the purpose of paragraph (3)(B) and establish procedures for determining
whether the military counsel selected by an accused under that paragraph is reason-
ably available. Such regulations may not prescribe any limitation based on the rea-
sonable availability of counsel solely on the grounds that the counsel selected by the
accused is from an armed force other than the armed force of which the accused is a
member. To the maximum extent practicable, such regulations shall establish uni-
form policies among the armed forces while recognizing the differences in the cir-
cumstances and needs of the various armed forces. The Secretary concerned shall
submit copies of regulations prescribed under this paragraph to the Committee on
Armed Services of the Senate and the Committee on Armed Services of the House
of Representatives.

(c) In any court-martial proceeding resulting in a conviction, the defense counsel —

(1) may forward for attachment to the record of proceedings a brief of such matters
as he determines should be considered in behalf of the accused on review (including
any objection to the contents of the record which he considers appropriate);

(2) may assist the accused in the submission of any matter under section 860.
860a, or 860b of this title (article 60,60a, or 60b); and

(3) may take other action authorized by this chapter.

(d) An assistant trial counsel of a general court-martial may, under the direction
of the trial counsel or when he is qualified to be a trial counsel as required by sec-
tion 827 of this title (article 27), perform any duty imposed by law, regulation, or the
custom of the service upon the trial counsel of the court. An assistant trial counsel
of a special court-martial may perform any duty of the trial counsel.
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(e) An assistant defense counsel of a general or special court-martial may perform
any duty imposed by law, regulation, or the custom of the service upon counsel for
the accused.

§839. Art. 39. Sessions

(a) At any time after the service of charges which have been referred for trial to a
court-martial composed of a military judge and members, the military judge may,
subject to section 835 of this title (article 35), call the court into session without the
presence of the members for the purpose of —

(1) hearing and determining motions raising defenses or objections which are
capable of determination without trial of the issues raised by a plea of not guilty;

(2) hearing and ruling upon any matter which may be ruled upon by the military
judge under this chapter, whether or not the matter is appropriate for later consider-
ation or decision by the members of the court;

(3) holding the arraignment and receiving the pleas of the accused;

(4) conducting a sentencing proceeding and sentencing the accused; and sen-
tencing the accused under section 853(b)(1) of this title (article 53(b)(1)); and

(5) performing any other procedural function which may be performed by the
military judge under this chapter or under rules prescribed pursuant to section 836
of this title (article 36) and which does not require the presence of the members of
the court.

(b) Proceedings under subsection (a) shall be conducted in the presence of the
accused, the defense counsel, and the trial counsel and shall be made a part of
the record. These proceedings may be conducted notwithstanding the number of
members of the court and without regard to section 829 of this title (article 29).
If authorized by regulations of the Secretary concerned, and if at least one defense
counsel is physically in the presence of the accused, the presence required by this
subsection may otherwise be established by audiovisual technology (such as video
teleconferencing technology).

(c) When the members of a court-martial deliberate or vote, only the members may
be present. All other proceedings, including any other consultation of the members
of the court with counsel or the military judge, shall be made a part of the record
and shall be in the presence of the accused, the defense counsel, the trial counsel,
and the military judge.

(d) The findings, holdings, interpretations, and other precedents of military com-
missions under chapter 47A of this title—

(1) may not be introduced or considered in any hearing, trial, or other proceed-
ing of a court-martial under this chapter; and

(2) may not form the basis of any holding, decision, or other determination of a
court-martial.
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§ 840. Art. 40. Continuances

The military judge or a summary court-martial may, for reasonable cause, grant
a continuance to any party for such time, and as often, as may appear to be just.

§841. Art. 41. Challenges

(a)(1) The military judge and members of a general or special court-martial may be
challenged by the accused or the trial counsel for cause stated to the court. The mil-
itary judge shall determine the relevancy and validity of challenges for cause, and
may not receive a challenge to more than one person at a time. Challenges by the
trial counsel shall ordinarily be presented and decided before those by the accused
are offered.

(2) If exercise of a challenge for cause reduces the court below the number of
members required by section 816 of this title (article 16), all parties shall (notwith-
standing section 829 of this title (article 29)) either exercise or waive any challenge
for cause then apparent against the remaining members of the court before addi-
tional members are detailed to the court. However, peremptory challenges shall not
be exercised at that time.

(b)(1) Each accused and the trial counsel are entitled initially to one peremptory
challenge of members of the court. The military judge may not be challenged except
for cause.

(2) If exercise of a peremptory challenge reduces the court below the number of
members required by section 816 of this title (article 16), the parties shall (notwith-
standing section 829 of this title (article 29)) either exercise or waive any remaining
peremptory challenge (not previously waived) against the remaining members of
the court before additional members are detailed to the court.

(c) Whenever additional members are detailed to the court, and after any challenges
for cause against such additional members are presented and decided, each accused
and the trial counsel are entitled to one peremptory challenge against members not
previously subject to peremptory challenge.

§842. Art. 42. Oaths

(a) Before performing their respective duties, military judges, members of general
and special courts-martial, trial counsel, assistant trial counsel, defense counsel,
assistant or associate defense counsel, reporters, and interpreters shall take an oath
to perform their duties faithfully. The form of the oath, the time and place of the
taking thereof, the manner of recording the same, and whether the oath shall be
taken for all cases in which these duties are to be performed or for a particular
case, shall be as prescribed in regulations of the Secretary concerned. These regula-
tions may provide that an oath to perform faithfully duties as a military judge, trial
counsel, assistant trial counsel, defense counsel, or assistant or associate defense
counsel may be taken at any time by any judge advocate or other person certified
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to be qualified or competent for the duty, and if such an oath is taken it need not
again be taken at the time the judge advocate or other person is detailed to that
duty.

(b) Each witness before a court-martial shall be examined on oath.

§ 843. Art. 43. Statute of limitations

(a) No LimitaTions FOR CERTAIN OFFENSES.— A person charged with absence
without leave or missing movement in time of war, with murder, rape or sexual
assault, or rape or sexual assault of a child, or with any other offense punishable by
death, may be tried and punished at any time without limitation.

(b) FIVE-YEAR LIMITATION FOR TRIAL BY COURT-MARTIAL. —

(1) Except as otherwise provided in this section (article), a person charged with
an offense is not liable to be tried by court-martial if the offense was committed
more than five years before the receipt of sworn charges and specifications by an
officer exercising summary court-martial jurisdiction over the command.

(2)(A) A person charged with having committed a child abuse offense against a
child is liable to be tried by court-martial if the sworn charges and specifications are
received during the life of the child or within ten years after the date on which the
offense was committed, whichever provides a longer period, by an officer exercising
summary court-martial jurisdiction with respect to that person.

(B) In subparagraph (A), the term “child abuse offense” means an act that
involves abuse of a person who has not attained the age of 16 years and constitutes
any of the following offenses:

(i) Any offense in violation of section 920, 920a, 920b, 920c, or 930 of this
title (article 120, 120a, 120b, 120c, or 130), unless the offense is covered by sub-
section (a).

(ii) Maiming in violation of section 928a of this title (article 128a).

(iii) Aggravated assault, assault consummated by a battery, or assault
with intent to commit specified offenses in violation of section 928 of this title
(article 128).

(iv) Kidnapping in violation of section 925 of this title (article 125).

(C) In subparagraph (A), the term “child abuse offense” includes an act that
involves abuse of a person who has not attained the age of 18 years and would con-
stitute an offense under chapter 110 or 117 of title 18 or under section 1591 of that
title.

(3) A person charged with an offense is not liable to be punished under sec-
tion 815 of this title (article 15) if the offense was committed more than two years
before the imposition of punishment.
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(c) ToLLING FOR ABSENCE WITHOUT LEAVE OR FLIGHT FrROM JUsTICE.— Periods
in which the accused is absent without authority or fleeing from justice shall be
excluded in computing the period of limitation prescribed in this section (article).

(d) ToLLiNG FOR ABSENCE FroM US OR MILITARY JURISDICTION.— Periods in
which the accused was absent from territory in which the United States has the
authority to apprehend him, or in the custody of civil authorities, or in the hands
of the enemy, shall be excluded in computing the period of limitation prescribed in
this article.

(e) ExTENSION FOR OFFENSES IN TIME OF WAR DETRIMENTAL TO PROSECUTION OF
WaRr.— For an offense the trial of which in time of war is certified to the Presi-
dent by the Secretary concerned to be detrimental to the prosecution of the war or
inimical to the national security, the period of limitation prescribed in this article
is extended to six months after the termination of hostilities as proclaimed by the
President or by a joint resolution of Congress.

(f) ExTENSION FOR OTHER OFFENSES IN TIME OF WAR.— When the United States
is at war, the running of any statute of limitations applicable to any offense under
this chapter —

(1) involving fraud or attempted fraud against the United States or any agency
thereof in any manner, whether by conspiracy or not;

(2) committed in connection with the acquisition, care, handling, custody, con-
trol, or disposition of any real or personal property of the United States; or

(3) committed in connection with the negotiation, procurement, award, perfor-
mance, payment, interim financing, cancellation, or other termination or settle-
ment, of any contract, subcontract, or purchase order which is connected with or
related to the prosecution of the war, or with any disposition of termination inven-
tory by any war contractor or Government agency;

is suspended until three years after the termination of hostilities as proclaimed by
the President or by a joint resolution of Congress.

(g) DEFECTIVE OR INSUFFICIENT CHARGES. —

(1) If charges or specifications are dismissed as defective or insufficient for any
cause and the period prescribed by the applicable statute of limitations—

(A) has expired; or

(B) will expire within 180 days after the date of dismissal of the charges and
specifications, trial and punishment under new charges and specifications are not
barred by the statute of limitations if the conditions specified in paragraph (2) are
met.

(2) The conditions referred to in paragraph (1) are that the new charges and spec-
ifications must—
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(A) be received by an officer exercising summary court-martial jurisdiction
over the command within 180 days after the dismissal of the charges or specifica-
tions; and

(B) allege the same acts or omissions that were alleged in the dismissed charges
or specifications (or allege acts or omissions that were included in the dismissed
charges or specifications).

(h) FRAUDULENT ENLISTMENT OR APPOINTMENT.— A person charged with fraudu-
lent enlistment or fraudulent appointment under section 904a(1) of this title (article
104a(1)) may be tried by court-martial if the sworn charges and specifications are
received by an officer exercising summary court-martial jurisdiction with respect
to that person, as follows:

(1) In the case of an enlisted member, during the period of the enlistment or five
years, whichever provides a longer period.

(2) In the case of an officer, during the period of the appointment or five years,
whichever provides a longer period.

(i) DNA Evipence.— If DNA testing implicates an identified person in the commis-
sion of an offense punishable by confinement for more than one year, no statute of
limitations that would otherwise preclude prosecution of the offense shall preclude
such prosecution until a period of time following the implication of the person by
DNA testing has elapsed that is equal to the otherwise applicable limitation period.

§ 844. Art. 44. Former jeopardy

(a) No person may, without his consent, be tried a second time for the same offense.

(b) No proceeding in which an accused has been found guilty by a court-martial
upon any charge or specification is a trial in the sense of this article until the finding
of guilty has become final after review of the case has been fully completed.

(c)(1) A court-martial with a military judge alone is a trial in the sense of this sec-
tion (article) if, without fault of the accused —

(A) after introduction of evidence; and

(B) before announcement of findings under section 853 of this title (article
53); the case is dismissed or terminated by the convening authority or on motion of
the prosecution for failure of available evidence or witnesses.

(2) A court-martial with a military judge and members is a trial in the sense of
this section (article) if, without fault of the accused —

(A) after the members, having taken an oath as members under section 842
of this title (article 42) and after completion of challenges under section 841 of this
title (article 41), are impaneled; and
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(B) before announcement of findings under section 853 of this title (article
53); the case is dismissed or terminated by the convening authority or on motion of
the prosecution for failure of available evidence or witnesses.

§ 845. Art. 45. Pleas of the accused

(a) IRREGULAR AND SIMILAR PLEAS.— If an accused after arraignment makes an
irregular pleading, or after a plea of guilty sets up matter inconsistent with the plea,
or if it appears that he has entered the plea of guilty improvidently or through lack
of understanding of its meaning and effect, or if he fails or refuses to plead, a plea of
not guilty shall be entered in the record, and the court shall proceed as though he
had pleaded not guilty.

(b) PLEAS oF GuiLTY.— A plea of guilty by the accused may not be received to any
charge or specification alleging an offense for which the death penalty is manda-
tory. With respect to any other charge or specification to which a plea of guilty has
been made by the accused and accepted by the military judge, a finding of guilty of
the charge or specification may be entered immediately without vote. This finding
shall constitute the finding of the court unless the plea of guilty is withdrawn prior
to announcement of the sentence, in which event the proceedings shall continue as
though the accused had pleaded not guilty.

(c) HarMLESs ERrROR.— A variance from the requirements of this article is harm-
less error if the variance does not materially prejudice the substantial rights of the
accused.

§846. Art. 46. Opportunity to obtain witnesses and
other evidence in trial by court-martial

(a) OpporTUNITY TOo OBTAIN WITNESSES AND OTHER EVIDENCE.—In a case
referred for trial by court-martial, the trial counsel, the defense counsel, and the
court-martial shall have equal opportunity to obtain witnesses and other evidence
in accordance with such regulations as the President may prescribe.

(b) SuBroENA AND OTHER PrROCESS GENERALLY.— Any subpoena or other process
issued under this section (article) —

(1) shall be similar to that which courts of the United States having criminal
jurisdiction may issue;
(2) shall be executed in accordance with regulations prescribed by the President;

and

(3) shall run to any part of the United States and to the Commonwealths and
possessions of the United States.

(c) SuBroENA AND OTHER PROCESS FOR WITNESSES.— A subpoena or other process
may be issued to compel a witness to appear and testify—
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(1) before a court-martial, military commission, or court of inquiry;
(2) at a deposition under section 849 of this title (article 49); or
(3) as otherwise authorized under this chapter.

(d) SuBPoENA AND OTHER PROCESS FOR EVIDENCE. —

(1) INn GENERAL.— A subpoena or other process may be issued to compel the pro-
duction of evidence—

(A) for a court-martial, military commission, or court of inquiry;
(B) for a deposition under section 849 of this title (article 49);

(C) for an investigation of an offense under this chapter; or

(D) as otherwise authorized under this chapter.

(2) INVESTIGATIVE SUBPOENA.— An investigative subpoena under paragraph (1)
(C) may be issued before referral of charges to a court-martial only if a general
court-martial convening authority has authorized counsel for the Government to
issue such a subpoena or a military judge issues such a subpoena pursuant to sec-
tion 830a of this title (article 30a).

(3) WARRANT OR ORDER FOR WIRE OR ELECTRONIC COMMUNICATIONS.— With
respect to an investigation of an offense under this chapter, a military judge detailed
in accordance with section 826 or 830a of this title (article 26 or 30a), may issue
warrants or court orders for the contents of, and records concerning, wire or elec-
tronic communications in the same manner as such warrants and orders may be
issued by a district court of the United States under chapter 121 of title 18, subject to
such limitations as the President may prescribe by regulation.

(e) REQUEST FOR RELIEF FROM SUBPOENA OR OTHER PRrOCESS.—If a person requests
relief from a subpoena or other process under this section (article) on grounds that
compliance is unreasonable or oppressive or is prohibited by law, a military judge
detailed in accordance with section 826 or 830a of this title (article 26 or 30a) shall
review the request and shall —

(1) order that the subpoena or other process be modified or withdrawn, as appro-
priate; or

(2) order the person to comply with the subpoena or other process.

§847. Art. 47. Refusal of person not subject to chapter to appear,
testify, or produce evidence

(a) IN GENERAL.—
(1) Any person described in paragraph (2) —

(A) who willfully neglects or refuses to appear; or
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(B) who willfully refuses to qualify as a witness or to testify or to produce any
evidence which that person is required to produce;

is guilty of an offense against the United States.
(2) The persons referred to in paragraph (1) are the following:
(A) Any person not subject to this chapter who—

(i) is issued a subpoena or other process described in subsection (c) of
section 846 of this title (article 46); and

(ii) is provided a means for reimbursement from the Government for fees
and mileage at the rates allowed to witnesses attending the courts of the United
States or, in the case of extraordinary hardship, is advanced such fees and mileage.

(B) Any person not subject to this chapter who is issued a subpoena or other
process described in subsection (d) of section 846 of this title (article 46).

(b) Any person who commits an offense named in subsection (a) shall be tried on
indictment or information in a United States district court or in a court of original
criminal jurisdiction in any of the Commonwealths or possessions of the United
States, and jurisdiction is conferred upon those courts for that purpose. Upon con-
viction, such a person shall be fined or imprisoned, or both, at the court’s discretion.

(c) The United States attorney or the officer prosecuting for the United States in any
such court of original criminal jurisdiction shall, upon the certification of the facts
to him by the military court, commission, court of inquiry, board, or convening
authority, file an information against and prosecute any person violating this article.

(d) The fees and mileage of witnesses shall be advanced or paid out of the appro-
priations for the compensation of witnesses.

§848. Art. 48. Contempt

(a) AUTHORITY TO PUNISH. —

(1) With respect to any proceeding under this chapter, a judicial officer specified
in paragraph (2) may punish for contempt any person who—

(A) uses any menacing word, sign, or gesture in the presence of the judicial
officer during the proceeding;

(B) disturbs the proceeding by any riot or disorder; or

(C) willfully disobeys a lawful writ, process, order, rule, decree, or command
issued with respect to the proceeding.

(2) A judicial officer referred to in paragraph (1) is any of the following:

(A) Any judge of the Court of Appeals for the Armed Forces and any judge of a
Court of Criminal Appeals under section 866 of this title (article 66).

(B) Any military judge detailed to a court-martial, a provost court, a military
commission, or any other proceeding under this chapter.
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(C) Any military magistrate designated to preside under section 819 of this
title (article 19).

(D) The president of a court of inquiry.

(b) PunisaMENT.— The punishment for contempt under subsection (a) may not
exceed confinement for 30 days, a fine of $1,000, or both.

(c) ReviEw.— A punishment under this section —

(1) if imposed by a military judge or military magistrate, may be reviewed by the
Court of Criminal Appeals in accordance with the uniform rules of procedure for
the Courts of Criminal Appeals under section 866(h) of this title (article 66(h));

(2) if imposed by a judge of the Court of Appeals for the Armed Forces or a judge
of a Court of Criminal Appeals, shall constitute a judgment of the court, subject to
review under the applicable provisions of section 867 or 867a of this title (article 67
or 67a); and

(3) if imposed by a court of inquiry, shall be subject to review by the convening
authority in accordance with rules prescribed by the President.

(d) INaPPLICABILITY TO MILITARY CoOMMISSIONS UNDER CHAPTER 47A. — This sec-
tion does not apply to a military commission established under chapter 47A of this
title.

§849. Art. 49. Depositions
(a) IN GENERAL.—

(1) Subject to paragraph (2), a convening authority or a military judge may order
depositions at the request of any party.

(2) A deposition may be ordered under paragraph (1) only if the requesting party
demonstrates that, due to exceptional circumstances, it is in the interest of justice
that the testimony of a prospective witness be preserved for use at a court-martial,
military commission, court of inquiry, or other military court or board.

(3) A party who requests a deposition under this section shall give to every other
party reasonable written notice of the time and place for the deposition.

(4) A deposition under this section shall be taken before, and authenticated by,
an impartial officer, as follows:

(A) Whenever practicable, by an impartial judge advocate certified under sec-
tion 827(b) of this title (article 27(b)).

(B) In exceptional circumstances, by an impartial military or civil officer
authorized to administer oaths by (i) the laws of the United States or (ii) the laws of
the place where the deposition is taken.

(b) REPRESENTATION BY COUNSEL.— Representation of the parties with respect to
a deposition shall be by counsel detailed in the same manner as trial counsel and
defense counsel are detailed under section 827 of this title (article 27). In addition,
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the accused shall have the right to be represented by civilian or military counsel
in the same manner as such counsel are provided for in section 838(b) of this title
(article 38(Db)).

(c) ApmissiBILITY AND USE As EVIDENCE.— A deposition order under subsection
(a) does not control the admissibility of the deposition in a court-martial or other
proceeding under this chapter. Except as provided by subsection (d), a party may
use all or part of a deposition as provided by the rules of evidence.

(d) CapitaL Cases.— Testimony by deposition may be presented in capital cases
only by the defense.

§850. Art. 50. Admissibility of sworn testimony from
records of courts of inquiry

(a) Use as EVIDENCE BY ANY ParRTY—In any case not capital and not extending to
the dismissal of a commissioned officer, the sworn testimony, contained in the duly
authenticated record of proceedings of a court of inquiry, of a person whose oral tes-
timony cannot be obtained, may, if otherwise admissible under the rules of evidence,
be read in evidence by any party before a court-martial or military commission if the
accused was a party before the court of inquiry and if the same issue was involved or
if the accused consents to the introduction of such evidence. This section does not
apply to a military commission established under chapter 47A of this title.

(b) Usk as EvipENCE BY DEFENSE— Such testimony may be read in evidence only
by the defense in capital cases or cases extending to the dismissal of a commissioned
officer.

(c) Uste N CoURTS OF INQUIRY AND MILITARY BoARDS— Such testimony may also
be read in evidence before a court of inquiry or a military board.

(d) AUDIOTAPE OR VIDEOTAPE.— Sworn testimony that—
(1) is recorded by audiotape, videotape, or similar method; and

(2) is contained in the duly authenticated record of proceedings of a court of
inquiry;
is admissible before a court-martial, military commission, court of inquiry, or mili-

tary board, to the same extent as sworn testimony may be read in evidence before
any such body under subsection (a), (b), or (c).

§850a. Art. 50a. Defense of lack of mental responsibility

(a) It is an affirmative defense in a trial by court-martial that, at the time of the com-
mission of the acts constituting the offense, the accused, as a result of a severe mental
disease or defect, was unable to appreciate the nature and quality or the wrongful-
ness of the acts. Mental disease or defect does not otherwise constitute a defense.

(b) The accused has the burden of proving the defense of lack of mental responsibil-
ity by clear and convincing evidence.
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(c) Whenever lack of mental responsibility of the accused with respect to an offense
is properly at issue, the military judge shall instruct the members of the court as to
the defense of lack of mental responsibility under this section and charge them to
find the accused —

(1) guilty;
(2) not guilty; or
(3) not guilty only by reason of lack of mental responsibility.

(d) Subsection (c) does not apply to a court-martial composed of a military judge
only. In the case of a court-martial composed of a military judge only, whenever
lack of mental responsibility of the accused with respect to an offense is properly at
issue, the military judge shall find the accused —

(1) guilty;
(2) not guilty; or
(3) not guilty only by reason of lack of mental responsibility.

(e) Notwithstanding the provisions of section 852 of this title (article 52), the
accused shall be found not guilty only by reason of lack of mental responsibility if —

(1) a majority of the members of the court-martial present at the time the vote is
taken determines that the defense of lack of mental responsibility has been estab-

lished; or

(2) in the case of a court-martial composed of a military judge only, the mil-
itary judge determines that the defense of lack of mental responsibility has been

established.

§851. Art. 51. Voting and rulings

(a) Voting by members of a general or special court-martial on the findings and on
the sentence shall be by secret written ballot. The junior member of the court shall
count the votes. The count shall be checked by the president, who shall forthwith
announce the result of the ballot to the members of the court.

(b) The military judge shall rule upon all questions of law and all interlocutory
questions arising during the proceedings. Any such ruling made by the military
judge upon any question of law or any interlocutory question other than the factual
issue of mental responsibility of the accused is final and constitutes the ruling of the
court, except that the military judge may change a ruling at any time during trial.

(c) Before a vote is taken on the findings, the military judge shall, in the presence of
the accused and counsel, instruct the members of the court as to the elements of the
offense and charge them —

(1) that the accused must be presumed to be innocent until his guilt is estab-
lished by legal and competent evidence beyond reasonable doubt;
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(2) that in the case being considered, if there is a reasonable doubt as to the guilt
of the accused, the doubt must be resolved in favor of the accused and he must be
acquitted;

(3) that, if there is a reasonable doubt as to the degree of guilt, the finding must
be in a lower degree as to which there is no reasonable doubt; and

(4) that the burden of proof to establish the guilt of the accused beyond reason-
able doubt is upon the United States.

(d) Subsections (a), (b), and (c) do not apply to a court-martial composed of a mili-
tary judge only. The military judge of such a court-martial shall determine all ques-
tions of law and fact arising during the proceedings and, if the accused is convicted,
adjudge an appropriate sentence. The military judge of such a court-martial shall
make a general finding and shall in addition on request find the facts specially. If an
opinion or memorandum of decision is filed, it will be sufficient if the findings of
fact appear therein.

§852. Art. 52. Votes required for conviction, sentencing,
and other matters

(a) In GENERAL.—No person may be convicted of an offense in a general or special
court-martial, other than—

(1) after a plea of guilty under section 845(b) of this title (article 45(b));

(2) by a military judge in a court-martial with a military judge alone, under sec-
tion 816 of this title (article 16); or

(3) in a court-martial with members under section 816 of this title (article 16),
by the concurrence of at least three-fourths of the members present when the vote
is taken.

(b) LEVEL oF CONCURRENCE REQUIRED. —

(1) In geNeErAL— Except as provided in subsection (a) and in paragraph (2), all
matters to be decided by members of a general or special court-martial shall be
determined by a majority vote, but a reconsideration of a finding of guilty or recon-
sideration of a sentence, with a view toward decreasing the sentence, may be made
by any lesser vote which indicates that the reconsideration is not opposed by the
number of votes required for that finding or sentence.

(2) SENTENCING.—A sentence of death requires (A) a unanimous finding of
guilty of an offense in this chapter expressly made punishable by death and (B) a
unanimous determination by the members that the sentence for that offense shall
include death. All other sentences imposed by members shall be determined by the
concurrence of at least three-fourths of the members present when the vote is taken.
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§853. Art. 53. Findings and sentencing

(a) ANNOUNCEMENT.— A court-martial shall announce its findings and sentence to
the parties as soon as determined.

(b) SENTENCING GENERALLY. —
(1) GENERAL AND SPECIAL COURTS-MARTIAL. —

(A) SENTENCING BY MILITARY JUDGE.— Except as provided in subparagraph
(B), and in subsection (c) for capital offenses, if the accused is convicted of an
offense in a trial the military judge shall sentence the accused.

(B) SENTENCING BY MEMBERS.—If the accused is convicted of an offense by
general or special court-martial consisting of a military judge and members and the
accused elects sentencing by members under section 825 of this title (article 25), the
members shall sentence the accused.

(C) SENTENCE OF THE ACCUSED.— The sentence determined pursuant to this
paragraph constitutes the sentence of the accused.

(2) SuMMARY cOURTS-MARTIAL.— If the accused is convicted of an offense in a
trial by summary court-martial, the court-martial shall sentence the accused.

(c) SENTENCING FOR CAPITAL OFFENSES. —

(1) In GeNERAL.—In a capital case, if the accused is convicted of an offense for
which the court-martial may sentence the accused to death, the members shall deter-
mine whether the sentence for that offense shall be death or a lesser punishment.

(2) LESSER AUTHORIZED PUNISHMENT.—In accordance with regulations pre-
scribed by the President, the court-martial may include in any sentence to death
or life in prison without eligibility for parole other lesser punishments authorized
under this chapter.

(3) OTHER NON-CAPITAL OFFENSES.— In a capital case, if the accused is convicted
of a non-capital offense, the accused shall be sentenced for such non-capital offense
in accordance with subsection (b), regardless of whether the accused is convicted of
an offense for which the court-martial may sentence the accused to death.

§853a. Art. 53a. Plea agreements
(a) IN GENERAL.—
(1) At any time before the announcement of findings under section 853 of this

title (article 53), the convening authority and the accused may enter into a plea
agreement with respect to such matters as—

(A) the manner in which the convening authority will dispose of one or more
charges and specifications; and

(B) limitations on the sentence that may be adjudged for one or more charges
and specifications.
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(2) The military judge of a general or special court-martial may not participate
in discussions between the parties concerning prospective terms and conditions of
a plea agreement.

(b) LIMITATION ON ACCEPTANCE OF PLEA AGREEMENTS.— The military judge of a
general or special court-martial shall reject a plea agreement that—

(1) contains a provision that has not been accepted by both parties;
(2) contains a provision that is not understood by the accused;

(3) except as provided in subsection (c), contains a provision for a sentence that
is less than the mandatory minimum sentence applicable to an offense referred to in
section 856(b)(2) of this title (article 56(b)(2));

(4) is prohibited by law; or

(5) is contrary to, or is inconsistent with, a regulation prescribed by the President
with respect to terms, conditions, or other aspects of plea agreements.

(¢) LimiTED CONDITIONS FOR ACCEPTANCE OF PLEA AGREEMENT FOR SENTENCE
BELOW MANDATORY MINIMUM FOR CERTAIN OFFENSES.— With respect to an
offense referred to in section 856(b)(2) of this title (article 56(b)(2)) —

(1) the military judge may accept a plea agreement that provides for a sentence of
bad conduct discharge; and

(2) upon recommendation of the trial counsel, in exchange for substantial assis-
tance by the accused in the investigation or prosecution of another person who has
committed an offense, the military judge may accept a plea agreement that provides
for a sentence that is less than the mandatory minimum sentence for the offense
charged.

(d) BinpiNGg ErrecT OF PLEA AGREEMENT.— Upon acceptance by the military
judge of a general or special court-martial, a plea agreement shall bind the parties
and the court-martial.

§ 854. Art. 54. Record of trial

(a) GENERAL AND SPECIAL CoURrTS-MARTIAL.—Each general or special court-
martial shall keep a separate record of the proceedings in each case brought before
it. The record shall be certified by a court-reporter, except that in the case of death,
disability, or absence of a court reporter, the record shall be certified by an official
selected as the President may prescribe by regulation.

(b) SumMARY CoURT-MARTIAL.— Each summary court-martial shall keep a sepa-
rate record of the proceedings in each case, and the record shall be certified in the
manner required by such regulations as the President may prescribe.

(c) CONTENTS OF RECORD. —

(1) Except as provided in paragraph (2), the record shall contain such matters as
the President may prescribe by regulation.
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(2) In accordance with regulations prescribed by the President, a complete record
of proceedings and testimony shall be prepared in any case of a sentence of death,
dismissal, discharge, confinement for more than six months, or forfeiture of pay for
more than six months.

(d) Copy TO Accusep.—A copy of the record of the proceedings of each general
and special court-martial shall be given to the accused as soon as it is certified.

(e) Cory To vicTiM.— In the case of a general or special court-martial, upon
request, a copy of all prepared records of the proceedings of the court-martial shall
be given to the victim of the offense if the victim testified during the proceedings.
The records of the proceedings shall be provided without charge and as soon as the
records are certified. The victim shall be notified of the opportunity to receive the
records of the proceedings.

SUBCHAPTER VIII — SENTENCES
Sec. Art.

855.  55. Cruel and unusual punishments prohibited.

856.  56. Sentencing.

857.  57. Effective date of sentences.

858.  58. Execution of confinement.

858a. 58a. Sentences: reduction in enlisted grade upon approval.

858b. 58b. Sentences: forfeiture of pay and allowances during confinement.

§855. Art. 55. Cruel and unusual punishments prohibited

Punishment by flogging, or by branding, marking, or tattooing on the body, or any
other cruel or unusual punishment, may not be adjudged by any court-martial or
inflicted upon any person subject to this chapter. The use of irons, single or double,
except for the purpose of safe custody, is prohibited.

§856. Art. 56. Sentencing

(a) SENTENCE MAaxiMUMSs.— The punishment which a court-martial may direct for
an offense may not exceed such limits as the President may prescribe for that offense.

(b) SEnTENCE MINIMUMS FOR CERTAIN OFFENSES.— (1) Except as provided in sub-
section (d) of section 853a of this title (article 53a), punishment for any offense speci-
fied in paragraph (2) shall include dismissal or dishonorable discharge, as applicable.

(2) The offenses referred to in paragraph (1) are as follows:
(A) Rape under subsection (a) of section 920 of this title (article 120).

(B) Sexual assault under subsection (b) of such section (article).

(C) Rape of a child under subsection (a) of section 920b of this title (article
120Db).
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(D) Sexual assault of a child under subsection (b) of such section (article).

(E) An attempt to commit an offense specified in subparagraph (A), (B), (C),
or (D) that is punishable under section 880 of this title (article 80).

(F) Conspiracy to commit an offense specified in subparagraph (A), (B), (C),
or (D) that is punishable under section 881 of this title (article 81).

(c) IMPOSITION OF SENTENCE.—

(1) In GeNERAL.— In sentencing an accused under section 853 of this title (arti-
cle 53), a court-martial shall impose punishment that is sufficient, but not greater
than necessary, to promote justice and to maintain good order and discipline in the
armed forces, taking into consideration—

(A) the nature and circumstances of the offense and the history and charac-
teristics of the accused;

(B) the impact of the offense on—

(i) the financial, social, psychological, or medical well-being of any victim
of the offense; and

(ii) the mission, discipline, or efficiency of the command of the accused
and any victim of the offense;

(C) the need for the sentence —
(i) to reflect the seriousness of the offense;
(ii) to promote respect for the law;
(iii) to provide just punishment for the offense;
(iv) to promote adequate deterrence of misconduct;
(v) to protect others from further crimes by the accused;
(vi) to rehabilitate the accused; and

(vii) to provide, in appropriate cases, the opportunity for retraining and
return to duty to meet the needs of the service;

(D) the sentences available under this chapter.

(2) SENTENCING BY MILITARY JUDGE.— In announcing the sentence in a general
or special court-martial in which the accused is sentenced by military judge alone
under section 853 of this title (article 53), the military judge shall, with respect to
each offense of which the accused is found guilty, specify the term of confinement,
if any and the amount of fine, if any. If the accused is sentenced to confinement for
more than one offense, the military judge shall specify whether the terms of con-
finement are to run consecutively or concurrently.

(3) SENTENCING BY MEMBERS.—In a general or special court-martial in which
the accused has elected sentencing by members, the court-martial shall announce a
single sentence for all of the offenses of which the accused was found guilty.

(4) SENTENCE OF CONFINEMENT FOR LIFE WITHOUT ELIGIBILITY FOR PAROLE. —
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(A) If an offense is subject to a sentence of confinement for life, a court-martial
may impose a sentence of confinement for life without eligibility for parole.

(B) An accused who is sentenced to confinement for life without eligibility for
parole shall be confined for the remainder of the accused’s life unless—

(i) the sentence is set aside or otherwise modified as a result of —
(I) action taken by the convening authority or the Secretary concerned; or

(II) any other action taken during post-trial procedure and review under
any other provision of subchapter IX of this chapter;

(i1) the sentence is set aside or otherwise modified as a result of action taken
by a Court of Criminal Appeals, the Court of Appeals for the Armed Forces, or the
Supreme Court; or

(iii) the accused is pardoned.
(d) APPEAL OF SENTENCE BY THE UNITED STATES. —

(1) With the approval of the Judge Advocate General concerned and consistent
with standards and procedures set forth in regulations prescribed by the President,
the Government may appeal a sentence to the Court of Criminal Appeals, on the
grounds that—

(A) the sentence violates the law; or

(B) the sentence is plainly unreasonable as determined in accordance with
standards and procedures prescribed by the President.

(2) An appeal under this subsection must be filed within 60 days after the date on
which the judgment of a court-martial is entered into the record under section 860c¢
of this title (article 60c).

§857. Art. 57. Effective date of sentences

(a) EXECUTION OF SENTENCES.—A court-martial sentence shall be executed and
take effect as follows:

(1) FORFEITURE AND REDUCTION.—A forfeiture of pay or allowances shall be
applicable to pay and allowances accruing on and after the date on which the sen-
tence takes effect. Any forfeiture of pay or allowances or reduction in grade that is
included in a sentence of a court-martial takes effect on the earlier of —

(A) the date that is 14 days after the date on which the sentence is adjudged; or

(B) in the case of a summary court-martial, the date on which the sentence is
approved by the convening authority.

(2) CoNFINEMENT.— Any period of confinement included in a sentence of a
court-martial begins to run from the date the sentence is adjudged by the court-
martial, but periods during which the sentence to confinement is suspended or
deferred shall be excluded in computing the service of the term of confinement.
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(3) APPROVAL OF SENTENCE OF DEATH.—If the sentence of the court-martial
extends to death, that part of the sentence providing for death may not be executed
until approved by the President. In such a case, the President may commute, remit,
or suspend the sentence, or any part thereof, as the President sees fit. That part of
the sentence providing for death may not be suspended.

(4) ApPrOVAL OF DIsMISSAL.—If in the case of a commissioned officer, cadet,
or midshipman, the sentence of a court-martial extends to dismissal, that part of
the sentence providing for dismissal may not be executed until approved by the
Secretary concerned or such Under Secretary or Assistant Secretary as may be des-
ignated by the Secretary concerned. In such a case, the Secretary, Under Secretary,
or Assistant Secretary, as the case may be, may commute, remit, or suspend the sen-
tence, or any part of the sentence, as the Secretary sees fit. In time of war or national
emergency he may commute a sentence of dismissal to reduction to any enlisted
grade. A person so reduced may be required to serve for the duration of the war or
emergency and six months thereafter.

(5) COMPLETION OF APPELLATE REVIEW.—If a sentence extends to death, dis-
missal, or a dishonorable or bad-conduct discharge, that part of the sentence
extending to death, dismissal, or a dishonorable or bad-conduct discharge may
be executed, in accordance with service regulations, after completion of appellate
review (and, with respect to death or dismissal, approval under paragraph (3) or
(4), as appropriate).

(6) OTHER SENTENCES.— Except as otherwise provided in this subsection, a
general or special court-martial sentence is effective upon entry of judgment and a
summary court-martial sentence is effective when the convening authority acts on
the sentence.

(b) DEFERRAL OF SENTENCES. —

(1) In GeNERAL.—On application by an accused, the convening authority or, if
the accused is no longer under his or her jurisdiction, the officer exercising gen-
eral court-martial jurisdiction over the command to which the accused is currently
assigned, may, in his or her sole discretion, defer the effective date of a sentence of
confinement, reduction, or forfeiture. The deferment shall terminate upon entry of
judgment or, in the case of a summary court-martial, when the convening authority
acts on the sentence. The deferment may be rescinded at any time by the officer who
granted it or, if the accused is no longer under his jurisdiction, by the officer exercis-
ing general court-martial jurisdiction over the command to which the accused is
currently assigned.

(2) DEFERRAL OF CERTAIN PERSONS SENTENCED TO CONFINEMENT.—In any
case in which a court-martial sentences a person referred to in paragraph (3) to
confinement, the convening authority may defer the service of the sentence to
confinement, without the consent of that person, until after the person has been
permanently released to the armed forces by a State or foreign country referred to
in that paragraph.
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(3) CovereD PERSONS.— Paragraph (2) applies to a person subject to this chap-
ter who—

(A) while in the custody of a State or foreign country is temporarily returned
by that State or foreign country to the armed forces for trial by court-martial; and

(B) after the court-martial, is returned to that State or foreign country under
the authority of a mutual agreement or treaty, as the case may be.

(4) STATE DEFINED. — In this subsection, the term ‘State’ includes the District of
Columbia and any Commonwealth, territory, or possession of the United States.

(5) DEFERRAL WHILE REVIEW PENDING.— In any case in which a court-martial
sentences a person to confinement, but in which review of the case under sec-
tion 867(a)(2) of this title (article 67(a)(2)) is pending, the Secretary concerned may
defer further service of the sentence to confinement while that review is pending.

(c) APPELLATE REVIEW. —

(1) COMPLETION OF APPELLATE REVIEW.— Appellate review is complete under
this section when—

(A) areview under section 865 of this title (article 65) is completed; or

(B) a review under section 866 of this title (article 66) is completed by a Court
of Criminal Appeals and —

(i) the time for the accused to file a petition for review by the Court of
Appeals for the Armed Forces has expired and the accused has not filed a timely
petition for such review and the case is not otherwise under review by that Court;

(ii) such a petition is rejected by the Court of Appeals for the Armed Forces;
or

(iii) review is completed in accordance with the judgment of the Court of
Appeals for the Armed Forces and —

(I) a petition for a writ of certiorari is not filed within the time limits
prescribed by the Supreme Court;

(IT) such a petition is rejected by the Supreme Court; or

(IIT) review is otherwise completed in accordance with the judgment of
the Supreme Court.

(2) COMPLETION AS FINAL JUDGMENT OF LEGALITY OF PROCEEDINGS.— The com-
pletion of appellate review shall constitute a final judgment as to the legality of the
proceedings.

§ 858. Art. 58. Execution of confinement

(a) Under such instructions as the Secretary concerned may prescribe, a sentence
of confinement adjudged by a court-martial or other military tribunal, whether or
not the sentence includes discharge or dismissal, and whether or not the discharge
or dismissal has been executed, may be carried into execution by confinement in
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any place of confinement under the control of any of the armed forces or in any
penal or correctional institution under the control of the United States, or which
the United States may be allowed to use. Persons so confined in a penal or correc-
tional institution not under the control of one of the armed forces are subject to the
same discipline and treatment as persons confined or committed by the courts of
the United States or of the State, District of Columbia, or place in which the institu-
tion is situated.

(b) The omission of the words “hard labor” from any sentence of a court-martial
adjudging confinement does not deprive the authority executing that sentence of
the power to require hard labor as a part of the punishment.

§ 858a. Art. 58a. Sentences: reduction in enlisted
grade upon approval

(a) A court-martial sentence of an enlisted member in a pay grade above E-1, as
set forth in the judgment of the court-martial entered into the record under sec-
tion 860c of this title (article 60c), that includes—

(1) a dishonorable or bad-conduct discharge;
(2) confinement; or
(3) hard labor without confinement;

reduces that member to pay grade E—1, if such reduction is authorized by regulation
prescribed by the President. The reduction in pay grade shall take effect on the date
on which the judgment is so entered.

(b) If the sentence of a member who is reduced in pay grade under subsection (a) is
set aside or reduced, or, as finally affirmed, does not include any punishment named
in subsection (a)(1), (2), or (3), the rights and privileges of which he was deprived
because of that reduction shall be restored to him and he is entitled to the pay and
allowances to which he would have been entitled, for the period the reduction was
in effect, had he not been so reduced.

§ 858b. Art. 58b. Sentences: forfeiture of pay and allowances
during confinement

(a)(1) A court-martial sentence described in paragraph (2) shall result in the for-
feiture of pay, or of pay and allowances, due that member during any period of
confinement or parole. The forfeiture pursuant to this section shall take effect on
the date determined under section 857 of this title (article 57) and may be deferred
as provided in that section. The pay and allowances forfeited, in the case of a general
court-martial, shall be all pay and allowances due that member during such period
and, in the case of a special court-martial, shall be two-thirds of all pay due that
member during such period.

(2) A sentence covered by this section is any sentence that includes—

(A) confinement for more than six months or death; or
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(B) confinement for six months or less and a dishonorable or bad-conduct
discharge or dismissal.

(b) In a case involving an accused who has dependents, the convening authority
or other person acting under section 860a or 860b of this title (article 60a or 60b)
may waive any or all of the forfeitures of pay and allowances required by subsection
(a) for a period not to exceed six months. Any amount of pay or allowances that,
except for a waiver under this subsection, would be forfeited shall be paid, as the
convening authority or other person taking action directs, to the dependents of the
accused.

(c) If the sentence of a member who forfeits pay and allowances under subsection
(a) is set aside or disapproved or, as finally approved, does not provide for a punish-
ment referred to in subsection (a)(2), the member shall be paid the pay and allow-
ances which the member would have been paid, except for the forfeiture, for the
period during which the forfeiture was in effect.

SUBCHAPTER IX. POST-TRIAL PROCEDURE AND REVIEW
OF COURTS-MARTIAL

Sec. Art.

859. 59. Error of law; lesser included offense.

860.  60. Post-trial processing in general and special courts-martial.

860a. 60a. Limited authority to act on sentence in specified post-trial
circumstances.

860b. 60b. Post-trial actions in summary courts-martial and certain general and
special courts-martial.

860c. 60c. Entry of judgment.

861.  61. Waiver of rights to appeal; withdrawal of appeal.

862.  62. Appeal by the United States.

863.  63. Rehearings.

864.  64. Judge advocate review of finding of guilty in summary court-martial.

865.  65. Transmittal and review of records.

866.  66. Courts of Criminal Appeals.

867.  67. Review by the Court of Appeals for the Armed Forces.

867a. 67a. Review by Supreme Court.

868.  68. Branch offices.

869.  69. Review by Judge Advocate General.

870.  70. Appellate counsel.

871. 71. [Repealed.]

872.  72. Vacation of suspension.

873.  73. Petition for a new trial.

874.  74. Remission and suspension.

875.  75. Restoration.

876 76. Finality of proceedings, findings, and sentences.
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876a. 76a. Leave required to be taken pending review of certain court-martial
convictions.

876b.  76b. Leave of mental capacity or mental responsibility: commitment of
accused for examination and treatment.

§859. Art. 59. Error of law; lesser included offense

(a) A finding or sentence of a court-martial may not be held incorrect on the ground
of an error of law unless the error materially prejudices the substantial rights of the
accused.

(b) Any reviewing authority with the power to approve or affirm a finding of guilty
may approve or affirm, instead, so much of the finding as includes a lesser included
offense.

§860. Art. 60. Post-trial processing in general and
special courts-martial

(a) STATEMENT OF TRIAL RESULTS. —

(1) The military judge of a general or special court-martial shall enter into the
record of trial a document entitled ‘Statement of Trial Results’, which shall set
forth—

(A) each plea and finding;
(B) the sentence, if any; and
(C) such other information as the President may prescribe by regulation.

(2) Copies of the Statement of Trial Results shall be provided promptly to the
convening authority, the accused, and any victim of the offense.

(b) Post-TriaAL MoTiONs.—In accordance with regulations prescribed by the
President, the military judge in a general or special court-martial shall address all
post-trial motions and other post-trial matters that—

(1) may affect a plea, a finding, the sentence, the Statement of Trial Results, the
record of trial, or any post-trial action by the convening authority; and

(2) are subject to resolution by the military judge before entry of judgment.

§860a. Art. 60a. Limited authority to act on sentence
in specified post-trial circumstances

(a) IN GENERAL.—

(1) The convening authority of a general or special court-martial described in
paragraph (2) —

(A) may act on the sentence of the court-martial only as provided in subsec-

tion (b), (c), or (d); and

(B) may not act on the findings of the court-martial.
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(2) The courts-martial referred to in paragraph (1) are the following:

(A) A general or special court-martial in which the maximum sentence of
confinement established under subsection (a) of section 856 of this title (article 56)
for any offense of which the accused is found guilty is more than two years.

(B) A general or special court-martial in which the total of the sentences of
confinement imposed, running consecutively, is more than six months.

(C) A general or special court-martial in which the sentence imposed includes
a dismissal, dishonorable discharge, or bad-conduct discharge.

(D) A general or special court-martial in which the accused is found guilty
of a violation of subsection (a) or (b) of section 920 of this title (article 120), sec-
tion 920b of this title (article 120b), or such other offense as the Secretary of Defense
may specify by regulation.

(3) Except as provided in subsection (d), the convening authority may act under
this section only before entry of judgment.

(4) Under regulations prescribed by the Secretary concerned, a commissioned
officer commanding for the time being, a successor in command, or any person
exercising general court-martial jurisdiction may act under this section in place of
the convening authority.

(b) REpUCTION, COMMUTATION, AND SUSPENSION OF SENTENCES GENERALLY. —

(1) Except as provided in subsection (c) or (d), the convening authority may not
reduce, commute, or suspend any of the following sentences:

(A) A sentence of confinement, if the total period of confinement imposed for
all offenses involved, running consecutively, is greater than six months.

(B) A sentence of dismissal, dishonorable discharge, or bad-conduct discharge.
(C) A sentence of death.
(2) The convening authority may reduce, commute, or suspend any sentence not
specified in paragraph (1).

(c) SusPENSION OF CERTAIN SENTENCES UPON RECOMMENDATION OF MILITARY
JUDGE.—

(1) Upon recommendation of the military judge, as included in the Statement of
Trial Results, together with an explanation of the facts supporting the recommen-
dation, the convening authority may suspend —

(A) a sentence of confinement, in whole or in part; or

(B) a sentence of dismissal, dishonorable discharge, or bad-conduct discharge.
(2) The convening authority may not, under paragraph (1) —

(A) suspend a mandatory minimum sentence; or

(B) suspend a sentence to an extent in excess of the suspension recommended
by the military judge.

(d) REDUCTION OF SENTENCE FOR SUBSTANTIAL ASSISTANCE BY ACCUSED. —
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(1) Upon a recommendation by the trial counsel, if the accused, after sentencing
and before entry of judgment, provides substantial assistance in the investigation or
prosecution of another person, the convening authority may reduce, commute, or
suspend a sentence, in whole or in part, including any mandatory minimum sentence.

(2) Upon a recommendation by a trial counsel, designated in accordance with
rules prescribed by the President, if the accused, after entry of judgment, provides
substantial assistance in the investigation or prosecution of another person, a con-
vening authority, designated under such regulations, may reduce, commute, or sus-
pend a sentence, in whole or in part, including any mandatory minimum sentence.

(3) In evaluating whether the accused has provided substantial assistance under
this subsection, the convening authority may consider the presentence assistance of
the accused.

(e) SUBMISSIONS BY ACCUSED AND VICTIM. —

(1) In accordance with rules prescribed by the President, in determining whether
to act under this section, the convening authority shall consider matters submitted
in writing by the accused or any victim of an offense. Such rules shall include—

(A) procedures for notice of the opportunity to make such submissions;
(B) the deadlines for such submissions; and

(C) procedures for providing the accused and any victim of an offense with
a copy of the recording of any open sessions of the court-martial and copies of, or
access to, any admitted, unsealed exhibits.

(2) The convening authority shall not consider under this section any submitted
matters that relate to the character of a victim unless such matters were presented as
evidence at trial and not excluded at trial.

(f) DecisioN oF CONVENING AUTHORITY. —

(1) The decision of the convening authority under this section shall be forwarded
to the military judge, with copies provided to the accused and to any victim of the
offense.

(2) If, under this section, the convening authority reduces, commutes, or sus-
pends the sentence, the decision of the convening authority shall include a written
explanation of the reasons for such action.

(3) If, under subsection (d)(2), the convening authority reduces, commutes, or
suspends the sentence, the decision of the convening authority shall be forwarded
to the chief trial judge for appropriate modification of the entry of judgment, which
shall be transmitted to the Judge Advocate General for appropriate action.

§860b. Art. 60b. Post-trial actions in summary courts-martial
and certain general and special courts-martial

(a) IN GENERAL. —

(1) In a court-martial not specified in subsection (a)(2) of section 860a of this
title (article 60a), the convening authority may—



UNIFORM CODE OF MILITARY JUSTICE Ixxxix

(A) dismiss any charge or specification by setting aside the finding of guilty;

(B) change a finding of guilty to a charge or specification to a finding of guilty
to a lesser included offense;

(C) disapprove the findings and the sentence and dismiss the charges and
specifications;

(D) disapprove the findings and the sentence and order a rehearing as to the
findings and the sentence;

(E) disapprove, commute, or suspend the sentence, in whole or in part; or
(F) disapprove the sentence and order a rehearing as to the sentence.

(2) In a summary court-martial, the convening authority shall approve the sen-
tence or take other action on the sentence under paragraph (1).

(3) Except as provided in paragraph (4), the convening authority may act under
this section only before entry of judgment.

(4) The convening authority may act under this section after entry of judgment
in a general or special court-martial in the same manner as the convening authority
may act under section 860a(d)(2) of this title (article 60a(d)(2)). Such action shall
be forwarded to the chief trial judge, who shall ensure appropriate modification to
the entry of judgment and shall transmit the entry of judgment to the Judge Advo-
cate General for appropriate action.

(5) Under regulations prescribed by the Secretary concerned, a commissioned
officer commanding for the time being, a successor in command, or any person
exercising general court-martial jurisdiction may act under this section in place of
the convening authority.

(b) LimitaTiONs ON REHEARINGS.— The convening authority may not order a
rehearing under this section—

(1) as to the findings, if there is insufficient evidence in the record to support the
findings;

(2) to reconsider a finding of not guilty of any specification or a ruling which
amounts to a finding of not guilty; or

(3) to reconsider a finding of not guilty of any charge, unless there has been a
finding of guilty under a specification laid under that charge, which sufficiently
alleges a violation of some article of this chapter.

(c) SuBmissiONs BY AccUSED AND VicTiM.— In accordance with rules prescribed
by the President, in determining whether to act under this section, the convening
authority shall consider matters submitted in writing by the accused or any victim
of the offense. Such rules shall include the matter required by section 860a(e) of this
title (article 60a(e)).

(d) DecisioN oF CONVENING AUTHORITY. —
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(1) In a general or special court-martial, the decision of the convening authority
under this section shall be forwarded to the military judge, with copies provided to
the accused and to any victim of the offense.

(2) If the convening authority acts on the findings or the sentence under subsec-
tion (a)(1), the decision of the convening authority shall include a written explana-
tion of the reasons for such action.

§860c. Art 60c. Entry of judgment

(a) ENTRY OF JUDGMENT OF GENERAL OR SPECIAL COURT-MARTIAL. —

(1) In accordance with rules prescribed by the President, in a general or special
court-martial, the military judge shall enter into the record of trial the judgment of
the court. The judgment of the court shall consist of the following:

(A) The Statement of Trial Results under section 860 of this title (article 60).

(B) Any modifications of, or supplements to, the Statement of Trial Results by
reason of —

(i) any post-trial action by the convening authority; or

(ii) any ruling, order, or other determination of the military judge that
affects a plea, a finding, or the sentence.

(2) Under rules prescribed by the President, the judgment under paragraph (1)
shall be—

(A) provided to the accused and to any victim of the offense; and
(B) made available to the public.

(b) SuMMARY COURT-MARTIAL JUDGMENT.— The findings and sentence of a sum-
mary court-martial, as modified by any post-trial action by the convening author-
ity under section 860b of this title (article 60b), constitutes the judgment of the
court-martial and shall be recorded and distributed under rules prescribed by the
President.

§861. Art. 61. Waiver of right to appeal; withdrawal of appeal

(a) WAIVER OF RIGHT TO APPEAL.— After entry of judgment in a general or special
court-martial, under procedures prescribed by the Secretary concerned, the accused
may waive the right to appeal. Such a waiver shall be—

(1) signed by the accused and by defense counsel; and
(2) attached to the record of trial.

(b) WiTHDRAWAL OF APPEAL.—In a general or special court-martial, the accused
may withdraw an appeal at any time.

(c) DeaTH PENALTY CASE ExcepTioN. — Notwithstanding subsections (a) and (b),
an accused may not waive the right to appeal or withdraw an appeal with respect to
a judgment that includes a sentence of death.



UNIFORM CODE OF MILITARY JUSTICE xci

(d) WAIVER OR WITHDRAWAL AS BAR.— A waiver or withdrawal under this section
bars review under section 866 of this title (article 66).

§862. Art. 62. Appeal by the United States

(a)(1) In a trial by general or special court-martial or in a pretrial proceeding
under section 830a of this title (article 30a), the United States may appeal the
following:

(A) An order or ruling of the military judge which terminates the proceedings
with respect to a charge or specification.

(B) An order or ruling which excludes evidence that is substantial proof of a
fact material in the proceeding.

(C) An order or ruling which directs the disclosure of classified information.

(D) An order or ruling which imposes sanctions for nondisclosure of classified
information.

(E) A refusal of the military judge to issue a protective order sought by the
United States to prevent the disclosure of classified information.

(F) A refusal by the military judge to enforce an order described in subpara-
graph (E) that has previously been issued by appropriate authority.

(G) An order or ruling of the military judge entering a finding of not guilty
with respect to a charge or specification following the return of a finding of guilty
by the members.

(2)(A) An appeal of an order or ruling may not be taken unless the trial counsel
provides the military judge with written notice of appeal from the order or ruling
within 72 hours of the order or ruling. Such notice shall include a certification by
the trial counsel that the appeal is not taken for the purpose of delay and (if the
order or ruling appealed is one which excludes evidence) that the evidence excluded
is substantial proof of a fact material in the proceeding.

(B) An appeal of an order or ruling may not be taken when prohibited by sec-
tion 844 of this title (article 44).

(3) An appeal under this section shall be diligently prosecuted by appellate Gov-
ernment counsel.

(b) An appeal under this section shall be forwarded by a means prescribed under
regulations of the President directly to the Court of Criminal Appeals and shall,
whenever practicable, have priority over all other proceedings before that court. In
ruling on an appeal under this section, the Court of Criminal Appeals may act only
with respect to matters of law.

(c) Any period of delay resulting from an appeal under this section shall be excluded
in deciding any issue regarding denial of a speedy trial unless an appropriate author-
ity determines that the appeal was filed solely for the purpose of delay with the
knowledge that it was totally frivolous and without merit.
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(d) The United States may appeal a ruling or order of a military magistrate in the
same manner as had the ruling or order been made by a military judge, except that
the issue shall first be presented to the military judge who designated the military
magistrate or to a military judge detailed to hear the issue.

(e) The provisions of this article shall be liberally construed to effect its purposes.

§863. Art. 63. Rehearings

(a) Each rehearing under this chapter shall take place before a court-martial com-
posed of members not members of the court-martial which first heard the case.
Upon a rehearing the accused may not be tried for any offense of which he was
found not guilty by the first court-martial, and no sentence in excess of or more
severe than the original sentence may be adjudged, unless the sentence is based
upon a finding of guilty of an offense not considered upon the merits in the original
proceedings, or unless the sentence prescribed for the offense is mandatory.

(b) If the sentence adjudged by the first court-martial was in accordance with a
plea agreement under section 853a of this title (article 53a) and the accused at the
rehearing does not comply with the agreement, or if a plea of guilty was entered
for an offense at the first court-martial and a plea of not guilty was entered at the
rehearing, the sentence as to those charges or specifications may include any pun-
ishment not in excess of that which could have been adjudged at the first court-
martial, subject to limitations as the President may prescribe by regulation.

(c) If, after appeal by the Government under section 856(d) of this title (article
56(d)), the sentence adjudged is set aside and a rehearing on sentence is ordered
by the Court of Criminal Appeals or Court of Appeals for the Armed Forces, the
court-martial may impose any sentence that is in accordance with the order or rul-
ing setting aside the adjudged sentence, subject to such limitations as the President
may prescribe by regulation.

§ 864. Art. 64. Judge advocate review of finding of guilty
in summary court-martial

(a) In GENERAL.— Under regulations prescribed by the Secretary concerned, each
summary court-martial in which there is a finding of guilty shall be reviewed by a
judge advocate. A judge advocate may not review a case under this subsection if the
judge advocate has acted in the same case as an accuser, preliminary hearing officer,
member of the court, military judge, or counsel or has otherwise acted on behalf of
the prosecution or defense. The judge advocate’s review shall be in writing and shall
contain the following:

(1) Conclusions as to whether —
(A) the court had jurisdiction over the accused and the offense;
(B) the charge and specification stated an offense; and

(C) the sentence was within the limits prescribed as a matter of law.
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(2) A response to each allegation of error made in writing by the accused.

(3) If the case is sent for action under subsection (b), a recommendation as to
the appropriate action to be taken and an opinion as to whether corrective action is
required as a matter of law.

(b) REcorp.— The record of trial and related documents in each case reviewed
under subsection (a) shall be sent for action to the person exercising general court-
martial jurisdiction over the accused at the time the court was convened (or to that
person’s successor in command) if—

(1) the judge advocate who reviewed the case recommends corrective action; or
(2) such action is otherwise required by regulations of the Secretary concerned.

(c)(1) The person to whom the record of trial and related documents are sent under
subsection (b) may—

(A) disapprove or approve the findings or sentence, in whole or in part;
(B) remit, commute, or suspend the sentence in whole or in part;

(C) except where the evidence was insufficient at the trial to support the find-
ings, order a rehearing on the findings, on the sentence, or on both; or

(D) dismiss the charges.

(2) Ifarehearing is ordered but the convening authority finds a rehearing imprac-
ticable, he shall dismiss the charges.

(3) If the opinion of the judge advocate in the judge advocate’s review under sub-
section (a) is that corrective action is required as a matter of law and if the person
required to take action under subsection (b) does not take action that is at least as
favorable to the accused as that recommended by the judge advocate, the record
of trial and action thereon shall be sent to the Judge Advocate General for review
under section 869 of this title (article 69).

§865. Art. 65. Transmittal and review of records

(a) TRANSMITTAL OF RECORDS. —

(1) FINDING OF GUILTY IN GENERAL OR SPECIAL COURT-MARTIAL.—If the judg-
ment of a general or special court-martial entered under section 860c of this title
(article 60c¢) includes a finding of guilty, the record shall be transmitted to the Judge
Advocate General.

(2) OtHER cases.—In all other cases, records of trial by court-martial and
related documents shall be transmitted and disposed of as the Secretary concerned
may prescribe by regulation.

(b) Cases ELIGIBLE FOR DIRECT APPEAL—

(1) AuTomAaTic REVIEW.— If the judgment includes a sentence of death, dismissal
of a commissioned officer, cadet, or midshipman, dishonorable discharge or bad-
conduct discharge, or confinement for 2 years or more, the Judge Advocate General
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shall forward the record of trial to the Court of Criminal Appeals for review under
section 866(b)(3) of this title (article 66(b)(3)).

(2) CASES ELIGIBLE FOR DIRECT APPEAL REVIEW. —

(A) In GeNERAL.—If the case is eligible for direct review under section 866(b)
(1) of this title (article 66(b)(1)), the Judge Advocate General shall—

(i) forward a copy of the record of trial to an appellate defense counsel who
shall be detailed to review the case and, upon request of the accused, to represent
the accused before the Court of Criminal Appeals; and

(ii) upon written request of the accused, forward a copy of the record of
trial to civilian counsel provided by the accused.

(B) InappLICABILITY. — Subparagraph (A) shall not apply if the accused —
(i) waives the right to appeal under section 861 of this title (article 61); or

(ii) declines in writing the detailing of appellate defense counsel under
paragraph (A)(i).
(c) NoTicE OF RIGHT TO APPEAL. —

(1) In GeNERAL.—The Judge Advocate General shall provide notice to the
accused of the right to file an appeal under section 866(b)(1) of this title (article
66(b)(1)) by means of depositing in the United States mails for delivery by first class
certified mail to the accused at an address provided by the accused or, if no such
address has been provided by the accused, at the latest address listed for the accused
in the official service record of the accused.

(2) INAPPLICABILITY UPON WAIVER OF APPEAL.— Paragraph (1) shall not apply
if the accused waives the right to appeal under section 861 of this title (article 61).

(d) REVIEW BY JUDGE ADVOCATE GENERAL.—

(1) By wHoM.— A review conducted under this subsection may be conducted
by an attorney within the Office of the Judge Advocate General or another attorney
designated under regulations prescribed by the Secretary concerned.

(2) REVIEW OF CASES NOT ELIGIBLE FOR DIRECT APPEAL.—

(A) A review under subparagraph (B) shall be completed in each general and
special court-martial that is not eligible for direct appeal under paragraph (1) or (3)
of section 866(b) of this title (article 66(b)).

(B) ScopE oF REVIEW.— A review referred to in subparagraph (A) shall include
a written decision providing each of the following:

(i) A conclusion as to whether the court had jurisdiction over the accused
and the offense.

(ii) A conclusion as to whether the charge and specification stated an offense.

(iii) A conclusion as to whether the sentence was within the limits pre-
scribed as a matter of law.

(iv) A response to each allegation of error made in writing by the accused.
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(3) REVIEW WHEN DIRECT APPEAL IS WAIVED, WITHDRAWN OR NOT FILED.—

(A) In GENERAL.— A review under subparagraph (B) shall be completed in
each general and special court-martial if —

(i) the accused waives the right to appeal or withdraws appeal under sec-
tion 861 of this title (article 61); or

(i) the accused does not file a timely appeal in a case eligible for direct
appeal under subparagraph (A), (B) or (C) of section 866(b)(1) of this title (article
66(b)(1)).

(B) Scope OF REVIEW.—A review referred to in subparagraph (A) shall
include a written decision limited to providing conclusions on the matters specified
in clauses (i), (ii), and (iii) of paragraph (2)(B).

(e) REMEDY.—

(1) In GeNERAL.—If after a review of a record under subsection (d), the attorney
conducting the review believes corrective action may be required, the record shall
be forwarded to the Judge Advocate General, who may set aside the findings or sen-
tence, in whole or in part.

(2) REHEARING.— In setting aside findings or sentence, the Judge Advocate Gen-
eral may order a rehearing, except that a rehearing may not be ordered in violation
of section 844 of this title (article 44).

(3) REMEDY WITHOUT REHEARING. —

(A) DisMISSAL WHEN NO REHEARING ORDERED. — If the Judge Advocate Gen-
eral sets aside findings and sentence and does not order a rehearing, the Judge Advo-
cate General shall dismiss the charges.

(B) DIsMISSAL WHEN REHEARING IMPRACTICAL.— If the Judge Advocate Gen-
eral sets aside findings and orders a rehearing and the convening authority deter-
mines that a rehearing would be impractical, the convening authority shall dismiss
the charges.

§866. Art. 66. Courts of Criminal Appeals

(a) Courts oF CRIMINAL APPEALS.— Each Judge Advocate General shall establish
a Court of Criminal Appeals which shall be composed of one or more panels, and
each such panel shall be composed of not less than three appellate military judges.
For the purpose of reviewing court-martial cases, the court may sit in panels or as
a whole in accordance with rules prescribed under subsection (h). Any decision of
a panel may be reconsidered by the court sitting as a whole in accordance with such
rules. Appellate military judges who are assigned to a Court of Criminal Appeals
may be commissioned officers or civilians, each of whom must be a member of a
bar of a Federal court or of the highest court of a State and must be certified by the
Judge Advocate General as qualified, by reason of education, training, experience,
and judicial temperament, for duty as an appellate military judge. The Judge Advo-
cate General shall designate as chief judge one of the appellate military judges of the
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Court of Criminal Appeals established by him. The chief judge shall determine on
which panels of the court the appellate judges assigned to the court will serve and
which military judge assigned to the court will act as the senior judge on each panel.
In accordance with regulations prescribed by the President, assignments of appel-
late military judges under this section (article) shall be for appropriate minimum
periods, subject to such exceptions as may be authorized in the regulations.

(b) REVIEW. —

(1) AppEALs BY ACcCUSED.— A Court of Criminal Appeals shall have jurisdiction
of a timely appeal from the judgment of a court-martial, entered into the record
under section 860c of this title (article 60c), as follows:

(A) On appeal by the accused in a case in which the sentence extends to con-
finement for more than six months and the case is not subject to automatic review
under paragraph (3)

(B) On appeal by the accused in a case in which the Government previously
filed an appeal under section 862 of this title (article 62).

(C) On appeal by the accused in a case that the Judge Advocate General
has sent to the Court of Criminal Appeals for review of the sentence under sec-
tion 856(d) of this title (article 56(d)

(D) In a case in which the accused filed an application for review with the
Court under section 869(d)(1)(B) of this title (article 69(d)(1)(B)) and the applica-
tion has been granted by the Court.

(2) REVIEW OF CERTAIN SENTENCES.— A Court of Criminal Appeals shall have
jurisdiction over all cases that the Judge Advocate General orders sent to the Court
for review under section 856(d) of this title (article 56(d)).

(3) Automaric REVIEW.—A Court of Criminal Appeals shall have jurisdic-
tion over a court-martial in which the judgment entered into the record under
section 860(c) of this title (article 60c) includes a sentence of death, dismissal of
a commissioned officer, cadet, or midshipman, dishonorable discharge or bad-
conduct discharge, or confinement for 2 years or more.

(c) TimeLINESs.— An appeal under subsection (b) is timely if it is filed as follows:

(1) In the case of an appeal by the accused under subsection (b)(1)(A) or (b)(1)
(B), if filed before the later of —

(A) the end of the 90-day period beginning on the date the accused is provided
notice of appellate rights under section 865(c) of this title (article 65(c)); or

(B) the date set by the Court of Criminal Appeals by rule or order.

(2) In the case of an appeal by the accused under subsection (b)(1)(C), if filed
before the later of —

(A) the end of the 90-day period beginning on the date the accused is notified
that the application for review has been granted by letter placed in the United States
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mails for delivery by first class certified mail to the accused at an address provided
by the accused or, if no such address has been provided by the accused, at the latest
address listed for the accused in his official service record; or

(B) the date set by the Court of Criminal Appeals by rule or order.
(d) DuTiES. —

(1) CASES APPEALED BY ACCUSED.—In any case before the Court of Criminal
Appeals under subsection (b), the Court may act only with respect to the findings
and sentence as entered into the record under section 860c of this title (article 60c).
The Court may affirm only such findings of guilty, and the sentence or such part or
amount of the sentence, as the Court finds correct in law and fact and determines,
on the basis of the entire record, should be approved. In considering the record,
the Court may weigh the evidence, judge the credibility of witness, and determine
controverted questions of fact, recognizing that the trial court saw and heard the
witnesses.

(2) ERROR OR EXCESSIVE DELAY.—In any case before the Court of Criminal
Appeals under subsection (b), the Court may provide appropriate relief if the accused
demonstrates error or excessive delay in the processing of the court-martial after the
judgment was entered into the record under section 860c of this title (article 60c).

(e) CONSIDERATION OF AN APPEAL OF SENTENCE BY THE UNITED STATES. —

(1) In GENERAL. — In considering a sentence on appeal or review as provided
in section 856(d) of this title (article 56(d)), the Court of Criminal Appeals may
consider—

(A) whether the sentence violates the law; and
(B) whether the sentence is plainly unreasonable.

(2) RECORD ON APPEAL OR REVIEW.— In an appeal or review under this subsec-
tion or section 856(d) of this title (article 56(d)), the record on appeal or review
shall consist of —

(A) any portion of the record in the case that is designated as pertinent by
either of the parties;

(B) the information submitted during the sentencing proceeding; and

(C) any information required by regulation prescribed by the President or by
rule or order of the Court of Criminal Appeals.

(f) LiMITS OF AUTHORITY. —
(1) SET ASIDE OF FINDINGS —

(A) In gGeNErAL—If the Court of Criminal Appeals sets aside the findings, the
Court—

(1) may affirm any lesser included offense; and

(ii) may, except when prohibited by section 844 of this title (article 44),
order a rehearing.
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(B) DISMISSAL WHEN NO REHEARING ORDERED.— If the Court of Criminal
Appeals sets aside the findings and does not order a rehearing, the Court shall order
that the charges be dismissed.

(C) DISMISSAL WHEN REHEARING IMPRACTICABLE.— If the Court of Crim-
inal Appeals orders a rehearing on a charge and the convening authority finds a
rehearing impracticable, the convening authority may dismiss the charge.

(2) SET AsIDE OF SENTENCE.— If the Court of Criminal Appeals sets aside the
sentence, the Court may—

(A) modify the sentence to a lesser sentence; or
(B) order a rehearing

(3) ApprtioNaL PROCEEDINGS.— If the Court of Criminal Appeals determines
that additional proceedings are warranted, the Court may order a hearing as may
be necessary to address a substantial issue, subject to such limitations as the Court
may direct and under such regulations as the president may prescribe. If the Court
of Appeals for the Armed Forces determines that additional proceedings are war-
ranted, the Court of Criminal Appeals shall order a hearing or other proceeding in
accordance with the direction of the Court of Appeals for the Armed Forces.

(g) AcTION IN ACCORDANCE WITH DECISIONS OF COURTS.— The Judge Advocate
General shall, unless there is to be further action by the President, the Secretary
concerned, the Court of Appeals for the Armed Forces, or the Supreme Court,
instruct the appropriate authority to take action in accordance with the decision of
the Court of Criminal Appeals.

(h) RuLes oF PROCEDURE.— The Judge Advocates General shall prescribe uniform
rules of procedure for Courts of Criminal Appeals and shall meet periodically to
formulate policies and procedure in regard to review of court-martial cases in the
offices of the Judge Advocates General and by Courts of Criminal Appeals.

(i) PROHIBITION ON EvALUATION OF OTHER MEMBERS OF COURTS.— No member
of a Court of Criminal Appeals shall be required, or on his own initiative be permit-
ted, to prepare, approve, disapprove, review, or submit, with respect to any other
member of the same or another Court of Criminal Appeals, an effectiveness, fit-
ness, or efficiency report, or any other report or document used in whole or in part
for the purpose of determining whether a member of the armed forces is qualified
to be advanced in grade, or in determining the assignment or transfer of a mem-
ber of the armed forces, or in determining whether a member of the armed forces
should be retained on active duty.

(j) INELIGIBILITY OF MEMBERS OF COURTS TO REVIEW RECORDS OF CASES INVOLVING
CERTAIN PRIOR MEMBER SERVICE.— No member of a Court of Criminal Appeals
shall be eligible to review the record of any trial if such member served as investigat-
ing officer in the case or served as a member of the court-martial before which such
trial was conducted, or served as military judge, trial or defense counsel, or review-
ing officer of such trial.
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§867. Art. 67. Review by the Court of Appeals for the Armed Forces
(a) The Court of Appeals for the Armed Forces shall review the record in—

(1) all cases in which the sentence, as affirmed by a Court of Criminal Appeals,
extends to death;

(2) all cases reviewed by a Court of Criminal Appeals which the Judge Advocate
General, after appropriate notification to the other Judge Advocates General and the
Staff Judge Advocate to the Commandant of the Marine Corps, orders sent to the
Court of Appeals for the Armed Forces for review; and

(3) all cases reviewed by a Court of Criminal Appeals in which, upon petition of
the accused and on good cause shown, the Court of Appeals for the Armed Forces
has granted a review.

(b) The accused may petition the Court of Appeals for the Armed Forces for review
of a decision of a Court of Criminal Appeals within 60 days from the earlier of —

(1) the date on which the accused is notified of the decision of the Court of Crim-
inal Appeals; or

(2) the date on which a copy of the decision of the Court of Criminal Appeals,
after being served on appellate counsel of record for the accused (if any), is depos-
ited in the United States mails for delivery by first-class certified mail to the
accused at an address provided by the accused or, if no such address has been
provided by the accused, at the latest address listed for the accused in his official
service record.

The Court of Appeals for the Armed Forces shall act upon such a petition promptly
in accordance with the rules of the court.

(c)(1) In any case reviewed by it, the Court of Appeals for the Armed Forces may act
only with respect to—

(A) the findings and sentence set forth in the entry of judgment, as affirmed or
set aside as incorrect in law by the Court of Criminal Appeals; or

(B) a decision, judgment, or order by a military judge, as affirmed or set aside
as incorrect in law by the Court of Criminal Appeals.

(2) In a case which the Judge Advocate General orders sent to the Court of
Appeals for the Armed Forces, that action need be taken only with respect to the
issues raised by him.

(3) In a case reviewed upon petition of the accused, that action need be taken
only with respect to issues specified in the grant of review.

(4) The Court of Appeals for the Armed Forces shall take action only with respect
to matters of law.

(d) If the Court of Appeals for the Armed Forces sets aside the findings and sen-
tence, it may, except where the setting aside is based on lack of sufficient evidence in
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the record to support the findings, order a rehearing. If it sets aside the findings and
sentence and does not order a rehearing, it shall order that the charges be dismissed.

(e) After it has acted on a case, the Court of Appeals for the Armed Forces may
direct the Judge Advocate General to return the record to the Court of Criminal
Appeals for further review in accordance with the decision of the court. Otherwise,
unless there is to be further action by the President or the Secretary concerned,
the Judge Advocate General shall instruct the convening authority to take action in
accordance with that decision. If the court has ordered a rehearing, but the conven-
ing authority finds a rehearing impracticable, he may dismiss the charges.

§867a. Art. 67a. Review by the Supreme Court

(a) Decisions of the United States Court of Appeals for the Armed Forces are subject
to review by the Supreme Court by writ of certiorari as provided in section 1259 of
title 28. The Supreme Court may not review by a writ of certiorari under this sec-
tion any action of the United States Court of Appeals for the Armed Forces in refus-
ing to grant a petition for review.

(b) The accused may petition the Supreme Court for a writ of certiorari without
prepayment of fees and costs or security therefor and without filing the affidavit
required by section 1915(a) of title 28.

§ 868. Art. 68. Branch offices

The Secretary concerned may direct the Judge Advocate General to establish a
branch office with any command. The branch office shall be under an Assistant
Judge Advocate General who, with the consent of the Judge Advocate General, may
establish a Court of Criminal Appeals with one or more panels. That Assistant
Judge Advocate General and any Court of Criminal Appeals established by him
may perform for that command under the general supervision of the Judge Advo-
cate General, the respective duties which the Judge Advocate General and a Court
of Criminal Appeals established by the Judge Advocate General would otherwise
be required to perform as to all cases involving sentences not requiring approval by
the President.

§869. Art. 69. Review by Judge Advocate General

(a) In GENERAL.— Upon application by the accused and subject to subsections (b),
(c), and (d), the Judge Advocate General may modify or set aside, in whole or in
part, the findings and sentence in a court-martial that is not reviewed under sec-
tion 866 of this title (article 66).

(b) Timing.—To qualify for consideration, an application under subsection (a)
must be submitted to the Judge Advocate General not later than one year after the
date of completion of review under section 864 or 865 of this title (article 64 or 65),
as the case may be. The Judge Advocate General may, for good cause shown, extend
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the period for submission of an application, but may not consider an application
submitted more than three years after such completion date.

(c) Scope.—

(1)(A) In a case reviewed under section 864 or section 865(d) of this title (article
64 or 65(d)), the Judge Advocate General may set aside the findings or sentence, in
whole or in part, on the grounds of newly discovered evidence, fraud on the court,
lack of jurisdiction over the accused or the offense, error prejudicial to the substan-
tial rights of the accused, or the appropriateness of the sentence.

(B) In setting aside findings or sentence, the Judge Advocate General may
order a rehearing, except that a rehearing may not be ordered in violation of sec-
tion 844 of this title (Article 44).

(C) If the Judge Advocate General sets aside findings and sentence and does
not order a rehearing, the Judge Advocate General shall dismiss the charges.

(D) If the Judge Advocate General sets aside findings and orders a rehearing
and the convening authority determines that a rehearing would be impractical, the
convening authority shall dismiss the charges.

(2) In a case reviewed under section 865(d) of this title (article 65(d)), review
under this section is limited to the issue of whether the waiver, withdrawal, or fail-
ure to file an appeal was invalid under the law. If the Judge Advocate General deter-
mines that the waiver, withdrawal, or failure to file an appeal was invalid, the Judge
Advocate General shall order appropriate corrective action under rules prescribed
by the President.

(d) CourT OF CRIMINAL APPEALS. —

(1) A Court of Criminal Appeals may review the action taken by the Judge Advo-
cate General under subsection (¢) —

(A) in a case sent to the Court of Criminal Appeals by order of the Judge Advo-
cate General; or

(B) in a case submitted to the Court of Criminal Appeals by the accused in an
application for review.

(2) The Court of Criminal Appeals may grant an application under paragraph (1)
(B) only if—

(A) the application demonstrates a substantial basis for concluding that the
action on review under subsection (c) constituted prejudicial error; and

(B) the application is filed not later than the earlier of —

(i) 60 days after the date on which the accused is notified of the decision of
the Judge Advocate General; or

(ii) 60 days after the date on which a copy of the decision of the Judge
Advocate General is deposited in the United States mails for delivery by first-class
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certified mail to the accused at an address provided by the accused or, if no such
address has been provided by the accused, at the latest address listed for the accused
in his official service record.

(3) The submission of an application for review under this subsection does not
constitute a proceeding before the Court of Criminal Appeals for purposes of sec-
tion 870(c)(1) of this title (article 70(c)(1)).

(e) Notwithstanding section 866 of this title (article 66), in any case reviewed by a
Court of Criminal Appeals under subsection (d), the Court may take action only
with respect to matters of law.

§870. Art. 70. Appellate counsel

(a) The Judge Advocate General shall detail in his office one or more commissioned
officers as appellate Government counsel, and one or more commissioned officers
as appellate defense counsel, who are qualified under section 827(b)(1) of this title
(article 27(b)(1)).

(b) Appellate Government counsel shall represent the United States before the Court
of Criminal Appeals or the Court of Appeals for the Armed Forces when directed to
do so by the Judge Advocate General. Appellate Government counsel may represent
the United States before the Supreme Court in cases arising under this chapter when
requested to do so by the Attorney General.

(c) Appellate defense counsel shall represent the accused before the Court of
Criminal Appeals, the Court of Appeals for the Armed Forces, or the Supreme
Court—

(1) when requested by the accused;
(2) when the United States is represented by counsel; or

(3) when the Judge Advocate General has sent the case to the Court of Appeals
for the Armed Forces.

(d) The accused has the right to be represented before the Court of Criminal
Appeals, the Court of Appeals for the Armed Forces, or the Supreme Court by civil-
ian counsel if provided by him.

(e) Military appellate counsel shall also perform such other functions in connection
with the review of court martial cases as the Judge Advocate General directs.

(f) To the greatest extent practicable, in any capital case, at least one defense counsel
under subsection (c) shall, as determined by the Judge Advocate General, be learned
in the law applicable to such cases. If necessary, this counsel may be a civilian and, if
so0, may be compensated in accordance with regulations prescribed by the Secretary
of Defense.

§872. Art. 72. Vacation of suspension

(a) Before the vacation of the suspension of a special court-martial sentence which
as approved includes a bad-conduct discharge, or of any general court-martial
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sentence, the officer having special court-martial jurisdiction over the proba-
tioner shall hold a hearing on the alleged violation of probation. The special court-
martial convening authority may detail a judge advocate, who is certified under
section 827(b) of this title (article 27(b)), to conduct the hearing. The probationer
shall be represented at the hearing by counsel if the probationer so desires.

(b) The record of the hearing and the recommendation of the officer having spe-
cial court-martial jurisdiction shall be sent for action to the officer exercising gen-
eral court-martial jurisdiction over the probationer. If the officer exercising general
court-martial jurisdiction vacates the suspension, any unexecuted part of the sen-
tence, except a dismissal, shall be executed, subject to applicable restrictions in sec-
tion 857 of this title (article 57)). The vacation of the suspension of a dismissal is not
effective until approved by the Secretary concerned.

(c) The suspension of any other sentence may be vacated by any authority compe-
tent to convene, for the command in which the accused is serving or assigned, a
court of the kind that imposed the sentence.

§ 873. Art. 73. Petition for a new trial

At any time within three years after the date of the entry of judgment under
section 860c¢ of this title (article 60c), the accused may petition the Judge Advocate
General for a new trial on the grounds of newly discovered evidence or fraud on the
court. If the accused’s case is pending before a Court of Criminal Appeals or before
the Court of Appeals for the Armed Forces, the Judge Advocate General shall refer
the petition to the appropriate court for action. Otherwise the Judge Advocate Gen-
eral shall act upon the petition.

§874. Art. 74. Remission and suspension

(a) The Secretary concerned and, when designated by him, any Under Secretary,
Assistant Secretary, Judge Advocate General, or commanding officer may remit or
suspend any part or amount of the unexecuted part of any sentence, including all
uncollected forfeitures other than a sentence approved by the President. However,
in the case of a sentence of confinement for life without eligibility for parole that
is adjudged for an offense committed after October 29, 2000, after the sentence is
ordered executed, the authority of the Secretary concerned under the preceding
sentence (1) may not be delegated, and (2) may be exercised only after the service of
a period of confinement of not less than 20 years.

(b) The Secretary concerned may, for good cause, substitute an administrative form
of discharge for a discharge or dismissal executed in accordance with the sentence
of a court-martial.
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§ 875. Art. 75. Restoration

(a) Under such regulations as the President may prescribe, all rights, privileges, and
property affected by an executed part of a court-martial sentence which has been
set aside or disapproved, except an executed dismissal or discharge, shall be restored
unless a new trial or rehearing is ordered and such executed part is included in a
sentence imposed upon the new trial or rehearing.

(b) If a previously executed sentence of dishonorable or bad-conduct discharge is
not imposed on a new trial, the Secretary concerned shall substitute therefor a form
of discharge authorized for administrative issuance unless the accused is to serve
out the remainder of his enlistment.

(c) If a previously executed sentence of dismissal is not imposed on a new trial,
the Secretary concerned shall substitute therefor a form of discharge authorized for
administrative issue, and the commissioned officer dismissed by that sentence may
be reappointed by the President alone to such commissioned grade and with such
rank as in the opinion of the President that former officer would have attained had
he not been dismissed. The reappointment of such a former officer shall be without
regard to the existence of a vacancy and shall affect the promotion status of other
officers only insofar as the President may direct. All time between the dismissal and
the reappointment shall be considered as actual service for all purposes, including
the right to pay and allowances.

(d) The President shall prescribe regulations, with such limitations as the President
considers appropriate, governing eligibility for pay and allowances for the period
after the date on which an executed part of a court-martial sentence is set aside.

§876. Art. 76. Finality of proceedings, findings, and sentences

The appellate review of records of trial provided by this chapter, the proceed-
ings, findings, and sentences of courts-martial as approved, reviewed, or affirmed
as required by this chapter, and all dismissals and discharges carried into execu-
tion under sentences by courts-martial following approval, review, or affirmation
as required by this chapter, are final and conclusive. Orders publishing the proceed-
ings of courts-martial and all action taken pursuant to those proceedings are bind-
ing upon all departments, courts, agencies, and officers of the United States, subject
only to action upon a petition for a new trial as provided in section 873 of this title
(article 73) and to action by the Secretary concerned as provided in section 874 of
this title (article 74) and the authority of the President.

§876a. Art. 76a. Leave required to be taken pending review of
certain court-martial convictions

Under regulations prescribed by the Secretary concerned, an accused who has
been sentenced by a court-martial may be required to take leave pending com-
pletion of action under this subchapter if the sentence includes an unsuspended
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dismissal or an unsuspended dishonorable or bad-conduct discharge. The accused
may be required to begin such leave on the date of the entry of judgment under sec-
tion 860c of this title (article 60c) or at any time after such date, and such leave may
be continued until the date on which action under this subchapter is completed or
may be terminated at any earlier time.

§876b. Art. 76b. Lack of mental capacity or mental responsibility:
commitment of accused for examination and treatment

(a) PERSONS INCOMPETENT TO STAND TRIAL. —

(1) In the case of a person determined under this chapter to be presently suffer-
ing from a mental disease or defect rendering the person mentally incompetent to
the extent that the person is unable to understand the nature of the proceedings
against that person or to conduct or cooperate intelligently in the defense of the
case, the general court-martial convening authority for that person shall commit
the person to the custody of the Attorney General.

(2) The Attorney General shall take action in accordance with section 4241(d) of
title 18.

(3) If at the end of the period for hospitalization provided for in section 4241(d)
of title 18, it is determined that the committed person’s mental condition has not so
improved as to permit the trial to proceed, action shall be taken in accordance with
section 4246 of such title.

(4)(A) When the director of a facility in which a person is hospitalized pursuant
to paragraph (2) determines that the person has recovered to such an extent that the
person is able to understand the nature of the proceedings against the person and
to conduct or cooperate intelligently in the defense of the case, the director shall
promptly transmit a notification of that determination to the Attorney General and
to the general court-martial convening authority for the person. The director shall
send a copy of the notification to the person’s counsel.

(B) Upon receipt of a notification, the general court-martial convening author-
ity shall promptly take custody of the person unless the person covered by the noti-
fication is no longer subject to this chapter. If the person is no longer subject to this
chapter, the Attorney General shall take any action within the authority of the Attor-
ney General that the Attorney General considers appropriate regarding the person.

(C) The director of the facility may retain custody of the person for not more
than 30 days after transmitting the notifications required by subparagraph (A).

(5) In the application of section 4246 of title 18 to a case under this subsection,
references to the court that ordered the commitment of a person, and to the clerk of
such court, shall be deemed to refer to the general court-martial convening author-
ity for that person. However, if the person is no longer subject to this chapter at
a time relevant to the application of such section to the person, the United States
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district court for the district where the person is hospitalized or otherwise may be
found shall be considered as the court that ordered the commitment of the person.

(b) PERsoNs FOuND NoT GUILTY BY REASON OF LACK OF MENTAL RESPONSIBILITY. —

(1) If a person is found by a court-martial not guilty only by reason of lack of
mental responsibility, the person shall be committed to a suitable facility until the
person is eligible for release in accordance with this section.

(2) The court-martial shall conduct a hearing on the mental condition in accor-
dance with subsection (c) of section 4243 of title 18. Subsections (b) and (d) of that
section shall apply with respect to the hearing.

(3) A report of the results of the hearing shall be made to the general court-
martial convening authority for the person.

(4) If the court-martial fails to find by the standard specified in subsection (d) of
section 4243 of title 18 that the person’s release would not create a substantial risk of
bodily injury to another person or serious damage of property of another due to a
present mental disease or defect—

(A) the general court-martial convening authority may commit the person to
the custody of the Attorney General; and

(B) the Attorney General shall take action in accordance with subsection (e)
of section 4243 of title 18.

(5) Subsections (f), (g), and (h) of section 4243 of title 18 shall apply in the case
of a person hospitalized pursuant to paragraph (4)(B), except that the United States
district court for the district where the person is hospitalized shall be considered as
the court that ordered the person’s commitment.

(c) GENERAL PROVISIONS. —

(1) Except as otherwise provided in this subsection and subsection (d)(1), the
provisions of section 4247 of title 18 apply in the administration of this section.

(2) In the application of section 4247(d) of title 18 to hearings conducted by a
court-martial under this section or by (or by order of) a general court-martial con-
vening authority under this section, the reference in that section to section 3006A of
such title does not apply.

(d) APPLICABILITY. —

(1) The provisions of chapter 313 of title 18 referred to in this section apply accord-
ing to the provisions of this section notwithstanding section 4247(j) of title 18.

(2) If the status of a person as described in section 802 of this title (article 2)
terminates while the person is, pursuant to this section, in the custody of the
Attorney General, hospitalized, or on conditional release under a prescribed regi-
men of medical, psychiatric, or psychological care or treatment, the provisions of
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this section establishing requirements and procedures regarding a person no lon-
ger subject to this chapter shall continue to apply to that person notwithstanding the
change of status.
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925. 125. Kidnapping.

926.  126. Arson; burning property with intent to defraud.
927. 127.  Extortion.

928. 128. Assault.

928a. 128a. Maiming.

929.  129. Burglary; unlawful entry.

930.  130. Stalking.

931.  131. Perjury.

93la. 13la. Subornation of perjury.
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931d. 131d. Wrongful refusal to testify.
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931f.  131f. Noncompliance with procedural rules.

931g. 131g. Wrongful interference with adverse administrative proceeding.
932. 132, Retaliation.

933.  133. Conduct unbecoming an officer and a gentleman.
934.  134. General article.

§877. Art. 77. Principals

Any person punishable under this chapter who—

(1) commits an offense punishable by this chapter, or aids, abets, counsels, com-
mands, or procures its commission; or

(2) causes an act to be done which if directly performed by him would be punish-
able by this chapter;

is a principal.

§878. Art. 78. Accessory after the fact

Any person subject to this chapter who, knowing that an offense punishable by this
chapter has been committed, receives, comforts, or assists the offender in order
to hinder or prevent his apprehension, trial, or punishment shall be punished as a
court-martial may direct.

§879. Art. 79. Conviction of offense charged, lesser included
offenses, and attempts

(a) IN GENERAL.— An accused may be found guilty of any of the following:
(1) The offense charged.
(2) A lesser included offense.
(3) An attempt to commit the offense charged.

(4) An attempt to commit a lesser included offense, if the attempt is an offense
in its own right.
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(b) DeriNITION.—In this section (article), the term “lesser included offense”
means—

(1) an offense that is necessarily included in the offense charged; and

(2) any lesser included offense so designated by regulation prescribed by the
President.

(c) REGULATORY AUTHORITY.— Any designation of a lesser included offense in a
regulation referred to in subsection (b) shall be reasonably included in the greater
offense.

§ 880. Art. 80. Attempts

(a) An act, done with specific intent to commit an offense under this chapter,
amounting to more than mere preparation and tending, even though failing, to
effect its commission, is an attempt to commit that offense.

(b) Any person subject to this chapter who attempts to commit any offense punish-
able by this chapter shall be punished as a court-martial may direct, unless other-
wise specifically prescribed.

(c) Any person subject to this chapter may be convicted of an attempt to commit an
offense although it appears on the trial that the offense was consummated.

§881. Art. 81. Conspiracy

(a) Any person subject to this chapter who conspires with any other person to com-
mit an offense under this chapter shall, if one or more of the conspirators does an
act to effect the object of the conspiracy, be punished as a court-martial may direct.

(b) Any person subject to this chapter who conspires with any other person to com-
mit an offense under the law of war, and who knowingly does an overt act to effect
the object of the conspiracy, shall be punished, if death results to one or more of the
victims, by death or such other punishment as a court-martial or military commis-
sion may direct, and, if death does not result to any of the victims, by such punish-
ment, other than death, as a court-martial or military commission may direct.

§ 882. Art. 82. Soliciting commission of offenses

(a) SoriciTING CoMMISsION OF OFFENSES GENERALLY. — Any person subject to this
chapter who solicits or advises another to commit an offense under this chapter
(other than an offense specified in subsection (b)) shall be punished as a court-
martial may direct.

(b) SovricITING DESERTION, MUTINY, SEDITION, OR MISBEHAVIOR BEFORE THE
ENEMY.— Any person subject to this chapter who solicits or advises another to
violate section 885 of this title (article 85), section 894 of this title (article 94), or
section 899 of this title (article 99) —

(1) if the offense solicited or advised is attempted or is committed, shall be pun-
ished with the punishment provided for the commission of the offense; and
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(2) if the offense solicited or advised is not attempted or committed, shall be
punished as a court-martial may direct.

§883. Art. 83. Malingering

Any person subject to this chapter who, with the intent to avoid work, duty, or
service—

(1) feigns illness, physical disablement, mental lapse, or mental derangement; or
(2) intentionally inflicts self-injury;

shall be punished as a court-martial may direct.

§ 884. Art. 84. Breach of medical quarantine
Any person subject to this chapter—

(1) who is ordered into medical quarantine by a person authorized to issue such
order; and

(2) who, with knowledge of the quarantine and the limits of the quarantine, goes
beyond those limits before being released from the quarantine by proper authority;

shall be punished as a court-martial may direct.

§ 885. Art. 85. Desertion
(a) Any member of the armed forces who—

(1) without authority goes or remains absent from his unit, organization, or place
of duty with intent to remain away therefrom permanently;

(2) quits his unit, organization, or place of duty with intent to avoid hazardous
duty or to shirk important service; or

(3) without being regularly separated from one of the armed forces enlists or
accepts an appointment in the same or another one of the armed forces without
fully disclosing the fact that he has not been regularly separated, or enters any for-
eign armed service except when authorized by the United States;

is guilty of desertion.

(b) Any commissioned officer of the armed forces who, after tender of his resigna-
tion and before notice of its acceptance, quits his post or proper duties without leave
and with intent to remain away therefrom permanently is guilty of desertion.

(c) Any person found guilty of desertion or attempt to desert shall be punished,
if the offense is committed in time of war, by death or such other punishment
as a court-martial may direct, but if the desertion or attempt to desert occurs at
any other time, by such punishment, other than death, as a court-martial may direct.

§ 886. Art. 86. Absence without leave

Any member of the armed forces who, without authority—
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(1) fails to go to his appointed place of duty at the time prescribed;
(2) goes from that place; or

(3) absents himself or remains absent from his unit, organization, or place of
duty at which he is required to be at the time prescribed;

shall be punished as a court-martial may direct.

§ 887. Art. 87. Missing movement; jumping from vessel

(a) MissING MOVEMENT.— Any person subject to this chapter who, through neglect
or design, misses the movement of a ship, aircraft, or unit with which the person
is required in the course of duty to move shall be punished as a court-martial may
direct.

(b) JumPING FROM VESSEL INTO THE WATER.— Any person subject to this chapter
who wrongfully and intentionally jumps into the water from a vessel in use by the
armed forces shall be punished as a court-martial may direct.

§887a. Art. 87a. Resistance, flight, breach of arrest,
and escape

Any person subject to this chapter who—
(1) resists apprehension;
(2) flees from apprehension;
(3) breaks arrest; or
(4) escapes from custody or confinement;

shall be punished as a court-martial may direct.

§887b. Art. 87b. Offenses against correctional custody
and restriction

(a) EscaPe FrROM CORRECTIONAL CUSTODY.— Any person subject to this chapter—
(1) who is placed in correctional custody by a person authorized to do so;
(2) who, while in correctional custody, is under physical restraint; and

(3) who escapes from the physical restraint before being released from the
physical restraint by proper authority;

shall be punished as a court-martial may direct.
(b) BREACH OF CORRECTIONAL CUSTODY.— Any person subject to this chapter—
(1) who is placed in correctional custody by a person authorized to do so;

(2) who, while in correctional custody, is under restraint other than physical
restraint; and
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(3) who goes beyond the limits of the restraint before being released from the
correctional custody or relieved of the restraint by proper authority;

shall be punished as a court-martial may direct.
(c) BREACH OF RESTRICTION. — Any person subject to this chapter—

(1) who is ordered to be restricted to certain limits by a person authorized to do
so; and

(2) who, with knowledge of the limits of the restriction, goes beyond those limits
before being released by proper authority;

shall be punished as a court-martial may direct.

§ 888. Art. 88. Contempt toward officials

Any commissioned officer who uses contemptuous words against the President,
the Vice President, Congress, the Secretary of Defense, the Secretary of a military
department, the Secretary of Homeland Security, or the Governor or legislature of
any State, Commonwealth, or possession in which he is on duty or present shall be
punished as a court-martial may direct.

§889. Art. 89. Disrespect toward superior commissioned officer;
assault of superior commissioned officer

(a) DisrESPECT.— Any person subject to this chapter who behaves with disrespect
toward that person’s superior commissioned officer shall be punished as a court-
martial may direct.

(b) AssauLT.— Any person subject to this chapter who strikes that person’s supe-
rior commissioned officer or draws or lifts up any weapon or offers any violence
against that officer while the officer is in the execution of the officer’s office shall be
punished —

(1) if the offense is committed in time of war, by death or such other punishment
as a court-martial may direct; and

(2) if the offense is committed at any other time, by such punishment, other than
death, as a court-martial may direct.

§890. Art. 90. Willfully disobeying superior commissioned officer

Any person subject to this chapter who willfully disobeys a lawful command of
that person’s superior commissioned officer shall be punished—

(1) if the offense is committed in time of war, by death or such other punishment
as a court-martial may direct; and

(2) if the offense is committed at any other time, by such punishment, other than
death, as a court-martial may direct.
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§891. Art. 91. Insubordinate conduct toward warrant officer,
noncommissioned officer, or petty officer

Any warrant officer or enlisted member who—

(1) strikes or assaults a warrant officer, noncommissioned officer, or petty officer,
while that officer is in the execution of his office;

(2) willfully disobeys the lawful order of a warrant officer, noncommissioned
officer, or petty officer; or

(3) treats with contempt or is disrespectful in language or deportment toward
a warrant officer, noncommissioned officer, or petty officer, while that officer is in
the execution of his office;

shall be punished as a court-martial may direct.

§892. Art. 92. Failure to obey order or regulation
Any person subject to this chapter who—
(1) violates or fails to obey any lawful general order or regulation;

(2) having knowledge of any other lawful order issued by a member of the armed
forces, which it is his duty to obey, fails to obey the order; or

(3) is derelict in the performance of his duties;

shall be punished as a court-martial may direct.

§893. Art. 93. Cruelty and maltreatment

Any person subject to this chapter who is guilty of cruelty toward, or oppression
or maltreatment of, any person subject to his orders shall be punished as a court-
martial may direct.

§893a. Art. 93a. Prohibited activities with military recruit or trainee
by person in position of special trust

(a) ABUSE OF TRAINING LEADERSHIP PosiTION.—Any person subject to this
chapter—

(1) who is an officer, a noncommissioned officer, or a petty officer;

(2) who is in a training leadership position with respect to a specially protected
junior member of the armed forces; and

(3) who engages in prohibited sexual activity with such specially protected junior
member of the armed forces;

shall be punished as a court-martial may direct.

(b) ABUSE OF PoSITION AS MILITARY RECRUITER.— Any person subject to this
chapter—
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(1) who is a military recruiter and engages in prohibited sexual activity with an
applicant for military service; or

(2) who is a military recruiter and engages in prohibited sexual activity with a spe-
cially protected junior member of the armed forces who is enlisted under a delayed
entry program;

shall be punished as a court-martial may direct.

(c) ConsenT.— Consent is not a defense for any conduct at issue in a prosecution
under this section (article).

(d) DeriNITIONS.— In this section (article):

(1) SPECIALLY PROTECTED JUNIOR MEMBER OF THE ARMED FORCES.— The term
“specially protected junior member of the armed forces” means—

(A) a member of the armed forces who is assigned to, or is awaiting assign-
ment to, basic training or other initial active duty for training, including a member
who is enlisted under a delayed entry program;

(B) a member of the armed forces who is a cadet, a midshipman, an officer
candidate, or a student in any other officer qualification program; and

(C) a member of the armed forces in any program that, by regulation pre-
scribed by the Secretary concerned, is identified as a training program for initial
career qualification.

(2) TRAINING LEADERSHIP PosiTioN.—The term “training leadership position”
means, with respect to a specially protected junior member of the armed forces, any
of the following:

(A) Any drill instructor position or other leadership position in a basic train-
ing program, an officer candidate school, a reserve officers’ training corps unit, a
training program for entry into the armed forces, or any program that, by regula-
tion prescribed by the Secretary concerned, is identified as a training program for
initial career qualification.

(B) Faculty and staff of the United States Military Academy, the United States
Naval Academy, the United States Air Force Academy, and the United States Coast
Guard Academy.

(3) APPLICANT FOR MILITARY SERVICE.— The term “applicant for military ser-
vice” means a person who, under regulations prescribed by the Secretary concerned,
is an applicant for original enlistment or appointment in the armed forces.

(4) MiLiTARY RECRUITER.— The term “military recruiter” means, a person who,
under regulations prescribed by the Secretary concerned, has the primary duty to
recruit persons for military service.
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(5) PROHIBITED SEXUAL ACTIVITY.— The term “prohibited sexual activity”
means, as specified in regulations prescribed by the Secretary concerned, inappro-
priate physical intimacy under circumstances described in such regulations.

§894. Art. 94. Mutiny or sedition
(a) Any person subject to this chapter who—

(1) with intent to usurp or override lawful military authority, refuses, in concert
with any other person, to obey orders or otherwise do his duty or creates any vio-
lence or disturbance is guilty of mutiny;

(2) with intent to cause the overthrow or destruction of lawful civil authority,
creates, in concert with any other person, revolt, violence, or other disturbance
against that authority is guilty of sedition;

(3) fails to do his utmost to prevent and suppress a mutiny or sedition being
committed in his presence, or fails to take all reasonable means to inform his supe-
rior commissioned officer or commanding officer of a mutiny or sedition which he
knows or has reason to believe is taking place, is guilty of a failure to suppress or
report a mutiny or sedition.

(b) A person who is found guilty of attempted mutiny, mutiny, sedition, or failure
to suppress or report a mutiny or sedition shall be punished by death or such other
punishment as a court-martial may direct.

§895. Art. 95. Offenses by sentinel or lookout

(a) DRUNK OR SLEEPING ON PosT, OR LEAVING PosT BEFORE BEING RELIEVED. —
Any sentinel or lookout who is drunk on post, who sleeps on post, or who leaves
post before being regularly relieved, shall be punished—

(1) if the offense is committed in time of war, by death or such other punishment
as a court-martial may direct; and

(2) if the offense is committed other than in time of war, by such punishment,
other than death, as a court-martial may direct.

(b) LoITERING OR WRONGFULLY SITTING ON PosT.— Any sentinel or look-
out who loiters or wrongfully sits down on post shall be punished as a court-martial
may direct.

§895a. Art. 95a. Disrespect toward sentinel or lookout

(a) DIsRESPECTFUL LANGUAGE TOWARD SENTINEL OR LOOKOUT.— Any person sub-
ject to this chapter who, knowing that another person is a sentinel or lookout, uses
wrongful and disrespectful language that is directed toward and within the hearing
of the sentinel or lookout, who is in the execution of duties as a sentinel or lookout,
shall be punished as a court-martial may direct.
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(b) DisresPECTFUL BEHAVIOR TOWARD SENTINEL OR LOOKOUT.—Any person
subject to this chapter who, knowing that another person is a sentinel or lookout,
behaves in a wrongful and disrespectful manner that is directed toward and within
the sight of the sentinel or lookout, who is in the execution of duties as a sentinel or
lookout, shall be punished as a court-martial may direct.

§896. Art. 96. Release of prisoner without authority;
drinking with prisoner
(a) RELEASE OF PRISONER WITHOUT AUTHORITY.— Any person subject to this
chapter—
(1) who, without authority to do so, releases a prisoner; or

(2) who, through neglect or design, allows a prisoner to escape;

shall be punished as a court-martial may direct, whether or not the prisoner was
committed in strict compliance with the law.

(b) DrINKING WITH PRISONER.— Any person subject to this chapter who unlaw-
fully drinks any alcoholic beverage with a prisoner shall be punished as a court-
martial may direct.

§897. Art. 97. Unlawful detention

Any person subject to this chapter who, except as provided by law, apprehends,
arrests, or confines any person shall be punished as a court-martial may direct.

§898. Art. 98. Misconduct as prisoner
Any person subject to this chapter who, while in the hands of the enemy in time

of war—

(1) for the purpose of securing favorable treatment by his captors acts without
proper authority in a manner contrary to law, custom, or regulation, to the detri-
ment of others of whatever nationality held by the enemy as civilian or military
prisoners; or

(2) while in a position of authority over such persons maltreats them without
justifiable cause;

shall be punished as a court-martial may direct.

§899. Art. 99. Misbehavior before the enemy
Any member of the armed forces who before or in the presence of the enemy—
(1) runs away;

(2) shamefully abandons, surrenders, or delivers up any command, unit, place,
or military property which it is his duty to defend;

(3) through disobedience, neglect, or intentional misconduct endangers the
safety of any such command, unit, place, or military property;
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(4) casts away his arms or ammunition;
(5) is guilty of cowardly conduct;
(6) quits his place of duty to plunder or pillage;

(7) causes false alarms in any command, unit, or place under control of the
armed forces;

(8) willfully fails to do his utmost to encounter, engage, capture, or destroy any
enemy troops, combatants, vessels, aircraft, or any other thing, which it is his duty
so to encounter, engage, capture, or destroy; or

(9) does not afford all practicable relief and assistance to any troops, combatants,
vessels, or aircraft of the armed forces belonging to the United States or their allies
when engaged in battle;

shall be punished by death or such other punishment as a court-martial may
direct.

§900. Art. 100. Subordinate compelling surrender

Any person subject to this chapter who compels or attempts to compel the com-
mander of any place, vessel, aircraft, or other military property, or of any body of
members of the armed forces, to give it up to an enemy or to abandon it, or who
strikes the colors or flag to an enemy without proper authority, shall be punished by
death or such other punishment as a court-martial may direct.

§901. Art. 101. Improper use of countersign

Any person subject to this chapter who in time of war discloses the parole or
countersign to any person not entitled to receive it or who gives to another who is
entitled to receive and use the parole or countersign a different parole or counter-
sign from that which, to his knowledge, he was authorized and required to give,
shall be punished by death or such other punishment as a court-martial may direct.

§902. Art. 102. Forcing a safeguard

Any person subject to this chapter who forces a safeguard shall suffer death or
such other punishment as a court-martial may direct.

§903. Art. 103. Spies

Any person who in time of war is found lurking as a spy or acting as a spy in or
about any place, vessel, or aircraft, within the control or jurisdiction of any of the
armed forces, or in or about any shipyard, any manufacturing or industrial plant,
or any other place or institution engaged in work in aid of the prosecution of the
war by the United States, or elsewhere, shall be tried by a general court-martial or
by a military commission and on conviction shall be punished by death or such
other punishment as a court-martial or a military commission may direct. This
section does not apply to a military commission established under chapter 47A of
this title.
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§903a. Art. 103a. Espionage

(a)(1) Any person subject to this chapter who, with intent or reason to believe that
it is to be used to the injury of the United States or to the advantage of a foreign
nation, communicates, delivers, or transmits, or attempts to communicate, deliver,
or transmit, to any entity described in paragraph (2), either directly or indirectly,
anything described in paragraph (3) shall be punished as a court-martial may
direct, except that if the accused is found guilty of an offense that directly concerns
(A) nuclear weaponry, military spacecraft or satellites, early warning systems, or
other means of defense or retaliation against large scale attack, (B) war plans, (C)
communications intelligence or cryptographic information, or (D) any other major
weapons system or major element of defense strategy, the accused shall be punished
by death or such other punishment as a court-martial may direct.

(2) An entity referred to in paragraph (1) is—
(A) a foreign government;

(B) a faction or party or military or naval force within a foreign country,
whether recognized or unrecognized by the United States; or

(C) a representative, officer, agent, employee, subject, or citizen of such a gov-
ernment, faction, party, or force.

(3) A thing referred to in paragraph (1) is a document, writing, code book, sig-
nal book, sketch, photograph, photographic negative, blueprint, plan, map, model,
note, instrument, appliance, or information relating to the national defense.

(b)(1) No person may be sentenced by court-martial to suffer death for an offense
under this section (article) unless—

(A) the members of the court-martial unanimously find at least one of the
aggravating factors set out in subsection (c); and

(B) the members unanimously determine that any extenuating or mitigat-
ing circumstances are substantially outweighed by any aggravating circumstances,
including the aggravating factors set out in subsection (c).

(2) Findings under this subsection may be based on—
(A) evidence introduced on the issue of guilt or innocence;
(B) evidence introduced during the sentencing proceeding; or
(C) all such evidence.

(3) The accused shall be given broad latitude to present matters in extenuation
and mitigation.

(c) A sentence of death may be adjudged by a court-martial for an offense under this
section (article) only if the members unanimously find, beyond a reasonable doubt,
one or more of the following aggravating factors:
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(1) The accused has been convicted of another offense involving espionage or
treason for which either a sentence of death or imprisonment for life was authorized
by statute.

(2) In the commission of the offense, the accused knowingly created a grave risk
of substantial damage to the national security.

(3) In the commission of the offense, the accused knowingly created a grave risk
of death to another person.

(4) Any other factor that may be prescribed by the President by regulations under
section 836 of this title (article 36).

§903b. Art. 103b. Aiding the enemy
Any person who—

(1) aids, or attempts to aid, the enemy with arms, ammunition, supplies, money,
or other things; or

(2) without proper authority, knowingly harbors or protects or gives intelligence
to, or communicates or corresponds with or holds any intercourse with the enemy,
either directly or indirectly;

shall suffer death or such other punishment as a court-martial or military com-
mission may direct. This section does not apply to a military commission estab-
lished under chapter 47A of this title.

§904. Art. 104. Public records offenses
Any person subject to this chapter who, willfully and unlawfully—
(1) alters, conceals, removes, mutilates, obliterates, or destroys a public record; or

(2) takes a public record with the intent to alter, conceal, remove, mutilate, oblit-
erate, or destroy the public record;

shall be punished as a court-martial may direct.

§904a. Art. 104a. Fraudulent enlistment, appointment,
or separation

Any person who—

(1) procures his own enlistment or appointment in the armed forces by know-
ingly false representation or deliberate concealment as to his qualifications for that
enlistment or appointment and receives pay or allowances thereunder; or

(2) procures his own separation from the armed forces by knowingly false repre-
sentation or deliberate concealment as to his eligibility for that separation;

shall be punished as a court-martial may direct.
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§904b. Art. 104b. Unlawful enlistment, appointment,
or separation

Any person subject to this chapter who effects an enlistment or appointment
in or a separation from the armed forces of any person who is known to him to be
ineligible for that enlistment, appointment, or separation because it is prohibited by
law, regulation, or order shall be punished as a court-martial may direct.

§905. Art. 105. Forgery

Any person subject to this chapter who, with intent to defraud —

(1) falsely makes or alters any signature to, or any part of, any writing which
would, if genuine, apparently impose a legal liability on another or change his legal
right or liability to his prejudice; or

(2) utters, offers, issues, or transfers such a writing, known by him to be so made
or altered;

is guilty of forgery and shall be punished as a court-martial may direct.

§905a. Art. 105a. False or unauthorized pass offenses

(a) WRONGFUL MAKING, ALTERING, ETC.— Any person subject to this chapter who,
wrongfully and falsely, makes, alters, counterfeits, or tampers with a military or
official pass, permit, discharge certificate, or identification card shall be punished as
a court-martial may direct.

(b) WRONGEUL SALE, ETC.—Any person subject to this chapter who wrongfully
sells, gives, lends, or disposes of a false or unauthorized military or official pass,
permit, discharge certificate, or identification card, knowing that the pass, permit,
discharge certificate, or identification card is false or unauthorized, shall be pun-
ished as a court-martial may direct.

(c) WRONGFUL USE OR PossEssIoN.— Any person subject to this chapter who
wrongfully uses or possesses a false or unauthorized military or official pass, per-
mit, discharge certificate, or identification card, knowing that the pass, permit, dis-
charge certificate, or identification card is false or unauthorized, shall be punished
as a court-martial may direct.

§906. Art. 106. Impersonation of officer, noncommissioned
or petty officer, or agent or official

(a) INn GENERAL.— Any person subject to this chapter who, wrongfully and will-
fully, impersonates —

(1) an officer, a noncommissioned officer, or a petty officer;
(2) an agent of superior authority of one of the armed forces; or

(3) an official of a government;
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shall be punished as a court-martial may direct.

(b) IMPERSONATION WITH INTENT TO DEFRAUD.— Any person subject to this chap-
ter who, wrongfully, willfully, and with intent to defraud, impersonates any per-
son referred to in paragraph (1), (2), or (3) of subsection (a) shall be punished as a
court-martial may direct.

(c) IMPERSONATION OF GOVERNMENT OFFICIAL WITHOUT INTENT TO DEFRAUD. —
Any person subject to this chapter who, wrongfully, willfully, and without intent to
defraud, impersonates an official of a government by committing an act that exer-
cises or asserts the authority of the office that the person claims to have shall be
punished as a court-martial may direct.

§906a. Art. 106a. Wearing unauthorized insignia, decoration,
badge, ribbon, device, or lapel button

Any person subject to this chapter—

(1) who is not authorized to wear an insignia, decoration, badge, ribbon, device,
or lapel button; and

(2) who wrongfully wears such insignia, decoration, badge, ribbon, device, or
lapel button upon the person’s uniform or civilian clothing;

shall be punished as a court-martial may direct.

§907. Art. 107. False official statements; false swearing

(a) FALSE OFFICIAL STATEMENTS.— Any person subject to this chapter who, with
intent to deceive —

(1) signs any false record, return, regulation, order, or other official document,
knowing it to be false; or

(2) makes any other false official statement knowing it to be false; shall be pun-
ished as a court-martial may direct.

(b) FALSE SWEARING.— Any person subject to this chapter—
(1) who takes an oath that—

(A) is administered in a matter in which such oath is required or authorized
by law; and

(B) is administered by a person with authority to do so; and
(2) who, upon such oath, makes or subscribes to a statement;

if the statement is false and at the time of taking the oath, the person does not
believe the statement to be true, shall be punished as a court-martial may direct.

§907a. Art. 107a. Parole violation
Any person subject to this chapter—
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(1) who, having been a prisoner as the result of a court-martial conviction or
other criminal proceeding, is on parole with conditions; and

(2) who violates the conditions of parole;

shall be punished as a court-martial may direct.

§908. Art. 108. Military property of United States— Loss,
damage, destruction, or wrongful disposition

Any person subject to this chapter who, without proper authority—
(1) sells or otherwise disposes of;
(2) willfully or through neglect damages, destroys, or loses; or

(3) willfully or through neglect suffers to be lost, damaged, destroyed, sold, or
wrongfully disposed of;

any military property of the United States, shall be punished as a court-martial
may direct.

§908a. Art. 108a. Captured or abandoned property

(a) All persons subject to this chapter shall secure all public property taken from the
enemy for the service of the United States, and shall give notice and turn over to the
proper authority without delay all captured or abandoned property in their posses-
sion, custody, or control.

(b) Any person subject to this chapter who—
(1) fails to carry out the duties prescribed in subsection (a);

(2) buys, sells, trades, or in any way deals in or disposes of captured or aban-
doned property, whereby he receives or expects any profit, benefit, or advantage to
himself or another directly or indirectly connected with himself; or

(3) engages in looting or pillaging;

shall be punished as a court-martial may direct.

§909. Art. 109. Property other than military property of United
States— Waste, spoilage, or destruction

Any person subject to this chapter who willfully or recklessly wastes, spoils, or
otherwise willfully and wrongfully destroys or damages any property other than mil-
itary property of the United States shall be punished as a court-martial may direct.

§909a. Art. 109a. Mail matter: wrongful taking, opening, etc.

(a) TAKING.— Any person subject to this chapter who, with the intent to obstruct
the correspondence of, or to pry into the business or secrets of, any person or organ-
ization, wrongfully takes mail matter before the mail matter is delivered to or
received by the addressee shall be punished as a court-martial may direct.
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(b) OPENING, SECRETING, DESTROYING, STEALING.—Any person subject to this
chapter who wrongfully opens, secretes, destroys, or steals mail matter before the
mail matter is delivered to or received by the addressee shall be punished as a court-
martial may direct.

§910. Art. 110. Improper hazarding of vessel or aircraft

(a) WiLLFUL AND WRONGFUL HAZARDING.— Any person subject to this chapter
who, willfully and wrongfully, hazards or suffers to be hazarded any vessel or air-
craft of the armed forces shall be punished by death or such other punishment as a
court-martial may direct.

(b) NEGLIGENT HAZARDING.— Any person subject to this chapter who negligently
hazards or suffers to be hazarded any vessel or aircraft of the armed forces shall be
punished as a court-martial may direct.

§911. Art. 111. Leaving scene of vehicle accident

(a) DrRivER.— Any person subject to this chapter—

(1) who is the driver of a vehicle that is involved in an accident that results in
personal injury or property damage; and

(2) who wrongfully leaves the scene of the accident—
(A) without providing assistance to an injured person; or

(B) without providing personal identification to others involved in the acci-
dent or to appropriate authorities;

shall be punished as a court-martial may direct.
(b) SENIOR PASSENGER.— Any person subject to this chapter —

(1) who is a passenger in a vehicle that is involved in an accident that results in
personal injury or property damage;

(2) who is the superior commissioned or noncommissioned officer of the driver
of the vehicle or is the commander of the vehicle; and

(3) who wrongfully and unlawfully orders, causes, or permits the driver to leave
the scene of the accident—

(A) without providing assistance to an injured person; or

(B) without providing personal identification to others involved in the acci-
dent or to appropriate authorities;

shall be punished as a court-martial may direct.
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§912. Art. 112. Drunkenness and other incapacitation offenses

(a) DrRuNk oN Duty.— Any person subject to this chapter who is drunk on duty
shall be punished as a court-martial may direct.

(b) IncapaciTATION FOR DUTY FROM DRUNKENNESS OR DRUG Use.— Any person
subject to this chapter who, as a result of indulgence in any alcoholic beverage or
any drug, is incapacitated for the proper performance of duty shall be punished as a
court-martial may direct.

(c) DRUNK PRrISONER.— Any person subject to this chapter who is a prisoner and,
while in such status, is drunk shall be punished as a court-martial may direct.

§912a. Art. 112a. Wrongful use, possession, etc.,
of controlled substances

(a) Any person subject to this chapter who wrongfully uses, possesses, manufac-
tures, distributes, imports into the customs territory of the United States, exports
from the United States, or introduces into an installation, vessel, vehicle, or aircraft
used by or under the control of the armed forces a substance described in subsec-
tion (b) shall be punished as a court-martial may direct.

(b) The substances referred to in subsection (a) are the following:
(1) Opium, heroin, cocaine, amphetamine, lysergic acid diethylamide, metham-

phetamine, phencyclidine, barbituric acid, and marijuana and any compound or
derivative of any such substance.

(2) Any substance not specified in clause (1) that is listed on a schedule of con-
trolled substances prescribed by the President for the purposes of this article.

(3) Any other substance not specified in clause (1) or contained on a list pre-
scribed by the President under clause (2) that is listed in schedules I through V of
section 202 of the Controlled Substances Act (21 U.S.C. 812).

§913. Art. 113. Drunken or reckless operation of a vehicle,
aircraft, or vessel

(a) Any person subject to this chapter who—
(1) operates or physically controls any vehicle, aircraft, or vessel in a reckless or

wanton manner or while impaired by a substance described in section 912a(b) of
this title (article 112a(b)), or

(2) operates or is in actual physical control of any vehicle, aircraft, or vessel while
drunk or when the alcohol concentration in the person’s blood or breath is equal to
or exceeds the applicable limit under subsection (b),

shall be punished as a court-martial may direct.

(b)(1) For purposes of subsection (a), the applicable limit on the alcohol concentra-
tion in a person’s blood or breath is as follows:
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(A) In the case of the operation or control of a vehicle, aircraft, or vessel in the
United States, such limit is the lesser of —

(i) the blood alcohol content limit under the law of the State in which the
conduct occurred, except as may be provided under paragraph (2) for conduct on a
military installation that is in more than one State; or

(ii) the blood alcohol content limit specified in paragraph (3).

(B) In the case of the operation or control of a vehicle, aircraft, or vessel out-
side the United States, the applicable blood alcohol content limit is the blood alco-
hol content limit specified in paragraph (3) or such lower limit as the Secretary of
Defense may by regulation prescribe.

(2) In the case of a military installation that is in more than one State, if those
States have different blood alcohol content limits under their respective State laws,
the Secretary may select one such blood alcohol content limit to apply uniformly on
that installation.

(3) For purposes of paragraph (1), the blood alcohol content limit with respect to
alcohol concentration in a person’s blood is 0.08 grams of alcohol per 100 milliliters
of blood and with respect to alcohol concentration in a person’s breath is 0.08 grams
of alcohol per 210 liters of breath, as shown by chemical analysis. The Secretary may
by regulation prescribe limits that are lower than the limits specified in the preced-
ing sentence, if such lower limits are based on scientific developments, as reflected
in Federal law of general applicability.

(4) In this subsection:

(A) The term “blood alcohol content limit” means the amount of alcohol con-
centration in a person’s blood or breath at which operation or control of a vehicle,
aircraft, or vessel is prohibited.

(B) The term “United States” includes the District of Columbia, the Com-
monwealth of Puerto Rico, the Virgin Islands, Guam, and American Samoa and the
term “State” includes each of those jurisdictions.

§914. Art. 114. Endangerment offenses

(a) RECKLESS ENDANGERMENT. — Any person subject to this chapter who engages in
conduct that—

(1) is wrongful and reckless or is wanton; and
(2) is likely to produce death or grievous bodily harm to another person;
shall be punished as a court-martial may direct.

(b) DueLING.— Any person subject to this chapter—

(1) who fights or promotes, or is concerned in or connives at fighting a duel; or
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(2) who, having knowledge of a challenge sent or about to be sent, fails to report
the facts promptly to the proper authority;

shall be punished as a court-martial may direct.

(c) FIREARM DISCHARGE, ENDANGERING HUMAN LIFE.— Any person subject to this
chapter who, willfully and wrongly, discharges a firearm, under circumstances such
as to endanger human life shall be punished as a court-martial may direct.

(d) CarrYING CONCEALED WEAPON.— Any person subject to this chapter who
unlawfully carries a dangerous weapon concealed on or about his person shall be
punished as a court-martial may direct.

§915. Art. 115. Communicating threats

(a) CoMMUNICATING THREATS GENERALLY.—Any person subject to this chapter
who wrongfully communicates a threat to injure the person, property, or reputation
of another shall be punished as a court-martial may direct.

(b) ComMUNICATING THREAT TO USE ExPLOSIVE, ETC.— Any person subject to this
chapter who wrongfully communicates a threat to injure the person or property of
another by use of (1) an explosive, (2) a weapon of mass destruction, (3) a biologi-
cal or chemical agent, substance, or weapon, or (4) a hazardous material, shall be
punished as a court-martial may direct.

(c) CoMMUNICATING FALSE THREAT CONCERNING UsE oF ExpLOSIVE, ETC.— Any
person subject to this chapter who maliciously communicates a false threat con-
cerning injury to the person or property of another by use of (1) an explosive,
(2) a weapon of mass destruction, (3) a biological or chemical agent, substance,
or weapon, or (4) a hazardous material, shall be punished as a court-martial may
direct. As used in the preceding sentence, the term “false threat” means a threat
that, at the time the threat is communicated, is known to be false by the person
communicating the threat.

§916. Art. 116. Riot or breach of peace

Any person subject to this chapter who causes or participates in any riot or breach
of the peace shall be punished as a court-martial may direct.

§917. Art. 117. Provoking speeches or gestures

Any person subject to this chapter who uses provoking or reproachful words or
gestures towards any other person subject to this chapter shall be punished as a
court-martial may direct.
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§917. Art. 117a. Wrongful broadcast or distribution of
intimate visual images

(a) ProHIBITION. ANy person subject to this chapter—

(1) who knowingly and wrongfully broadcasts or distributes an intimate visual
image of another person or a visual image of sexually explicit conduct involving a
person who—

(A) is at least 18 years of age at the time the intimate visual image or visual
image of sexually explicit conduct was created;

(B) is identifiable from the intimate visual image or visual image of sexually
explicit conduct itself, or from information displayed in connection with the inti-
mate visual image or visual image of sexually explicit conduct; and

(C) does not explicitly consent to the broadcast or distribution of the intimate
visual image or visual image of sexually explicit conduct;

(2) who knows or reasonably should have known that the intimate visual image
or visual image of sexually explicit conduct was made under circumstances in which
the person depicted in the intimate visual image or visual image of sexually explicit
conduct retained a reasonable expectation of privacy regarding any broadcast or dis-
tribution of the intimate visual image or visual image of sexually explicit conduct;

(3) who knows or reasonably should have known that the broadcast or distri-
bution of the intimate visual image or visual image of sexually explicit conduct is
likely—

(A) to cause harm, harassment, intimidation, emotional distress, or financial
loss for the person depicted in the intimate visual image or visual image of sexually
explicit conduct; or

(B) to harm substantially the depicted person with respect to that person’s
health, safety, business, calling, career, financial condition, reputation, or personal
relationships; and

(4) whose conduct, under the circumstances, had a reasonably direct and pal-
pable connection to a military mission or military environment,

is guilty of wrongful distribution of intimate visual images or visual images of
sexually explicit conduct and shall be punished as a court-martial may direct.

(b) DerINITIONS. In this section:

(1) BroaDpcasT. The term ‘broadcast’ means to electronically transmit a visual
image with the intent that it be viewed by a person or persons.

(2) DistrIBUTE. The term ‘distribute’ means to deliver to the actual or constructive
possession of another person, including transmission by mail or electronic means.

(3) INTIMATE ViSUAL IMAGE. The term ‘intimate visual image’ means a visual
image that depicts a private area of a person.
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(4) PrIvATE AREA. The term ‘private area’ means the naked or underwear-clad
genitalia, anus, buttocks, or female areola or nipple.

(5) REASONABLE ExPECTATION OF Privacy. The term ‘reasonable expectation of
privacy’ means circumstances in which a reasonable person would believe that a
private area of the person, or sexually explicit conduct involving the person, would
not be visible to the public.

(6) SexuaLLy ExpriciT ConpUCT. The term ‘sexually explicit conduct’ means
actual or simulated genital-genital contact, oral-genital contact, anal-genital con-
tact, or oral-anal contact, whether between persons of the same or opposite sex,
bestiality, masturbation, or sadistic or masochistic abuse.

(7) VisuaL IMAGE. The term ‘visual image’ means the following:
(A) Any developed or undeveloped photograph, picture, film, or video.

(B) Any digital or computer image, picture, film, or video made by any means,
including those transmitted by any means, including streaming media, even if not
stored in a permanent format.

(C) Any digital or electronic data capable of conversion into a visual image.

§918. Art. 118. Murder

Any person subject to this chapter who, without justification or excuse, unlawfully
kills a human being, when he—

(1) has a premeditated design to kill;
(2) intends to kill or inflict great bodily harm;

(3) is engaged in an act which is inherently dangerous to another and evinces a
wanton disregard of human life; or

(4) is engaged in the perpetration or attempted perpetration of burglary, rape,
rape of a child, sexual assault, sexual assault of a child, aggravated sexual contact,
sexual abuse of a child, robbery, or aggravated arson;

is guilty of murder, and shall suffer such punishment as a court-martial may
direct, except that if found guilty under clause (1) or (4), he shall suffer death or
imprisonment for life as a court-martial may direct.

§919. Art. 119. Manslaughter

(a) Any person subject to this chapter who, with an intent to kill or inflict great
bodily harm, unlawfully kills a human being in the heat of sudden passion caused
by adequate provocation is guilty of voluntary manslaughter and shall be punished
as a court-martial may direct.

(b) Any person subject to this chapter who, without an intent to kill or inflict great
bodily harm, unlawfully kills a human being—



CXXX UNIFORM CODE OF MILITARY JUSTICE

(1) by culpable negligence; or

(2) while perpetrating or attempting to perpetrate an offense, other than those
named in clause (4) of section 918 of this title (article 118), directly affecting the
person;

is guilty of involuntary manslaughter and shall be punished as a court-martial
may direct.

§919a. Art. 119a. Death or injury of an unborn child

(a)(1) Any person subject to this chapter who engages in conduct that violates any
of the provisions of law listed in subsection (b) and thereby causes the death of, or
bodily injury (as defined in section 1365 of title 18) to, a child, who is in utero at
the time the conduct takes place, is guilty of a separate offense under this section
and shall, upon conviction, be punished by such punishment, other than death, as
a court-martial may direct, which shall be consistent with the punishments pre-
scribed by the President for that conduct had that injury or death occurred to the
unborn child’s mother.

(2) An offense under this section does not require proof that—

(i) the person engaging in the conduct had knowledge or should have had
knowledge that the victim of the underlying offense was pregnant; or

(i) the accused intended to cause the death of, or bodily injury to, the
unborn child.

(3) If the person engaging in the conduct thereby intentionally kills or attempts
to kill the unborn child, that person shall, instead of being punished under para-
graph (1), be punished as provided under sections 880, 918, and 919(a) of this title
(articles 80, 118, and 119(a)) for intentionally killing or attempting to kill a human
being.

(4) Notwithstanding any other provision of law, the death penalty shall not be
imposed for an offense under this section.

(b) The provisions referred to in subsection (a) are sections 918, 919(a), 919(b)(2),
920(a), 922, 926, 928, and 928a of this title (articles 118, 119(a), 119(b)(2), 120(a),
122,126, 128, and 128a.

(c) Nothing in this section shall be construed to permit the prosecution—

(1) of any person for conduct relating to an abortion for which the consent of
the pregnant woman, or a person authorized by law to act on her behalf, has been
obtained or for which such consent is implied by law;

(2) of any person for any medical treatment of the pregnant woman or her
unborn child; or

(3) of any woman with respect to her unborn child.
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(d) In this section, the term “unborn child” means a child in utero, and the term
“child in utero” or “child, who is in utero” means a member of the species homo
sapiens, at any stage of development, who is carried in the womb.

§919b. Art. 119b. Child endangerment
Any person subject to this chapter —
(1) who has a duty for the care of a child under the age of 16 years; and

(2) who, through design or culpable negligence, endangers the child’s mental or
physical health, safety, or welfare;

shall be punished as a court-martial may direct.

§920. Art. 120. Rape and sexual assault generally

(a) RaPE.—Any person subject to this chapter who commits a sexual act upon
another person by —

(1) using unlawful force against that other person;

(2) using force causing or likely to cause death or grievous bodily harm to any
person;

(3) threatening or placing that other person in fear that any person will be sub-
jected to death, grievous bodily harm, or kidnapping;

(4) first rendering that other person unconscious; or

(5) administering to that other person by force or threat of force, or without the
knowledge or consent of that person, a drug, intoxicant, or other similar substance
and thereby substantially impairing the ability of that other person to appraise or
control conduct;

is guilty of rape and shall be punished as a court-martial may direct.
(b) SExuAL AssAauLT.— Any person subject to this chapter who—
(1) commits a sexual act upon another person by—
(A) threatening or placing that other person in fear;
(B) making a fraudulent representation that the sexual act serves a profes-
sional purpose; or

(C) inducing a belief by any artifice, pretense, or concealment that the person
is another person;

(2) commits a sexual act upon another person—
(A) without the consent of the other person; or

(B) when the person knows or reasonably should know that the other person is
asleep, unconscious, or otherwise unaware that the sexual act is occurring; or
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(3) commits a sexual act upon another person when the other person is incapable
of consenting to the sexual act due to—

(A) impairment by any drug, intoxicant, or other similar substance, and that
condition is known or reasonably should be known by the person; or

(B) a mental disease or defect, or physical disability, and that condition is
known or reasonably should be known by the person;

is guilty of sexual assault and shall be punished as a court-martial may direct.

(c) AGGRAVATED SEXUAL CONTACT.— Any person subject to this chapter who com-
mits or causes sexual contact upon or by another person, if to do so would violate
subsection (a) (rape) had the sexual contact been a sexual act, is guilty of aggravated
sexual contact and shall be punished as a court-martial may direct.

(d) ABusivE SEXUAL CONTACT.— Any person subject to this chapter who commits
or causes sexual contact upon or by another person, if to do so would violate sub-
section (b) (sexual assault) had the sexual contact been a sexual act, is guilty of
abusive sexual contact and shall be punished as a court-martial may direct.

(e) PrRooF oF THREAT.—In a prosecution under this section, in proving that a per-
son made a threat, it need not be proven that the person actually intended to carry
out the threat or had the ability to carry out the threat.

(f) DErENSEs.— An accused may raise any applicable defenses available under this
chapter or the Rules for Court-Martial. Marriage is not a defense for any conduct in
issue in any prosecution under this section.

(g) DeriNITIONS. —In this section:
(1) SExuaL AcT.— The term “sexual act” means—

(A) the penetration, however, slight, of the penis into the vulva or anus or
mouth;

(B) contact between the mouth and the penis, vulva, scrotum, or anus; or

(C) the penetration, however slight, of the vulva or penis or anus of another
by any part of the body or any object, with an intent to abuse, humiliate, harass, or
degrade any person or to arouse or gratify the sexual desire of any person.

(2) Sexual contact.— The term “sexual contact” means touching, or causing
another person to touch, either directly or through the clothing, the vulva, penis,
scrotum, anus, groin, breast, inner thigh, or buttocks of any person, with an intent
to abuse, humiliate, harass, or degrade any person or to arouse or gratify the sex-
ual desire of any person. Touching may be accomplished by any part of the body
or an object.

(3) Grievous BopILY HARM.— The term “grievous bodily harm” means serious
bodily injury. It includes fractured or dislocated bones, deep cuts, torn members of
the body, serious damage to internal organs, and other severe bodily injuries. It does
not include minor injuries such as a black eye or a bloody nose.

(4) Force.— The term “force” means—
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(A) the use of a weapon;

(B) the use of such physical strength or violence as is sufficient to overcome,
restrain, or injure a person; or

(C) inflicting physical harm sufficient to coerce or compel submission by the
victim.
(5) UNLAWFUL FORCE.— The term “unlawful force” means an act of force done
without legal justification or excuse.

(6) THREATENING OR PLACING THAT OTHER PERSON IN FEAR.— The term “threat-
ening or placing that other person in fear” means a communication or action that is
of sufficient consequence to cause a reasonable fear that non-compliance will result
in the victim or another person being subjected to the wrongful action contem-
plated by the communication or action.

(7) CONSENT. —

(A) The term “consent” means a freely given agreement to the conduct at issue
by a competent person. An expression of lack of consent through words or conduct
means there is no consent. Lack of verbal or physical resistance does not consti-
tute consent. Submission resulting from the use of force, threat of force, or placing
another person in fear also does not constitute consent. A current or previous dat-
ing or social or sexual relationship by itself or the manner of dress of the person
involved with the accused in the conduct at issue does not constitute consent.

(B) A sleeping, unconscious, or incompetent person cannot consent. A person
cannot consent to force causing or likely to cause death or grievous bodily harm or
to being rendered unconscious. A person cannot consent while under threat or in
fear or under the circumstances described in subparagraph (C) or (D) of subsection

(b)(1).
(C) All the surrounding circumstances are to be considered in determining
whether a person gave consent.

(8) Incapable of consenting.— The term “incapable of consenting” means the
person is—

(A) incapable of appraising the nature of the conduct at issue; or

(B) physically incapable of declining participation in, or communicating
unwillingness to engage in, the sexual act at issue.

§920a. Art. 120a. Mails: deposit of obscene matter

Any person subject to this chapter who, wrongfully and knowingly, deposits
obscene matter for mailing and delivery shall be punished as a court-martial may
direct.
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§920b. Art. 120b. Rape and sexual assault of a child

(a) Rape o A CHILD.— Any person subject to this chapter who—

(1) commits a sexual act upon a child who has not attained the age of 12 years; or

(2) commits a sexual act upon a child who has attained the age of 12 years by—
(A) using force against any person;
(B) threatening or placing that child in fear;
(C) rendering that child unconscious; or
(D) administering to that child a drug, intoxicant, or other similar substance;
is guilty of rape of a child and shall be punished as a court-martial may direct.

(b) SexuaL AssauLT ofF A CHILD.— Any person subject to this chapter who com-
mits a sexual act upon a child who has attained the age of 12 years is guilty of sexual
assault of a child and shall be punished as a court-martial may direct.

(c) SExuaL ABUSE OF A CHILD.— Any person subject to this chapter who commits a
lewd act upon a child is guilty of sexual abuse of a child and shall be punished as a
court-martial may direct.

(d) AGe oF CHILD. —

(1) UNDER 12 YEARS.— In a prosecution under this section, it need not be proven
that the accused knew the age of the other person engaging in the sexual act or
lewd act. It is not a defense that the accused reasonably believed that the child had
attained the age of 12 years.

(2) UNDER 16 YEARS.—In a prosecution under this section, it need not be proven
that the accused knew that the other person engaging in the sexual act or lewd act
had not attained the age of 16 years, but it is a defense in a prosecution under sub-
section (b) (sexual assault of a child) or subsection (c) (sexual abuse of a child),
which the accused must prove by a preponderance of the evidence, that the accused
reasonably believed that the child had attained the age of 16 years, if the child had in
fact attained at least the age of 12 years.

(e) Proor oF THREAT.—In a prosecution under this section, in proving that a per-
son made a threat, it need not be proven that the person actually intended to carry
out the threat or had the ability to carry out the threat.

(f) MarRRIAGE.—In a prosecution under subsection (b) (sexual assault of a child) or
subsection (c) (sexual abuse of a child), it is a defense, which the accused must prove
by a preponderance of the evidence, that the persons engaging in the sexual act or
lewd act were at that time married to each other, except where the accused commits
a sexual act upon the person when the accused knows or reasonably should know
that the other person is asleep, unconscious, or otherwise unaware that the sexual
act is occurring or when the other person is incapable of consenting to the sexual
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act due to impairment by any drug, intoxicant, or other similar substance, and that
condition was known or reasonably should have been known by the accused.

(g) ConseENnT.— Lack of consent is not an element and need not be proven in any
prosecution under this section. A child not legally married to the person commit-
ting the sexual act, lewd act, or use of force cannot consent to any sexual act, lewd
act, or use of force.

(h) DeriNITIONS. —In this section:

(I) SEXUAL ACT AND SEXUAL CONTACT.— The terms “sexual act” and “sexual
contact” have the meanings given those terms in section 920(g) of this title (article
120(g)), except that the term “sexual act” also includes the intentional touching,
not through the clothing, of the genitalia of another person who has not attained
the age of 16 years with an intent to abuse, humiliate, harass, degrade, or arouse or
gratify the sexual desire of any person.

(2) ForCE.— The term “force” means—
(A) the use of a weapon;

(B) the use of such physical strength or violence as is sufficient to overcome,
restrain, or injure a child; or

(C) inflicting physical harm.

In the case of a parent-child or similar relationship, the use or abuse of parental or
similar authority is sufficient to constitute the use of force.

(3) THREATENING OR PLACING THAT CHILD IN FEAR.— The term “threatening
or placing that child in fear” means a communication or action that is of sufficient
consequence to cause the child to fear that non-compliance will result in the child
or another person being subjected to the action contemplated by the communica-
tion or action.

(4) CHiLp.—The term “child” means any person who has not attained the age
of 16 years.

(5) LEwp act.—The term “lewd act” means —
(A) any sexual contact with a child;

(B) intentionally exposing one’s genitalia, anus, buttocks, or female areola or
nipple to a child by any means, including via any communication technology, with
an intent to abuse, humiliate, or degrade any person, or to arouse or gratify the
sexual desire of any person;

(C) intentionally communicating indecent language to a child by any means,
including via any communication technology, with an intent to abuse, humiliate, or
degrade any person, or to arouse or gratify the sexual desire of any person; or

(D) any indecent conduct, intentionally done with or in the presence of a
child, including via any communication technology, that amounts to a form of
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immorality relating to sexual impurity which is grossly vulgar, obscene, and repug-
nant to common propriety, and tends to excite sexual desire or deprave morals with
respect to sexual relations.

§920c. Art. 120c. Other sexual misconduct

(a) INDECENT VIEWING, VISUAL RECORDING, OR BROADCASTING.— Any person sub-
ject to this chapter who, without legal justification or lawful authorization —

(1) knowingly and wrongfully views the private area of another person, without
that other person’s consent and under circumstances in which that other person has
a reasonable expectation of privacy;

(2) knowingly photographs, videotapes, films, or records by any means the pri-
vate area of another person, without that other person’s consent and under circum-
stances in which that other person has a reasonable expectation of privacy; or

(3) knowingly broadcasts or distributes any such recording that the person knew
or reasonably should have known was made under the circumstances proscribed in
paragraphs (1) and (2);

is guilty of an offense under this section and shall be punished as a court-martial
may direct.

(b) ForciBLE PANDERING.—Any person subject to this chapter who compels
another person to engage in an act of prostitution with any person is guilty of forc-
ible pandering and shall be punished as a court-martial may direct.

(c) INDECENT EXPOSURE.— Any person subject to this chapter who intentionally
exposes, in an indecent manner, the genitalia, anus, buttocks, or female areola or
nipple is guilty of indecent exposure and shall by punished as a court-martial may
direct.

(d) DeriNITIONS.— In this section:

(1) AcT oF PROSTITUTION. — The term “act of prostitution” means a sexual act or
sexual contact (as defined in section 920(g) of this title (article 120(g))) on account
of which anything of value is given to, or received by, any person.

(2) PrR1vATE AREA.— The term “private area” means the naked or underwear-
clad genitalia, anus, buttocks, or female areola or nipple.

(3) REASONABLE EXPECTATION OF PRIVACY.— The term “under circumstances in
which that other person has a reasonable expectation of privacy” means—

(A) circumstances in which a reasonable person would believe that he or she
could disrobe in privacy, without being concerned that an image of a private area of
the person was being captured; or

(B) circumstances in which a reasonable person would believe that a private
area of the person would not be visible to the public.

(4) BroapcasT.—The term “broadcast” means to electronically transmit a
visual image with the intent that it be viewed by a person or persons.
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(5) DisTrRIBUTE.— The term “distribute” means delivering to the actual or con-
structive possession of another, including transmission by electronic means.

(6) INDECENT MANNER.— The term “indecent manner” means conduct that
amounts to a form of immorality relating to sexual impurity which is grossly vul-
gar, obscene, and repugnant to common propriety, and tends to excite sexual desire
or deprave morals with respect to sexual relations.

§921. Art. 121. Larceny and wrongful appropriation

(a) Any person subject to this chapter who wrongfully takes, obtains, or withholds,
by any means, from the possession of the owner or of any other person any money,
personal property, or article of value of any kind—

(1) with intent permanently to deprive or defraud another person of the use and
benefit of property or to appropriate it to his own use or the use of any person other
than the owner, steals that property and is guilty of larceny; or

(2) with intent temporarily to deprive or defraud another person of the use and
benefit of property or to appropriate it to his own use or the use of any person other
than the owner, is guilty of wrongful appropriation.

(b) Any person found guilty of larceny or wrongful appropriation shall be punished
as a court-martial may direct.

§921a. Art. 121a. Fraudulent use of credit cards,
debit cards, and other access devices

(a) IN GENERAL.— Any person subject to this chapter who, knowingly and with
intent to defraud, uses —

(1) a stolen credit card, debit card, or other access device;

(2) a revoked, cancelled, or otherwise invalid credit card, debit card, or other
access device; or

(3) a credit card, debit card, or other access device without the authorization of a
person whose authorization is required for such use;

to obtain money, property, services, or anything else of value shall be punished as
a court-martial may direct.

(b) Access Device DerINED.—In this section (article), the term “access device”
has the meaning given that term in section 1029 of title 18.

§921b. Art. 121b. False pretenses to obtain services

Any person subject to this chapter who, with intent to defraud, knowingly uses
false pretenses to obtain services shall be punished as a court-martial may direct.
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§922. Art. 122. Robbery

Any person subject to this chapter who takes anything of value from the person
or in the presence of another, against his will, by means of force or violence or fear
of immediate or future injury to his person or property or to the person or prop-
erty of a relative or member of his family or of anyone in his company at the time
of the robbery, is guilty of robbery and shall be punished as a court-martial may
direct.

§922a. Art. 122a. Receiving stolen property

Any person subject to this chapter who wrongfully receives, buys, or conceals
stolen property, knowing the property to be stolen property, shall be punished as a
court-martial may direct.

§923. Art. 123. Offenses concerning
Government computers

(a) INn GENERAL.— Any person subject to this chapter who—

(1) knowingly accesses a Government computer, with an unauthorized purpose,
and by doing so obtains classified information, with reason to believe such infor-
mation could be used to the injury of the United States, or to the advantage of any
foreign nation, and intentionally communicates, delivers, transmits, or causes to
be communicated, delivered, or transmitted such information to any person not
entitled to receive it;

(2) intentionally accesses a Government computer, with an unauthorized pur-
pose, and thereby obtains classified or other protected information from any such
Government computer; or

(3) knowingly causes the transmission of a program, information, code, or com-
mand, and as a result of such conduct, intentionally causes damage without autho-
rization, to a Government computer;

shall be punished as a court-martial may direct.
(b) DerINITIONS. — In this section:

(1) The term “computer” has the meaning given that term in section 1030 of
title 18.

(2) The term “Government computer” means a computer owned or operated by
or on behalf of the United States Government.

(3) The term “damage” has the meaning given that term in section 1030 of
title 18.

§923a. Art. 123a. Making, drawing, or uttering check,
draft, or order without sufficient funds

Any person subject to this chapter who—
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(1) for the procurement of any article or thing of value, with intent to defraud; or

(2) for the payment of any past due obligation, or for any other purpose, with
intent to deceive; makes, draws, utters, or delivers any check, draft, or order for the
payment of money upon any bank or other depository, knowing at the time that the
maker or drawer has not or will not have sufficient funds in, or credit with, the bank
or other depository for the payment of that check, draft, or order in full upon its
presentment, shall be punished as a court-martial may direct. The making, draw-
ing, uttering, or delivering by a maker or drawer of a check, draft, or order, payment
of which is refused by the drawee because of insufficient funds of the maker or
drawer in the drawee’s possession or control, is prima facie evidence of his intent to
defraud or deceive and of his knowledge of insufficient funds in, or credit with, that
bank or other depository, unless the maker or drawer pays the holder the amount
due within five days after receiving notice, orally or in writing, that the check, draft,
or order was not paid on presentment. In this section, the word “credit” means an
arrangement or understanding, express or implied, with the bank or other deposi-
tory for the payment of that check, draft, or order.

§924. Art. 124. Frauds against the United States
Any person subject to this chapter—

(1) who, knowing it to be false or fraudulent—
(A) makes any claim against the United States or any officer thereof; or

(B) presents to any person in the civil or military service thereof, for approval
or payment, any claim against the United States or any officer thereof;

(2) who, for the purpose of obtaining the approval, allowance, or payment of any
claim against the United States or any officer thereof —

(A) makes or uses any writing or other paper knowing it to contain any false
or fraudulent statements;

(B) makes any oath to any fact or to any writing or other paper knowing the
oath to be false; or

(C) forges or counterfeits any signature upon any writing or other paper, or
uses any such signature knowing it to be forged or counterfeited;

(3) who, having charge, possession, custody or control of any money, or other
property of the United States, furnished or intended for the armed forces thereof,
knowingly delivers to any person having authority to receive it, any amount thereof
less than that for which he receives a certificate or receipt; or

(4) who, being authorized to make or deliver any paper certifying the receipt
of any property of the United States furnished or intended for the armed forces
thereof, makes or delivers to any person such writing without having full knowl-
edge of the truth of the statements therein contained and with intent to defraud the
United States;
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shall, upon conviction, be punished as a court-martial may direct.

§924a. Art. 124a. Bribery
(a) ASKING, ACCEPTING, OR RECEIVING THING OF VALUE.— Any person subject to
this chapter—

(1) who occupies an official position or who has official duties; and

(2) who wrongfully asks, accepts, or receives a thing of value with the intent to
have the person’s decision or action influenced with respect to an official matter in
which the United States is interested;

shall be punished as a court-martial may direct.

(b) PrROMISING, OFFERING, OR GIVING THING OF VALUE.—Any person subject to
this chapter who wrongfully promises, offers, or gives a thing of value to another
person, who occupies an official position or who has official duties, with the intent
to influence the decision or action of the other person with respect to an official
matter in which the United States is interested, shall be punished as a court-martial
may direct.

§924b. Art. 124b. Graft

(a) ASKING, ACCEPTING, OR RECEIVING THING OF VALUE.— Any person subject to
this chapter—

(1) who occupies an official position or who has official duties; and

(2) who wrongfully asks, accepts, or receives a thing of value as compensation for
or in recognition of services rendered or to be rendered by the person with respect
to an official matter in which the United States is interested;

shall be punished as a court-martial may direct.

(b) ProMISING, OFFERING, OR GIVING THING OF VALUE.— Any person subject to
this chapter who wrongfully promises, offers, or gives a thing of value to another
person, who occupies an official position or who has official duties, as compensa-
tion for or in recognition of services rendered or to be rendered by the other person
with respect to an official matter in which the United States is interested, shall be
punished as a court-martial may direct.

§925. Art. 125. Kidnapping
Any person subject to this chapter who wrongfully—

(1) seizes, confines, inveigles, decoys, or carries away another person; and
(2) holds the other person against that person’s will;

shall be punished as a court-martial may direct.
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§926. Art. 126. Arson; burning property with intent
to defraud

(a) AGGRAVATED ARSON.— Any person subject to this chapter who, willfully and
maliciously, burns or sets on fire an inhabited dwelling, or any other structure,
movable or immovable, wherein, to the knowledge of that person, there is at the
time a human being, is guilty of aggravated arson and shall be punished as a court-
martial may direct.

(b) SimPLE ARsON.— Any person subject to this chapter who, willfully and mali-
ciously, burns or sets fire to the property of another is guilty of simple arson and
shall be punished as a court-martial may direct.

(c) BURNING PROPERTY WITH INTENT TO DEFRAUD.— Any person subject to this
chapter who, willfully, maliciously, and with intent to defraud, burns or sets fire to
any property shall be punished as a court-martial may direct.

§927. Art. 127. Extortion

Any person subject to this chapter who communicates threats to another person
with the intention thereby to obtain anything of value or any acquittance, advan-
tage, or immunity is guilty of extortion and shall be punished as a court-martial
may direct.

§928. Art. 128. Assault

(a) AssauLT.— Any person subject to this chapter who, unlawfully and with force
or violence—

(1) attempts to do bodily harm to another person;

(2) offers to do bodily harm to another person; or

(3) does bodily harm to another person;

is guilty of assault and shall be punished as a court-martial may direct.
(b) AGGRAVATED AssAULT.— Any person subject to this chapter—

(1) who, with the intent to do bodily harm, offers to do bodily harm with a dan-
gerous weapon;

(2) who, in committing an assault, inflicts substantial bodily harm or grievous
bodily harm on another person; or

(3) who commits an assault by strangulation or suffocation;

is guilty of aggravated assault and shall be punished as a court-martial may
direct.

(c) AssauLT wiTH INTENT TO COMMIT SPECIFIED OFFENSES. —

(1) IN GENERAL.— Any person subject to this chapter who commits assault with
intent to commit an offense specified in paragraph (2) shall be punished as a court-
martial may direct.
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(2) OrreNsEs sPECIFIED.— The offenses referred to in paragraph (1) are mur-
der, voluntary manslaughter, rape, sexual assault, rape of a child, sexual assault of a
child, robbery, arson, burglary, and kidnapping.

§928a. Art. 128a. Maiming

Any person subject to this chapter who, with intent to injure, disfigure, or disable,
inflicts upon the person of another an injury which—

(1) seriously disfigures his person by any mutilation thereof;
(2) destroys or disables any member or organ of his body; or
(3) seriously diminishes his physical vigor by the injury of any member or organ;

is guilty of maiming and shall be punished as a court-martial may direct.

§928b. Art. 128b. Domestic violence
Any person who—

(1) commits a violent offense against a spouse, an intimate partner, or an imme-
diate family member of that person;

(2) with intent to threaten or intimidate a spouse, an intimate partner, or an
immediate family member of that person—

(A) commits an offense under this chapter against any person; or

(B) commits an offense under this chapter against any property, including an
animal;

(3) with intent to threaten or intimidate a spouse, an intimate partner, or an
immediate family member of that person, violates a protection order;

(4) with intent to commit a violent offense against a spouse, an intimate partner,
or an immediate family member of that person, violates a protection order; or

(5) assaults a spouse, an intimate partner, or an immediate family member of that
person by strangling or suffocating;

shall be punished as a court-martial may direct.

§929. Art. 129. Burglary; unlawful entry

(a) BuRGLARY.— Any person subject to this chapter who, with intent to commit an
offense under this chapter, breaks and enters the building or structure of another
shall be punished as a court-martial may direct.

(b) UNLAWFUL ENTRY. — Any person subject to this chapter who unlawfully enters—
(1) the real property of another; or

(2) the personal property of another which amounts to a structure usually used
for habitation or storage;

shall be punished as a court-martial may direct.
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§930. Art. 130. Stalking
(a) IN GENERAL.— Any person subject to this chapter—

(1) who wrongfully engages in a course of conduct directed at a specific person
that would cause a reasonable person to fear death or bodily harm, including sexual
assault, to himself or herself, to a member of his or her immediate family, or to his
or her intimate partner;

(2) who has knowledge, or should have knowledge, that the specific person will
be placed in reasonable fear of death or bodily harm, including sexual assault, to
himself or herself, to a member of his or her immediate family, or to his or her inti-
mate partner; and

(3) whose conduct induces reasonable fear in the specific person of death or
bodily harm, including sexual assault, to himself or herself, to a member of his or
her immediate family, or to his or her intimate partner;

is guilty of stalking and shall be punished as a court-martial may direct.
(b) DerINITIONS.— In this section:

(1) The term “conduct” means conduct of any kind, including use of surveil-
lance, the mails, an interactive computer service, an electronic communication ser-
vice, or an electronic communication system.

(2) The term “course of conduct” means—
(A) arepeated maintenance of visual or physical proximity to a specific person;

(B) a repeated conveyance of verbal threat, written threats, or threats implied
by conduct, or a combination of such threats, directed at or toward a specific per-
son; or

(C) a pattern of conduct composed of repeated acts evidencing a continuity of
purpose.

(3) The term “repeated”, with respect to conduct, means two or more occasions
of such conduct.

(4) The term “immediate family”, in the case of a specific person, means—

(A) that person’s spouse, parent, brother or sister, child, or other person to
whom he or she stands in loco parentis; or

(B) any other person living in his or her household and related to him or her
by blood or marriage.

(5) The term “intimate partner”, in the case of a specific person, means—

(A) a former spouse of the specific person, a person who shares a child in com-
mon with the specific person, or a person who cohabits with or has cohabited as a
spouse with the specific person; or
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(B) a person who has been in a social relationship of a romantic or intimate
nature with the specific person, as determined by the length of the relationship, the
type of relationship, and the frequency of interaction between the persons involved
in the relationship.

§931. Art. 131. Perjury

Any person subject to this chapter who in a judicial proceeding or in a course of
justice willfully and corruptly—

(1) upon a lawful oath or in any form allowed by law to be substituted for an
oath, gives any false testimony material to the issue or matter of inquiry; or

(2) in any declaration, certificate, verification, or statement under penalty of per-
jury as permitted under section 1746 of title 28, subscribes any false statement mate-
rial to the issue or matter of inquiry;

is guilty of perjury and shall be punished as a court-martial may direct.

§931a. Art. 131a. Subornation of perjury

(a) IN GENERAL.— Any person subject to this chapter who induces and procures
another person—

(1) to take an oath; and
(2) to falsely testify, depose, or state upon such oath;

shall, if the conditions specified in subsection (b) are satisfied, be punished as a
court-martial may direct.

(b) ConprTioNs.— The conditions referred to in subsection (a) are the following:

(1) The oath is administered with respect to a matter for which such oath is
required or authorized by law.

(2) The oath is administered by a person having authority to do so.

(3) Upon the oath, the other person willfully makes or subscribes a statement.
(4) The statement is material.

(5) The statement is false.

(6) When the statement is made or subscribed, the person subject to this chapter
and the other person do not believe that the statement is true.

§931b. Art. 131b. Obstructing justice

Any person subject to this chapter who engages in conduct in the case of a cer-
tain person against whom the accused had reason to believe there were or would be
criminal or disciplinary proceedings pending, with intent to influence, impede, or
otherwise obstruct the due administration of justice shall be punished as a court-
martial may direct.
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§931c. Art. 131c. Misprision of serious offense
(a) IN GENERAL.— Any person subject to this chapter—
(1) who knows that another person has committed a serious offense; and

(2) wrongfully conceals the commission of the offense and fails to make the com-
mission of the offense known to civilian or military authorities as soon as possible;

shall be punished as a court-martial may direct.

§931d. Art. 131d. Wrongful refusal to testify

Any person subject to this chapter who, in the presence of a court-martial, a
board of officers, a military commission, a court of inquiry, preliminary hearing,
or an officer taking a deposition, of or for the United States, wrongfully refuses to
qualify as a witness or to answer a question after having been directed to do so by
the person presiding shall be punished as a court-martial may direct.

§931e. Art. 131e. Prevention of authorized
seizure of property

Any person subject to this chapter who, knowing that one or more persons
authorized to make searches and seizures are seizing, are about to seize, or are
endeavoring to seize property, destroys, removes, or otherwise disposes of the
property with intent to prevent the seizure thereof shall be punished as a court-
martial may direct.

§931f. Art. 131f. Noncompliance with procedural rules
Any person subject to this chapter who—

(1) is responsible for unnecessary delay in the disposition of any case of a person
accused of an offense under this chapter; or

(2) knowingly and intentionally fails to enforce or comply with any provision of
this chapter regulating the proceedings before, during, or after trial of an accused;

shall be punished as a court-martial may direct.

§931g. Art. 131g. Wrongful interference with adverse
administrative proceeding

Any person subject to this chapter who, having reason to believe that an adverse
administrative proceeding is pending against any person subject to this chapter,
wrongfully acts with the intent—

(1) to influence, impede, or obstruct the conduct of the proceeding; or
(2) otherwise to obstruct the due administration of justice;

shall be punished as a court-martial may direct.
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§932. Art. 132. Retaliation

(a) INn GENERAL.— Any person subject to this chapter who, with the intent to retali-
ate against any person for reporting or planning to report a criminal offense, or
making or planning to make a protected communication, or with the intent to dis-
courage any person from reporting a criminal offense or making or planning to
make a protected communication—

(1) wrongfully takes or threatens to take an adverse personnel action against any
person; or

(2) wrongfully withholds or threatens to withhold a favorable personnel action
with respect to any person;

shall be punished as a court-martial may direct.
(b) Definitions.—In this section:
(1) The term “protected communication” means the following:

(A) A lawful communication to a Member of Congress or an Inspector
General.

(B) A communication to a covered individual or organization in which a
member of the armed forces complains of, or discloses information that the mem-
ber reasonably believes constitutes evidence of, any of the following:

(i) A violation of law or regulation, including a law or regulation prohibit-
ing sexual harassment or unlawful discrimination.

(ii) Gross mismanagement, a gross waste of funds, an abuse of authority, or
a substantial and specific danger to public health or safety.

(2) The term “Inspector General” has the meaning given that term in sec-
tion 1034(j) of this title

(3) The term “covered individual or organization” means any recipient of a
communication specified in clauses (i) through (v) of section 1034(b)(1)(B) of this
title.

§933. Art. 133. Conduct unbecoming an officer and
a gentleman

Any commissioned officer, cadet, or midshipman who is convicted of conduct
unbecoming an officer and a gentleman shall be punished as a court-martial may
direct.

§934. Art. 134. General article

Though not specifically mentioned in this chapter, all disorders and neglects
to the prejudice of good order and discipline in the armed forces, all conduct of a
nature to bring discredit upon the armed forces, and crimes and offenses not capi-
tal, of which persons subject to this chapter may be guilty, shall be taken cognizance
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of by a general, special, or summary court-martial, according to the nature and
degree of the offense, and shall be punished at the discretion of that court. As used
in the preceding sentence, the term “crimes and offenses not capital” includes any
conduct engaged in outside the United States, as defined in section 5 of title 18, that
would constitute a crime or offense not capital if the conduct had been engaged
in within the special maritime and territorial jurisdiction of the United States, as
defined in section 7 of title 18.

SUBCHAPTER XI. MISCELLANEOUS PROVISIONS
Sec. Art.

935.  135. Courts of inquiry.

936.  136. Authority to administer oaths.

937. 137 Articles to be explained.

938.  138. Complaints of wrongs.

939.  139. Redress of injuries to property.

940.  140. Delegation by the President.

940a. 140a. Case management; data collection and accessibility.

§935. Art. 135. Courts of inquiry

(a) Courts of inquiry to investigate any matter may be convened by any person
authorized to convene a general court-martial or by any other person designated by
the Secretary concerned for that purpose, whether or not the persons involved have
requested such an inquiry.

(b) A court of inquiry consists of three or more commissioned officers. For each
court of inquiry the convening authority shall also appoint counsel for the court.

(c)(1) Any person subject to this chapter whose conduct is subject to inquiry shall
be designated as a party.

(2) Any person who is (A) subject to this chapter, (B) employed by the Depart-
ment of Defense, or (C) with respect to the Coast guard, employed by the depart-
ment in which the Coast Guard is operating when it is not operating as a service in
the Navy, and who has a direct interest in the subject of inquiry has the right to be
designated as a party upon request to the court.

(3) Any person designated as a party shall be given due notice and has the right to
be present, to be represented by counsel, to cross-examine witnesses, and to intro-
duce evidence.

(d) Members of a court of inquiry may be challenged by a party, but only for cause
stated to the court.

(e) The members, counsel, the reporter, and interpreters of courts of inquiry shall
take an oath to faithfully perform their duties.
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(f) Witnesses may be summoned to appear and testify and be examined before
courts of inquiry, as provided for courts-martial.

(g) Courts of inquiry shall make findings of fact but may not express opinions or
make recommendations unless required to do so by the convening authority.

(h) Each court of inquiry shall keep a record of its proceedings, which shall be
authenticated by the signatures of the president and counsel for the court and for-
warded to the convening authority. If the record cannot be authenticated by the
president, it shall be signed by a member in lieu of the president. If the record can-
not be authenticated by the counsel for the court, it shall be signed by a member in
lieu of the counsel.

§936. Art. 136. Authority to administer oaths

(a) The following persons on active duty or performing inactive-duty training may
administer oaths for the purposes of military administration, including military
justice:

(1) All judge advocates.

(2) All summary courts-martial.

(3) All adjutants, assistant adjutants, acting adjutants, and personnel adjutants.
(4) All commanding officers of the Navy, Marine Corps, and Coast Guard.

(5) All staff judge advocates and legal officers, and acting or assistant staff judge
advocates and legal officers.

(6) All other persons designated by regulations of the armed forces or by statute.

(b) The following persons on active duty or performing inactive-duty training may
administer oaths necessary in the performance of their duties:

(1) The president, military judge, trial counsel, and assistant trial counsel for all
general and special courts-martial.

(2) The president and the counsel for the court of any court of inquiry.

(3) All officers designated to take a deposition.

(4) All persons detailed to conduct an investigation.

(5) All recruiting officers.

(6) All other persons designated by regulations of the armed forces or by statute.

(c) The judges of the United States Court of Appeals for the Armed Forces may
administer the oaths authorized by subsections (a) and (b).

§937. Art. 137. Articles to be explained

(a) ENLISTED MEMBERS. —
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(1) The sections (articles) of this chapter specified in paragraph (3) shall be care-
fully explained to each enlisted member at the time of (or within fourteen days
after) —

(A) the member’s initial entrance on active duty; or
(B) the member’s initial entrance into a duty status with a reserve component.
(2) Such sections (articles) shall be explained again—

(A) after the member has completed six months of active duty or, in the case of
a member of a reserve component, after the member has completed basic or recruit
training; and

(B) at the time when the member reenlists.

(3) This subsection applies with respect to sections 802, 803, 807-815, 825, 827,
831, 837, 838, 855, 877-934, and 937-939 of this title (articles 2, 3, 7-15, 25, 27, 31, 37,
38, 55, 77-134, and 137-139).

(b) OFFICERS. —

(1) The sections (articles) of this chapter specified in paragraph (2) shall be care-
fully explained to each officer at the time of (or within six months after) —

(A) the initial entrance of the officer on active duty as an officer; or
(B) the initial commissioning of the officer in a reserve component.

(2) This subsection applies with respect to the sections (articles) specified in sub-
section (a)(3) and such other sections (articles) as the Secretary concerned may pre-
scribe by regulation.

(c) TRAINING FOR CERTAIN OFFICERS.— Under regulations prescribed by the Secre-
tary concerned, officers with the authority to convene courts-martial or to impose
non-judicial punishment shall receive periodic training regarding the purposes and
administration of this chapter. Under regulations prescribed by the Secretary of
Defense, officers assigned to duty in a combatant command, who have such author-
ity, shall receive additional specialized training regarding the purposes and admin-
istration of this chapter.

(d) AvarLABILITY AND MAINTENANCE OF TEXT.— The text of this chapter and the
text of the regulations prescribed by the President under this chapter shall be—

(1) made available to a member on active duty or to a member of a reserve com-
ponent, upon request by the member, for the member’s personal examination; and

(2) maintained by the Secretary of Defense in electronic formats that are updated
periodically and made available on the Internet.
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§938. Art. 138. Complaints of wrongs

Any member of the armed forces who believes himself wronged by his command-
ing officer, and who, upon due application to that commanding officer, is refused
redress, may complain to any superior commissioned officer, who shall forward the
complaint to the officer exercising general court-martial jurisdiction over the officer
against whom it is made. The officer exercising general court-martial jurisdiction
shall examine into the complaint and take proper measures for redressing the wrong
complained of; and he shall, as soon as possible, send to the Secretary concerned a
true statement of that complaint, with the proceedings had thereon.

§939. Art. 139. Redress of injuries to property

(a) Whenever complaint is made to any commanding officer that willful damage
has been done to the property of any person or that his property has been wrong-
fully taken by members of the armed forces, he may, under such regulations as the
Secretary concerned may prescribe, convene a board to investigate the complaint.
The board shall consist of from one to three commissioned officers and, for the
purpose of that investigation, it has power to summon witnesses and examine them
upon oath, to receive depositions or other documentary evidence, and to assess
the damages sustained against the responsible parties. The assessment of damages
made by the board is subject to the approval of the commanding officer, and in the
amount approved by him shall be charged against the pay of the offenders. The
order of the commanding officer directing charges herein authorized is conclusive
on any disbursing officer for the payment by him to the injured parties of the dam-
ages so assessed and approved.

(b) If the offenders cannot be ascertained, but the organization or detachment to
which they belong is known, charges totaling the amount of damages assessed and
approved may be made in such proportion as may be considered just upon the indi-
vidual members thereof who are shown to have been present at the scene at the time
the damages complained of were inflicted, as determined by the approved findings

of the board.

§940. Art. 140. Delegation by the President

The President may delegate any authority vested in him under this chapter, and
provide for the subdelegation of any such authority.

§940a. Art. 140a. Case management; data collection
and accessibility

The Secretary of Defense shall prescribe uniform standards and criteria for con-
duct of each of the following functions at all stages of the military justice system,
including pretrial, trial, post-trial, and appellate processes, using, insofar as practi-
cable, the best practices of Federal and State courts:
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(1) Collection and analysis of data concerning substantive offenses and proce-
dural matters in a manner that facilitates case management and decision making
within the military justice system, and that enhances the quality of periodic reviews
under section 946 of this title (article 146).

(2) Case processing and management.

(3) Timely, efficient, and accurate production and distribution of records of trial
within the military justice system.

(4) Facilitation of access to docket information, filings, and records, taking into
consideration restrictions appropriate to judicial proceedings and military records.

SUBCHAPTER XII. UNITED STATES COURT OF APPEALS
FOR THE ARMED FORCES

Sec. Art.

941. 141.  Status.

942. 142, Judges.

943.  143. Organization and employees.

944.  144. Procedure.

945.  145. Annuities for judges and survivors.
946. 146. Military Justice Review Panel.
946a. 146a. Annual reports.

§941. Art. 141. Status

There is a court of record known as the United States Court of Appeals for the
Armed Forces. The court is established under article I of the Constitution. The
court is located for administrative purposes only in the Department of Defense.

§942. Art. 142. Judges

(a) NumBER.— The United States Court of Appeals for the Armed Forces consists
of five judges.

(b) APPOINTMENT; QUALIFICATION. —

(1) Each judge of the court shall be appointed from civilian life by the Presi-
dent, by and with the advice and consent of the Senate, for a specified term deter-
mined under paragraph (2). A judge may serve as a senior judge as provided in
subsection (e).

(2) The term of a judge shall expire as follows:

(A) In the case of a judge who is appointed after January 31 and before July 31
of any year, the term shall expire on July 31 of the year in which the fifteenth anni-
versary of the appointment occurs.
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(B) In the case of a judge who is appointed after July 31 of any year and before
February 1 of the following year, the term shall expire fifteen years after such
July 31.

(3) Not more than three of the judges of the court may be appointed from the
same political party, and no person may be appointed to be a judge of the court
unless the person is a member of the bar of a Federal court or the highest court of
a State.

(4) A person may not be appointed as a judge of the court within seven years after
retirement from active duty as a commissioned officer of a regular component of an
armed force.

(c) REMovaL.—Judges of the court may be removed from office by the President,
upon notice and hearing, for—

(1) neglect of duty;

(2) misconduct; or

(3) mental or physical disability.

A judge may not be removed by the President for any other cause.

(d) Pay anDp ALLowances.— Each judge of the court is entitled to the same salary
and travel allowances as are, and from time to time may be, provided for judges of
the United States Courts of Appeals.

(e) SENIOR JupGES.— (1)(A) A former judge of the court who is receiving retired
pay or an annuity under section 945 of this title (article 145) or under subchapter
IIT of chapter 83 or chapter 84 of title 5 shall be a senior judge. The chief judge of
the court may call upon an individual who is a senior judge of the court under this
subparagraph, with the consent of the senior judge, to perform judicial duties with
the court—

(i) during a period a judge of the court is unable to perform his duties
because of illness or other disability;

(ii) during a period in which a position of judge of the court is vacant; or
(iii) in any case in which a judge of the court recuses himself.

(B) If, at the time the term of a judge expires, no successor to that judge has
been appointed, the chief judge of the court may call upon that judge (with that
judge’s consent) to continue to perform judicial duties with the court until the
vacancy is filled. A judge who, upon the expiration of the judge’s term, continues
to perform judicial duties with the court without a break in service under this sub-
paragraph shall be a senior judge while such service continues.

(2) A senior judge shall be paid for each day on which he performs judicial duties
with the court an amount equal to the daily equivalent of the annual rate of pay pro-
vided for a judge of the court. Such pay shall be in lieu of retired pay and in lieu of
an annuity under section 945 of this title (article 145), subchapter III of chapter 83
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or subchapter II of chapter 84 of title 5, or any other retirement system for employ-
ees of the Federal Government.

(3) A senior judge, while performing duties referred to in paragraph (1), shall
be provided with such office space and staff assistance as the chief judge consid-
ers appropriate and shall be entitled to the per diem, travel allowances, and other
allowances provided for judges of the court.

(4) A senior judge shall be considered to be an officer or employee of the United
States with respect to his status as a senior judge, but only during periods the senior
judge is performing duties referred to in paragraph (1). For the purposes of sec-
tion 205 of title 18, a senior judge shall be considered to be a special government
employee during such periods. Any provision of law that prohibits or limits the
political or business activities of an employee of the United States shall apply to a
senior judge only during such periods.

(5) The court shall prescribe rules for the use and conduct of senior judges of the
court. The chief judge of the court shall transmit such rules, and any amendments
to such rules, to the Committee on Armed Services of the Senate and the Commit-
tee on Armed Services of the House of Representatives not later than 15 days after
the issuance of such rules or amendments, as the case may be.

(6) For purposes of subchapter III of chapter 83 of title 5 (relating to the Civil
Service Retirement and Disability System) and chapter 84 of such title (relating to
the Federal Employees’ Retirement System) and for purposes of any other Federal
Government retirement system for employees of the Federal Government—

(A) a period during which a senior judge performs duties referred to in para-
graph (1) shall not be considered creditable service;

(B) no amount shall be withheld from the pay of a senior judge as a retire-
ment contribution under section 8334, 8343, 8422, or 8432 of title 5 or under any
other such retirement system for any period during which the senior judge performs
duties referred to in paragraph (1);

(C) no contribution shall be made by the Federal Government to any retire-
ment system with respect to a senior judge for any period during which the senior
judge performs duties referred to in paragraph (1); and

(D) a senior judge shall not be considered to be a reemployed annuitant for any
period during which the senior judge performs duties referred to in paragraph (1).

(f) SErvicE oF ARTICLE III JupGges.— (1) The Chief Justice of the United States,
upon the request of the chief judge of the court, may designate a judge of a United
States court of appeals or of a United States district court to perform the duties of
judge of the United States Court of Appeals for the Armed Forces—

(A) during a period a judge of the court is unable to perform his duties because
of illness or other disability;

(B) in any case in which a judge of the court recuses himself; or
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(C) during a period when there is a vacancy on the court and in the opinion of
the chief judge of the court such a designation is necessary for the proper dispatch
of the business of the court.

(2) The chief judge of the court may not request that a designation be made under
paragraph (1) unless the chief judge has determined that no person is available to
perform judicial duties with the court as a senior judge under subsection (e).

(3) A designation under paragraph (1) may be made only with the consent of the
designated judge and the concurrence of the chief judge of the court of appeals or
district court concerned.

(4) Per diem, travel allowances, and other allowances paid to the designated judge
in connection with the performance of duties for the court shall be paid from funds
available for the payment of per diem and such allowances for judges of the court.

(g) EFFECT OF VAcANCY ON COURT.— A vacancy on the court does not impair the
right of the remaining judges to exercise the powers of the court.

§943. Art. 143. Organization and employees

(a) CHIEF JUDGE.—

(1) The chief judge of the United States Court of Appeals for the Armed Forces
shall be the judge of the court in regular active service who is senior in commission
among the judges of the court who—

(A) have served for one or more years as judges of the court; and
(B) have not previously served as chief judge.

(2) In any case in which there is no judge of the court in regular active service
who has served as a judge of the court for at least one year, the judge of the court in
regular active service who is senior in commission and has not served previously as
chief judge shall act as the chief judge.

(3) Except as provided in paragraph (4), a judge of the court shall serve as the
chief judge under paragraph (1) for a term of five years. If no other judge is eligible
under paragraph (1) to serve as chief judge upon the expiration of that term, the
chief judge shall continue to serve as chief judge until another judge becomes eli-
gible under that paragraph to serve as chief judge.

(4)(A) The term of a chief judge shall be terminated before the end of five
years if —
(i) the chief judge leaves regular active service as a judge of the court; or
(ii) the chief judge notifies the other judges of the court in writing that such
judge desires to be relieved of his duties as chief judge.

(B) The effective date of a termination of the term under subparagraph (A)
shall be the date on which the chief judge leaves regular active service or the date of
the notification under subparagraph (A)(ii), as the case may be.
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(5) If a chief judge is temporarily unable to perform his duties as a chief judge,
the duties shall be performed by the judge of the court in active service who is pre-
sent, able and qualified to act, and is next in precedence.

(b) PRECEDENCE OF JuDnGES.— The chief judge of the court shall have precedence
and preside at any session that he attends. The other judges shall have precedence
and preside according to the seniority of their original commissions. Judges whose
commissions bear the same date shall have precedence according to seniority in
age.

(c) StaTUS OF CERTAIN POSITIONS. —

(1) Attorney positions of employment under the Court of Appeals for the
Armed Forces are excepted from the competitive service. A position of employ-
ment under the court that is provided primarily for the service of one judge of the
court, reports directly to the judge, and is a position of a confidential character
is excepted from the competitive service. Appointments to positions referred to
in the preceding sentences shall be made by the court, without the concurrence
of any other officer or employee of the executive branch, in the same manner as
appointments are made to other executive branch positions of a confidential or
policy-determining character for which it is not practicable to examine or to hold
a competitive examination. Such positions shall not be counted as positions of that
character for purposes of any limitation on the number of positions of that char-
acter provided in law.

(2) In making appointments to the positions described in paragraph (1), prefer-
ence shall be given, among equally qualified persons, to persons who are preference
eligibles (as defined in section 2108(3) of title 5).

§944. Art. 144. Procedure

The United States Court of Appeals for the Armed Forces may prescribe its rules
of procedure and may determine the number of judges required to constitute a
quorum.

§945. Art. 145. Annuities for judges and survivors

(a) RETIREMENT ANNUITIES FOR JUDGES. —

(1) A person who has completed a term of service for which he was appointed as
a judge of the United States Court of Appeals for the Armed Forces is eligible for
an annuity under this section upon separation from civilian service in the Federal
Government. A person who continues service with the court as a senior judge under
section 942(e)(1)(B) of this title (article 142(e)(1)(B)) upon the expiration of the
judge’s term shall be considered to have been separated from civilian service in the
Federal Government only upon the termination of that continuous service.
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(2) A person who is eligible for an annuity under this section shall be paid that
annuity if, at the time he becomes eligible to receive that annuity, he elects to receive
that annuity in lieu of any other annuity for which he may be eligible at the time
of such election (whether an immediate or a deferred annuity) under subchapter
IIT of chapter 83 or subchapter II of chapter 84 of title 5 or any other retirement
system for civilian employees of the Federal Government. Such an election may not
be revoked.

(3)(A) The Secretary of Defense shall notify the Director of the Office of Person-
nel Management whenever an election under paragraph (2) is made affecting any
right or interest under subchapter III of chapter 83 or subchapter II of chapter 84
of title 5 based on service as a judge of the United States Court of Appeals for the
Armed Forces.

(B) Upon receiving any notification under subparagraph (A) in the case of a
person making an election under paragraph (2), the Director shall determine the
amount of the person’s lump-sum credit under subchapter III of chapter 83 or sub-
chapter IT of chapter 84 of title 5, as applicable, and shall request the Secretary of the
Treasury to transfer such amount from the Civil Service Retirement and Disability
Fund to the Department of Defense Military Retirement Fund. The Secretary of the
Treasury shall make any transfer so requested.

(C) In determining the amount of a lump-sum credit under section 8331(8) of
title 5 for purposes of this paragraph —

(i) interest shall be computed using the rates under section 8334(e)(3) of
such title; and

(ii) the completion of 5 years of civilian service (or longer) shall not be a
basis for excluding interest.

(b) AMouNT OF ANNUITY.— The annuity payable under this section to a person
who makes an election under subsection (a)(2) is 80 percent of the rate of pay for a
judge in active service on the United States Court of Appeals for the Armed Forces
as of the date on which the person is separated from civilian service.

(c) RELATION TO THRIFT SAVINGS PLAN.— Nothing in this section affects any right
of any person to participate in the thrift savings plan under section 8351 of title 5 or
subchapter IIT of chapter 84 of such title.

(d) Survivor ANNuITIES.— The Secretary of Defense shall prescribe by regulation
a program to provide annuities for survivors and former spouses of persons receiv-
ing annuities under this section by reason of elections made by such persons under
subsection (a)(2). That program shall, to the maximum extent practicable, provide
benefits and establish terms and conditions that are similar to those provided under
survivor and former spouse annuity programs under other retirement systems for
civilian employees of the Federal Government. The program may include provi-
sions for the reduction in the annuity paid the person as a condition for the sur-
vivor annuity. An election by a judge (including a senior judge) or former judge to
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receive an annuity under this section terminates any right or interest which any
other individual may have to a survivor annuity under any other retirement system
for civilian employees of the Federal Government based on the service of that judge
or former judge as a civilian officer or employee of the Federal Government (except
with respect to an election under subsection (g)(1)(B)).

(e) Cost-or-L1vING INCREASES.—The Secretary of Defense shall periodically
increase annuities and survivor annuities paid under this section in order to take
account of changes in the cost of living. The Secretary shall prescribe by regulation
procedures for increases in annuities under this section. Such system shall, to the
maximum extent appropriate, provide cost-of-living adjustments that are similar to
those that are provided under other retirement systems for civilian employees of the
Federal Government.

(f) DuaL CoMPENSATION.— A person who is receiving an annuity under this sec-
tion by reason of service as a judge of the court and who is appointed to a position
in the Federal Government shall, during the period of such person’s service in such
position, be entitled to receive only the annuity under this section or the pay for that
position, whichever is higher.

(g) ELECTION OF JUDICIAL RETIREMENT BENEFITS. —

(1) A person who is receiving an annuity under this section by reason of service
as a judge of the court and who later is appointed as a justice or judge of the United
States to hold office during good behavior and who retires from that office, or from
regular active service in that office, shall be paid either (A) the annuity under this
section, or (B) the annuity or salary to which he is entitled by reason of his service
as such a justice or judge of the United States, as determined by an election by that
person at the time of his retirement from the office, or from regular active service
in the office, of justice or judge of the United States. Such an election may not be
revoked.

(2) An election by a person to be paid an annuity or salary pursuant to paragraph
(1)(B) terminates (A) any election previously made by such person to provide a sur-
vivor annuity pursuant to subsection (d), and (B) any right of any other individual
to receive a survivor annuity pursuant to subsection (d) on the basis of the service
of that person.

(h) SourcE oF PAYMENT OF ANNUITIES.— Annuities and survivor annuities paid
under this section shall be paid out of the Department of Defense Military Retire-
ment Fund.

(i) EriciBiLiTy TO ELECT BETWEEN RETIREMENT SYSTEMS. —

(1) This subsection applies with respect to any person who—
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(A) prior to being appointed as a judge of the United States Court of Appeals
for the Armed Forces, performed civilian service of a type making such person sub-
ject to the Civil Service Retirement System; and

(B) would be eligible to make an election under section 301(a)(2) of the Fed-
eral Employees’ Retirement System Act of 1986, by virtue of being appointed as such
a judge, but for the fact that such person has not had a break in service of suffi-
cient duration to be considered someone who is being reemployed by the Federal
Government.

(2) Any person with respect to whom this subsection applies shall be eligible to
make an election under section 301(a)(2) of the Federal Employees’ Retirement Sys-
tem Act of 1986 to the same extent and in the same manner (including subject to the
condition set forth in section 301(d) of such Act) as if such person’s appointment
constituted reemployment with the Federal Government.

§946. Art. 146. Military Justice Review Panel

(a) EsTaABLISHMENT.— The Secretary of Defense shall establish a panel to conduct
independent periodic reviews and assessments of the operation of this chapter. The
panel shall be known as the “Military Justice Review Panel” (in this section referred
to as the “Panel”).

(b) MEMBERS. —
(1) NumBER oF MEMBERS — The Panel shall be composed of thirteen members.

(2) APPOINTMENT OF CERTAIN MEMBERS— Each of the following shall appoint
one member of the Panel:

(A) The Secretary of Defense (in consultation with the Secretary of the depart-
ment in which the Coast Guard is operating when it is not operating as a service in
the Navy).

(B) The Attorney General.

(C) The Judge Advocates General of the Army, Navy, Air Force, and Coast
Guard, and the Staff Judge Advocate to the Commandant of the Marine Corps.

(3) APPOINTMENT OF REMAINING MEMBERS BY SECRETARY OF DEFENSE— The
Secretary of Defense shall appoint the remaining members of the Panel, taking into
consideration recommendations made by each of the following:

(A) The chairman and ranking minority member of the Committee on
Armed Services of the Senate and the Committee on Armed Services of the House
of Representatives.

(B) The Chief Justice of the United States.

(C) The Chief Judge of the United States Court of Appeals for the Armed
Forces.
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(c) QuaLiricaTioNs oF MEMBERS.— The members of the Panel shall be appointed
from among private United States citizens with expertise in criminal law, as well
as appropriate and diverse experience in investigation, prosecution, defense, vic-
tim representation, or adjudication with respect to courts-martial, Federal civilian
courts, or State courts.

(d) CaAIR.—The Secretary of Defense shall select the chair of the Panel from
among the members.

(e) TerM; VacANcIES.— Each member shall be appointed for a term of eight years,
and no member may serve more than one term. Any vacancy shall be filled in the
same manner as the original appointment.

(f) REVIEWS AND REPORTS. —

(1) INITIAL REVIEW OF RECENT AMENDMENTS TO UCM]J.—During fiscal year
2021, the Panel shall conduct an initial review and assessment of the implemen-
tation of the amendments made to this chapter during the preceding five years.
In conducting the initial review and assessment, the Panel may review such other
aspects of the operation of this chapter as the Panel considers appropriate.

(2) SENTENCING DATA COLLECTION AND REPORT.— During fiscal year 2020, the
Panel shall gather and analyze sentencing data collected from each of the armed
forces from general and special courts-martial applying offense-based sentenc-
ing under section 856 of this title (article 5). The sentencing data shall include the
number of accused who request member sentencing and the number who request
sentencing by military judge alone, the offenses which the accused were convicted
of, and the resulting sentence for each offense in each case. The Judge Advocates
General and the Staff Judge Advocate to the Commandant of the Marine Corps
shall provide the sentencing data in the format and for the duration established by
the chair of the Panel. The analysis under this paragraph shall be included in the
assessment required by paragraph (1).

(3) PERIODIC COMPREHENSIVE REVIEWS.— During fiscal year 2024 and every
eight years thereafter, the Panel shall conduct a comprehensive review and assess-
ment of the operation of this chapter.

(4) Per1opic INTERIM REVIEWS.— During fiscal year 2028 and every eight years
thereafter, the Panel shall conduct an interim review and assessment of such other
aspects of the operation of this chapter as the Panel considers appropriate. In addi-
tion, at the request of the Secretary of Defense, the Panel may, at any time, review
and assess other specific matters relating to the operation of this chapter.

(5) Reports.—With respect to each review and assessment under this subsec-
tion, the Panel shall submit a report to the Committees on Armed Services of the
Senate and House of Representatives. Each report—

(A) shall set forth the results of the review and assessment concerned, includ-
ing the findings and recommendations of the Panel; and
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(B) shall be submitted not later than December 31 of the calendar year in
which the review and assessment is concluded.

(g) HEArRINGS.— The Panel may hold such hearings, sit and act at such times and
places, take such testimony, and receive such evidence as the Panel considers appro-
priate to carry out its duties under this section.

(h) INrOrRMATION FROM FEDERAL AGENCIES.— Upon request of the chair of the
Panel, a department or agency of the Federal Government shall provide informa-
tion that the Panel considers necessary to carry out its duties under this section.

(i) ADMINISTRATIVE MATTERS. —

(1) MEMBERS TO SERVE WITHOUT PAY.— Members of the Panel shall serve with-
out pay, but shall be allowed travel expenses, including per diem in lieu of subsis-
tence, at rates authorized for employees of agencies under subchapter I of chapter 57
of title 5, while away from their homes or regular places of business in the perfor-
mance of services for the Panel.

(2) STAFFING AND RESOURCES.— The Secretary of Defense shall provide staffing
and resources to support the Panel.

(j) FEDERAL ADVIsOrRY CoMMITTEE ACT.— The Federal Advisory Committee Act (5
U.S.C. App.) shall not apply to the Panel.

§946a. Art. 146a. Annual reports

(a) CourT OF APPEALS FOR THE ARMED FORCES.— Not later than December 31 of
each year, the Court of Appeals for the Armed Forces shall submit a report that,
with respect to the previous fiscal year, provides information on the number and
status of completed and pending cases before the Court, and such other matters as
the Court considers appropriate regarding the operation of this chapter.

(b) SErvice REporTs.— Not later than December 31 of each year, the Judge Advo-
cates General and the Staff Judge Advocate to the Commandant of the Marine
Corps shall each submit a report, with respect to the preceding fiscal year, contain-
ing the following:

(1) Data on the number and status of pending cases.
(2) Information on the appellate review process, including—
(A) information on compliance with processing time goals;

(B) descriptions of the circumstances surrounding cases in which general or
special court-martial convictions were

(i) reversed because of command influence or denial of the right to speedy
review or

(ii) otherwise remitted because of loss of records of trial or other adminis-
trative deficiencies; and
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(C) an analysis of each case in which a provision of this chapter was held
unconstitutional.

(3)(A) An explanation of measures implemented by the armed force involved to
ensure the ability of judge advocates—

(i) to participate competently as trial counsel and defense counsel in cases
under this chapter;

(ii) to preside as military judges in cases under this chapter; and

(iii) to perform the duties of Special Victims’ Counsel, when so designated
under section 1044e of this title.

(B) The explanation under subparagraph (A) shall specifically identify the
measures that focus on capital cases, national security cases, sexual assault cases,
and proceedings of military commissions.

(4) The independent views of each Judge Advocate General and of the Staff Judge
Advocate to the Commandant of the Marine Corps as to the sufficiency of resources
available within the respective armed forces, including total workforce, funding,
training, and officer and enlisted grade structure, to capably perform military jus-
tice functions.

(5) Such other matters regarding the operation of this chapter as may be
appropriate.
(c) SuBmission.— Each report under this section shall be submitted —

(1) to the Committee on Armed Services of the Senate and the Committee on
Armed Services of the House of Representatives; and

(2) to the Secretary of Defense, the Secretaries of the military departments, and
the Secretary of the department in which the Coast Guard is operating when it is
not operating as a service in the Navy.






