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Editor’s Introduction

What will our work lives look like in the next generation? The chapters in this vol-
ume seek to grapple with that tantalizing question. As the volume as a whole reflects,
a relatively utopian future is possible—one of increased leisure time and greater
social equality. But this future is not guaranteed; it is also possible that the “gigification”
of work will continue apace, with individual workers scrambling for ever-more-scarce
jobs and resources. Which future we get will largely depend on what we are willing
to demand from policymakers, regulators, and employers.

The first part of the book focuses on some potential barriers to an economy that
works for most people, including the challenges of trade policy and automation. In
Chapter 1, noted labor journalist and author Steven Greenhouse explores causes and
consequences of rising income inequality in the United States. He then surveys key
policy proposals to reverse this trend, many of which are explored in greater detail
in later chapters in the book. In Chapter 2, Professor Alan O. Sykes explores recent
changes to trade policy, and analyzes the legality of federal and state “buy American”
and domestic-content policies under domestic and international law. Then, in Chapter
3, economists Josh Bivens and Ben Zipperer discuss the importance of periods of
tight labor markets to raising low-income workers’ pay, as well as to narrowing racial
wage and employment gaps. The next two chapters concern automation. First, in
Chapter 4, Professor Cynthia Estlund explores what automation of work could mean
for our current system of employment-based benefits, arguing that the “fortress of
employment,” in which many rights and job protections are linked to workers’ status
as employees, may ultimately be counterproductive. Then, Professor Milan Markovic
focuses in Chapter 5 on whether lawyers’ work is likely to be automated and con-
cludes— happily for many of the authors in this volume — that it is not.

Part IT comprises the bulk of the volume, and it is solution-focused. The authors
in this part explore responses to specific policy challenges, such as employment dis-
crimination, or the gig economy. The first three chapters of this Part focus on am-
bitious social reforms that would respond to the risks of widespread job loss from
automation, trade, or any other source. In Chapter 6, Professor Lori Kletzer discusses
wage insurance—a proposal that enjoyed a moment in the policy spotlight when it
garnered a mention in President Obama’s final State of the Union address. Then Pro-
fessors Ari Glogower and Clint Wallace analyze four versions of an idea that was
briefly popular several decades ago, and that is now enjoying a resurgence: universal
basic income. But in Chapter 8, Professor Robert H. Frank raises concerns about
whether universal basic income is politically sustainable, and offers an alternative in

xvil



xviii EDITOR’S INTRODUCTION

the form of subsidized, guaranteed public employment. Next, series editor Professor
Samuel Estreicher and Professor Clint Wallace also consider what our current polit-
ically polarized moment means for law reform, offering an optimistic take on the
prospect of bipartisan reform of tax-advantaged health savings account to promote
equitable outcomes.

The next three chapters ask how policymakers might respond to employment dis-
crimination. First, in transcribed remarks, Equal Employment Opportunity Com-
missioner Victoria Lipnic gives an insider’s look at the EEOC, discussing current
agency challenges and priorities. Then, in Chapter 11, Professor Estreicher argues
for more flexibility in certain aspects of anti-discrimination law in order to combat
what he calls “chronic hiring aversion” —situations where employers routinely violate
existing anti-discrimination law. This perhaps counter-intuitive response would offer
incentives to hire people whom employers might otherwise avoid, such as subsidies
or no-fault trial periods. Next, in Chapter 12, Professor Pauline Kim and attorney
Sharion Scott take on a new frontier in anti-discrimination law: discrimination carried
out via online platforms, which can allow employers to choose their audience for job
advertisements based on impermissible criteria.

The final set of chapters address workplace “fissuring,” and closely associated prob-
lems, such as the classification of workers as employees or independent contractors
in the gig economy. To begin, Professor Andrew Elmore discusses the relationship
of the franchise model to employment law violations committed by franchisees, and
proposes new ways to think about franchisor liability in Chapter 13. Then, attorney
and advocate Nayantara Mehta argues that states should empower cities to set the
rules for how platform businesses can operate, particularly given that those businesses
are concentrated in cities, which also tend to be more left-leaning than the states in
which they are located. In Chapter 15, Professor Michael C. Harper proposes way
of thinking about whether employers or workers should bear responsibility for em-
ployment benefits that is both new and old, focused on the common law of vicarious
liability through respondeat superior. And last, former Deputy U.S. Secretary of Labor
Seth D. Harris analyses several different approaches for classifying platform workers,
ultimately concluding that the best option would be to create a category of worker —
new to US law—that is between “employee” and “independent contractor.”

Each chapter in this volume advances the debate over the future of work. Readers
will find that the contributors vary in their methodological approaches, as well as
the questions on which they choose to focus. The hope is that, taken as a whole, this
volume offers readers a survey of the policy debates surrounding work in the modern
economy.
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