Crim Pro 360°






CRIM PRO 360°

Criminal Procedure
The Investigation Process

ADAM M. GERSHOWITZ

Associate Dean for Academic Affairs and
Hugh & Nolie Haynes Professor of Law
William & Mary Law School

AP

CAROLINA ACADEMIC PRESS

Durham



Copyright © 2021
Adam M. Gershowitz
All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Names: Gershowitz, Adam M., author.

Title: Crim pro 360° : criminal procedure: the investigation process /
Adam M. Gershowitz.

Other titles: Crim pro three hundred sixty

Description: Durham : Carolina Academic Press, 2021.

Identifiers: LCCN 2021028842 | ISBN 9781531021863 (paperback) |
ISBN 9781531021870 (ebook)

Subjects: LCSH: Criminal investigation— United States— Examinations,
questions, etc. | Criminal procedure— United States—Examinations, questions,
etc. | Searches and seizures— United States— Examinations, questions, etc. |
Self-incrimination— United States— Examinations, questions, etc. | Exclusionary
rule (Evidence)—United States— Examinations, questions, etc.

Classification: LCC KF9619.85 .G47 2021 | DDC 345.73/05076 —dc23

LC record available at https://lccn.loc.gov/2021028842

Carolina Academic Press
700 Kent Street
Durham, North Carolina 27701
(919) 489-7486
WWW.cap-press.com

Printed in the United States of America



For Andrea Gershowitz, who really loves books.






Preface

Table of Contents

Roadmap for Search and Seizure Problems

STEP 1:

STEP 2:

STEP 3:

STEP 4:

STEP 5:

Was a Government Actor Involved?

Chapter 1: Government vs Private Actors

Was There a Search?

Chapter 2: Defining What It Means for the Police to Search

Was There a Seizure?

Chapter 3: Voluntary Encounters vs Detentions vs Arrests

Was There a Valid Warrant?

Chapter 4: Probable Cause

Chapter 5: The Particularity Requirement
Chapter 6: The Knock and Announce Rule

If There Was No Warrant, Was There an Exception to the
Warrant Requirement?

Chapter 7: Exigent Circumstances

Chapter 8: Consent

Chapter 9: The Search Incident to a Lawful Arrest Exception

vii

xi

15

37
39

47
49
65
73

77
79
87

101



STEP 6:

STEP 7:

STEP 8:

viii | CONTENTS

Chapter 10: The Automobile Exception

Chapter 11: Searches of Vehicles Incident to Arrest
Chapter 12: The Inventory Exception

Chapter 13: The Plain View Exception

Chapter 14: Terry Stops

Chapter 15: Terry Frisks

Chapter 16: Drunk Driving, Drug, and Other Checkpoints
Chapter 17: Border Searches

Chapter 18: School Searches

Chapter 19: DNA Swabs and Routine Booking Procedures

Is There Standing to Challenge the Search or Seizure?
Chapter 20: Standing

Does the Exclusionary Rule Apply?

Chapter 21: The Exclusionary Rule and the Fruit of the
Poisonous Tree Doctrine

Does an Exception to the Exclusionary Rule Apply?
Chapter 22: The Good Faith Exception

Chapter 23: The Inevitable Discovery and Independent
Source Exceptions

Chapter 24: The Attenuation Exception

Roadmap for Interrogation Problems

STEP 1: Are You Dealing with a Fifth Amendment Problem?

STEP 2:

STEP 3:

Chapter 25: Testimonial vs Non-Testimonial Situations

Chapter 26: Immunity

Was the Confession Voluntary or Coerced?

Chapter 27: Voluntariness of Confessions

Does the Miranda Doctrine Apply? Custodial Interrogation
Chapter 28: Miranda: The Basics
Chapter 29: Is the Suspect in Custody for Miranda Purposes?

Chapter 30: Have the Police Engaged in Interrogation for
Miranda Purposes?

111
123
135
143
153
167
177
189
199
207

215
217

231

233

239
241

251
257

265

269
271
277

285
287

297
299
307

317



STEP 4:

STEP 5:

STEP 6:

STEP 7:

CONTENTS | ix

Does an Exception to the Miranda Doctrine Apply?

Chapter 31: The Public Safety, Routine Booking, and
Covert Operatives Exceptions to Miranda

If the Miranda Doctrine Applies, Did the Police
Obtain a Valid Waiver?

Chapter 32: Miranda Waiver

If the Suspect Invoked His Miranda Rights, Can Police
Reinitiate Interrogation?

Chapter 33: Invocation and Reapproaching a Suspect
Who Has Invoked

Is Evidence Found from an Unlawful Confession Fruit of
the Poisonous Tree?

Chapter 34: Fruit of the Poisonous Tree for Miranda and
Involuntary Confessions

Rules Governing Other Investigative Techniques

Chapter 35: Interrogations Under the Sixth Amendment
Chapter 36: Eyewitness Identifications

Essay Questions

Exam Strategies for Essay Questions
Essay #1
Essay #2
Essay #3
Essay #4
Essay #5
Essay #6
Essay #7

Answer Keys

Professor’s Answer to Essay #1

Professor’s Answer Key for Essay #2
Professor’s Answer Key for Essay #3
Professor’s Answer Key for Essay #4
Professor’s Answer Key for Essay #5
Professor’s Answer Key for Essay #6

Professor’s Answer Key for Essay #7

327

329

339
341

347

349

361

363

373
375
385

397
399
403
405
409
413
417
419
421

423
425
435
439
445
449
453
459






Preface

This book is designed to help you learn all of the core concepts in your course
on Criminal Procedure: The Investigative Process. It includes broad coverage of the
Fourth Amendment rules governing search and seizure and the Fifth Amendment
rules for coerced confessions and the Miranda doctrine. It also covers interrogations
under the Sixth Amendment and lineups, which many professors also teach in their
criminal procedure courses.

This book is not filled with long descriptions of why the Supreme Court reached
the decisions it did or how the law might be improved. You will not find lengthy dis-
cussions of cases or pages of citations. Time is short. You are busy. This book cuts to
the chase and teaches you the law in an extremely succinct way. How does it do that?

First, I have provided a step-by-step roadmap for tackling Fourth Amendment and
Fifth Amendment questions. This book walks you through the exact questions you
should ask as you are taking an exam and the order in which you should ask them.
Then I break down the topics into discrete chapters the way you would find them on
a syllabus. Inside each chapter you will find an overview of the law that helps you to
learn it and remember it. Each chapter starts with the big-picture rule, followed by
bullet points with the critical rules and exceptions you need to know. Then I provide
a short narrative description of how those rules fit together. Thereafter, I show you
the exam traps that professors like me use to determine which students understand
the rules.

Most importantly, this book gives you a lot of opportunities to practice your
knowledge. In the pages that follow, you will find more than 200 multiple-choice
questions that cover each of the core topics from the course. Finally, there are sev-
en essay questions and an answer key that will help you to practice what you have
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learned and see what issues you missed. These multiple-choice and essay questions
come directly from exams I have given at three different law schools.

There are many books about criminal procedure. Some are a mile deep, with a
ton of details about the rules, but no opportunity to practice and see if you under-
stand. Other books offer practice questions without explaining the law. This book is
designed to hit the sweet spot by being a complete 360° guide to the rules you need
to know, while also giving you a lot of practice questions—both multiple-choice and
essay—so that you can go into your exam confident that you know the material and
can ace your exam.



