Understanding Civil
Rights Litigation



CAROLINA ACADEMIC PRESS

Understanding Series

UNDERSTANDING
ADMINISTRATIVE LAW
Seventh Edition
Kristin E. Hickman

UNDERSTANDING
ALTERNATIVE DISPUTE RESOLUTION
Kristen M. Blankley and
Maureen A. Weston

UNDERSTANDING ANIMAL LAW
Adam Karp

UNDERSTANDING
ANTITRUST AND ITS ECONOMIC
IMPLICATIONS
Seventh Edition
E. Thomas Sullivan and Jeffrey L. Harrison

UNDERSTANDING
BANKRUPTCY
Fourth Edition
Jeftrey Ferriell and Edward J. Janger

UNDERSTANDING
CALIFORNIA COMMUNITY
PROPERTY LAW
Second Edition
Jo Carrillo

UNDERSTANDING
CAPITAL PUNISHMENT LAW
Fourth Edition
Linda E. Carter, Ellen S. Kreitzberg,
and Scott W. Howe

UNDERSTANDING CIVIL PROCEDURE
Sixth Edition
Gene R. Shreve, Peter Raven-Hansen,
and Charles Gardner Geyh

UNDERSTANDING CIVIL PROCEDURE
The California Edition
Walter W. Heiser,
Gene R. Shreve, Peter Raven-Hansen,
and Charles Gardner Geyh

UNDERSTANDING
CIVIL RIGHTS LITIGATION
Third Edition
Howard M. Wasserman

UNDERSTANDING
CONFLICT OF LAWS
Fourth Edition
William M. Richman, William L. Reynolds,
and Chris A. Whytock

UNDERSTANDING
CONSTITUTIONAL LAW
Fifth Edition
William D. Araiza

UNDERSTANDING CONTRACTS
Fifth Edition
Jeffrey Ferriell

UNDERSTANDING
COPYRIGHT LAW
Seventh Edition
Marshall A. Leaffer

UNDERSTANDING CORPORATE LAW
Sixth Edition
Arthur R. Pinto and
James Fanto

UNDERSTANDING
CORPORATE TAXATION
Fourth Edition
Leandra Lederman and Michelle Kwon

UNDERSTANDING
CRIMINAL LAW
Ninth Edition
Joshua Dressler

UNDERSTANDING CRIMINAL
PROCEDURE VOL. 1:
INVESTIGATION
Eighth Edition
Joshua Dressler, Alan C. Michaels,
and Ric Simmons

UNDERSTANDING
CRIMINAL PROCEDURE VOL. 2:
ADJUDICATION
Fourth Edition
Joshua Dressler and Alan C. Michaels

UNDERSTANDING
DISABILITY LAW
Third Edition
Mark C. Weber



UNDERSTANDING
ELECTION LAW AND VOTING RIGHTS
Michael R. Dimino, Bradley A. Smith,
and Michael E. Solimine

UNDERSTANDING
EMPLOYEE BENEFITS LAW
Second Edition
Kathryn L. Moore

UNDERSTANDING
EMPLOYMENT DISCRIMINATION LAW
Third Edition
Thomas R. Haggard and
Bruce N. Cameron

UNDERSTANDING EMPLOYMENT LAW
Third Edition
Paul M. Secunda, Richard A. Bales,
and Jeffrey M. Hirsch

UNDERSTANDING
ENVIRONMENTAL LAW
Fourth Edition
Kevin A. Reilly and Philip Weinberg

UNDERSTANDING
ESTATE AND GIFT TAXATION
Second Edition
Brant J. Hellwig and
Robert T. Danforth

UNDERSTANDING EVIDENCE
Sixth Edition
Paul C. Giannelli

UNDERSTANDING FAMILY LAW
Fourth Edition
John Gregory, Peter N. Swisher,
and Robin Wilson

UNDERSTANDING
FEDERAL AND CALIFORNIA
EVIDENCE
Paul C. Giannelli

UNDERSTANDING
FEDERAL COURTS AND JURISDICTION
Second Edition
Linda Mullenix, Martin H. Redish,
and Georgene Vairo

UNDERSTANDING
FEDERAL INCOME TAXATION
Seventh Edition
J. Martin Burke and Michael K. Friel

UNDERSTANDING
THE FIRST AMENDMENT
Eighth Edition
Russell L. Weaver

UNDERSTANDING IMMIGRATION LAW
Third Edition
Kevin R. Johnson, Raquel Aldana,
Bill Ong Hing, Leticia M. Saucedo, and
Enid Trucios-Haynes

UNDERSTANDING INSURANCE LAW
Sixth Edition
Robert H. Jerry, II and Douglas Richmond

UNDERSTANDING
INTELLECTUAL PROPERTY LAW
Fourth Edition
Tyler T. Ochoa, Shubha Ghosh,

and Mary LaFrance

UNDERSTANDING
INTERNATIONAL BUSINESS AND
FINANCIAL TRANSACTIONS
Fourth Edition
Jerold A. Friedland

UNDERSTANDING
INTERNATIONAL CRIMINAL LAW
Fourth Edition
Ellen S. Podgor, Roger S. Clark,
and Lucian E. Dervan

UNDERSTANDING
INTERNATIONAL LAW
Third Edition
Stephen C. McCaftrey

UNDERSTANDING JEWISH LAW
Second Edition
Steven H. Resnicoff

UNDERSTANDING JUVENILE LAW
Fifth Edition
Martin Gardner
UNDERSTANDING LABOR LAW
Fifth Edition
Douglas E. Ray, Calvin William Sharpe,
and Robert N. Strassfeld

UNDERSTANDING
THE LAW OF TERRORISM
Second Edition
Erik Luna and Wayne McCormack



UNDERSTANDING
THE LAW OF ZONING AND
LAND USE CONTROLS
Third Edition
Barlow Burke

UNDERSTANDING LAWYERS’ ETHICS
Sixth Edition
Monroe H. Freedman and Abbe Smith

UNDERSTANDING
LOCAL GOVERNMENT
Second Edition
Sandra Stevenson

UNDERSTANDING
MODERN REAL ESTATE
TRANSACTIONS
Fourth Edition
Alex M. Johnson, Jr.

UNDERSTANDING
NEGOTIABLE INSTRUMENTS AND
PAYMENT SYSTEMS
Second Edition
William H. Lawrence

UNDERSTANDING
NONPROFIT AND TAX EXEMPT
ORGANIZATIONS
Third Edition
Nicholas P. Cafardi and
Jaclyn Fabean Cherry

UNDERSTANDING
PARTNERSHIP AND LLC TAXATION
Fifth Edition
Jerold A. Friedland
UNDERSTANDING PATENT LAW
Third Edition
Amy L. Landers

UNDERSTANDING PRODUCTS
LIABILITY LAW
Second Edition
Bruce L. Ottley, Rogelio A. Lasso,
and Terrence E Kiely

UNDERSTANDING PROPERTY LAW
Fifth Edition
John G. Sprankling

UNDERSTANDING REMEDIES
Fourth Edition
James M. Fischer

UNDERSTANDING
SALES AND LEASES OF GOODS
Third Edition
William H. Henning, William H. Lawrence,
and Henry Deeb Gabriel

UNDERSTANDING
SECURED TRANSACTIONS
Fifth Edition
William H. Lawrence, William H. Henning,
and R. Wilson Freyermuth

UNDERSTANDING SECURITIES LAW
Eighth Edition
Marc L. Steinberg

UNDERSTANDING SPORTS LAW
Timothy Davis and N. Jeremi Duru

UNDERSTANDING
TAXATION OF BUSINESS ENTITIES
Second Edition
Walter D. Schwidetzky and Fred B. Brown

UNDERSTANDING TORTS
Seventh Edition
John L. Diamond, Lawrence C. Levine,
and Anita Bernstein

UNDERSTANDING
TRADE SECRET LAW
John G. Sprankling and
Thomas G. Sprankling

UNDERSTANDING TRADEMARK LAW
Fourth Edition
Mary LaFrance

UNDERSTANDING
TRUSTS AND ESTATES
Seventh Edition
Roger W. Andersen and Susan Gary

UNDERSTANDING
WHITE COLLAR CRIME
Fifth Edition
J. Kelly Strader and Todd Haugh



Understanding Civil
Rights Litigation

THIRD EDITION

Howard M. Wasserman

PROFESSOR OF Law
FIU COLLEGE OoF Law

AP

CAROLINA ACADEMIC PRESS

Durham, North Carolina



Copyright © 2023
Carolina Academic Press
All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Names: Wasserman, Howard M., author.

Title: Understanding civil rights litigation / Howard M. Wasserman.

Description: Third edition. | Durham, North Carolina : Carolina Academic
Press, LLC, [2023] | Series: Understanding series | Includes
bibliographical references and index.

Identifiers: LCCN 2023013812 | ISBN 9781531022341 (paperback) | ISBN
9781531011178 (ebook)

Subjects: LCSH: Civil rights—United States. | Civil procedure—United
States. | LCGFT: Textbooks.

Classification: LCC KF4749 W38 2023 | DDC 342.7308/5—dc23/

eng/20230413

LC record available at https://lccn.loc.gov/2023013812

Carolina Academic Press, LLC
700 Kent Street
Durham, North Carolina 27701
(919) 489-7486
WWW.cap-press.com

Printed in the United States of America



Contents

Preface to Third Edition

Chapter 1 - Federal Civil Rights Legislation: History, Themes, and Principles

§1.01 History of Federal Civil Rights Legislation
[1] Reconstruction
[2] Post-Reconstruction Non-Enforcement
[3] Twentieth-Century Revival and Heyday
(4] Post-Civil Rights Era
§1.02 Principles and Themes
[1] Federalism
[2] Majoritarianism
(3] Federal Rights, Federal Remedies, Federal Forums
[4] Procedural and Jurisdictional Burdens and Hurdles
[5] Litigation Posture
[6] Judicial Review, Judicial Departmentalism, and Zombie Laws
§1.03 What Comes Next

Chapter 2 - State Action and “Under Color” of State Law
U.S. Const. amend. XIV (1868)
18 U.S.C. § 242
42 U.S.C. § 1983
§2.01 Preliminary Word on Action Under Color of State Law
§2.02 State Action, Action Under Color, and Public Officials
[1] The Core and Expansion of “Under Color”
[2] Monroe v. Pape and “Under Color” in § 1983
[3] Public-Official Defendants after Monroe
[4] State Actors and State Action
[5] A Dissenting View on Under Color
[6] Under Color Puzzles: Public-Official Defendants
§2.03 State Action, Under Color, and Private Actors
[1] Traditional and Exclusive Public Functions
[2] Conspiracy
[3] Symbiotic Relationship
[4] Close Nexus
[5] Entwinement
[6] Under Color Puzzles: Private Defendants

vil

Xvii

3
3
3
7
8
10
11
11
12
15
16
17
19
22

23
23
23
23
24
25
25
26
28
31
32
34
38
39
41
42
43
46
48



viii

§2.04

§2.05

Chapter 3

§3.01

§3.02
§3.03

§3.04

§3.05

§3.06

§3.07

CONTENTS

Private Civil Litigation: State Actors, State Action, and

Action Under Color

[1] Raising the Constitution in Private Litigation

[2] State Action, With or Without State Actors

The Turn to Private Enforcement of Constitutionally

Suspect Laws

[1] Exclusive Private Enforcement and Defensive Constitutional
Litigation

[2] Private Enforcement Puzzle

- Rights, Privileges, or Immunities Secured . . .
U.S. Const. amend XIV (1868)
18 U.S.C. § 242
42 U.S.C. § 1983
A Preliminary Word on Rights, Privileges, or Immunities Secured
PART A: ENFORCING THE CONSTITUTION
. .. By the Constitution
Procedural Due Process
[1] Two-Step Approach to Procedural Due Process
[2] Deprivation of Liberty or Property
[3] What Process Is Due and When
[4] Competing Models of Liability
[5] Pre-Deprivation or Post-Deprivation Process
Substantive Due Process
[1] Forms of Substantive Due Process
[2] State of Mind
[3] Identifying the Appropriate Right
[4] “Not a Font of Tort Law”
[5] Rights Not Enforceable Through § 1983
Substantive Due Process and Government Inaction
[1] DeShaney v. Winnebago County Dep’t of Soc. Servs.
[2] Working Around DeShaney: Special Relationship
[3] Working Around DeShaney: State-Created Danger
[4] Working Around DeShaney: Procedural Due Process
[5] Working Around DeShaney: Substantive Rights
[6] Due Process Puzzles
Due Process, Specific Intent, and § 242
PART B: ENFORCING FEDERAL STATUTES
Enforcing Federal Statutes
Civil Rights Act of 1964, Title II
42 U.S.C. §2000a
42 U.S.C. §2000a-3
Civil Rights Act of 1964, Title VII
42 U.S.C. §2000e-1
42 U.S.C. §2000e-5

53
53
54

56

56
58

59
59
59
59
60
60
60
61
61
62
63
66
67
69
69
71
72
73
74
74
74
75
76
80
81
82
83
85
85
85
85
85
85
85
85



CONTENTS ix

§3.08...And Laws 86
[1] Preliminary Constitutional Issues 86

[2] Preliminary Jurisdictional Issues 86

[3] Enforcing Statutes Through §1983 88

(4] Enforcing Reconstruction Statutes Through § 1983 89

§3.09 Implied Statutory Rights of Action 90
§3.10 Linking § 1983 and Implied Private Rights 92
§3.11 Suit in Equity 94
§3.12 Alternative Enforcement Mechanisms 94
§3.13 Parallel and Substitute Claims 95
[1] Parallel Claims 95

[2] Substitute Statutory Claims 98
Religious Freedom Restoration Act 98

42 U.S.C. §2000bb-1 98

Religious Land Use and Institutional Persons Act 98

42 U.S.C. §2000cc-1 98

42 U.S.C. §2000¢c-2 98

Chapter 4 - Claims Against Federal Officials 101
§4.01 Overview 101
28 U.S.C § 1346(b) 101

28 U.S.C. § 2679(b)101
§4.02 Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics 102

§4.03 Bivens Evolution, 1971-2017 104
§4.04 Decline, if not Death, of Bivens, 2017 -2 106
(1] Ziglar v. Abbasi 107

[2] Hernandez v. Mesa 109

[3] Egbert v. Boule 111

§4.05 The Future and Alternatives to Bivens 113
[1] Future of Bivens 113

[2] The Congressional Role and a Wholesale Approach 114

[3] §1983 or Nothing 115

§4.06 Bivens Puzzles 116
Chapter 5 - Individual Immunities 119
§5.01 Overview 119
PART A: LEGISLATIVE IMMUNITY 122

§5.02 Speech or Debate and Legislative Immunity 122
U.S. Const. art. I, §5, cl. 2 122

U.S. Const. art. I, §6, cl. 1 122

§5.03 What Is Immune 123
§5.04 Who Is Immune 126
§5.05 How Much Immunity 127
§5.06 Checking Legislative Misconduct 129

§5.07 Legislative Immunity Puzzles 130



§5.08
§5.09

§5.10

CONTENTS

PART B: JUDICIAL PROCESS IMMUNITIES

Overview and Connections

Judicial Immunity

42 U.S.C. §1983

[1] What Is Immune

[2] Limiting What Is Immune

[3] How Much Immunity

[4] Who Is Immune

(5] Judicial Immunity Puzzles

Prosecutorial Immunity

[1] What Is Immune

(2] How Much Immunity

[3] Who Is Immune

[4] Administrative Functions

[5] Judicial Immunity and Case-Specific Administrative Functions
[6] Prosecutorial Immunity and Criminal-Justice Reform
[7] Prosecutorial Immunity Puzzles

§5.11 Judicial-Process Immunity Puzzle

§5.12
§5.13

§5.14
§5.15

§5.16

§5.17

§5.18
§5.19

§5.20
§5.21

Chapter 6

Witness Immunity

PART C: QUALIFIED IMMUNITY

Overview

Evolution: Subjective to Objective to Difficult to Confusing

Order of Battle

[1] Pearson and the Benefits of Merits-First

[2] Pearson and the Problems with Merits-First

[3] Order of Battle after Pearson

Clearly Established Rights

[1] Specific Right

(2] Factual Similarity and Obviousness

[3] “Plainly Incompetent or Those Who Knowingly
Violate the Law”

[4] What Sources of Law

Qualified Immunity Beyond § 1983

[1] Bivens

[2] Other Statutory Claims

Private Actors and Qualified Immunity

The Future of Qualified Immunity

[1] Questioning Foundations

[2] Failing Policy Goals

[3] Judicial Reconsideration

[4] Legislative Reconsideration

Qualified Immunity Puzzles

Immunity Review Puzzle

- Government Entity Liability

132
132
134
134
134
136
137
138
139
142
142
145
145
146
147
148
148
151
151
152
152
154
156
156
156
158
160
160
161

164
165
167
167
168
169
170
170
171
172
174
174
176

179



CONTENTS

§6.01 Overview
PART A: MUNICIPAL LIABILITY
§6.02 Monell v. Dep’t of Soc. Servs.: Establishing Municipal Liability
§6.03 Municipal Liability and Policymakers
§6.04 Establishing Municipal Liability
[1] Officer Actions Pursuant to Formal Policy
[2] Single Acts of Policymakers
[3] Persistent and Widespread Practices
[4] Failure to [Blank]
§6.05 Municipalities and Immunity
§6.06 The Future of Municipal Liability
§6.07 Remedies and Municipal Liability
§6.08 Municipal Liability Puzzles
PART B: STATE LIABILITY AND SOVEREIGN IMMUNITY
§6.09 Sovereignty and Sovereign Immunity
§6.10 Eleventh Amendment and State Sovereign Immunity
[1] Origins and Development of the Eleventh Amendment
[2] Meanings of the Eleventh Amendment
[3] Goals of State Sovereign Immunity
[4] Limits of State Sovereign Immunity
§6.11 Overcoming State Sovereign Immunity: Congressional
Abrogation and State Structural Waiver
[1] Abrogation and Structural Waiver
[2] Article ], §8
[3] Amendment XIV, §5
[3] Enforcing Civil Rights Laws
§6.12 Abrogation and Reconstruction Amendments
[1] §1983
[2] Abrogation Under Other Enforcement Provisions
§6.13 Overcoming State Sovereign Immunity: Ex parte Young
[1] Ex parte Young
[2] Scope of Ex parte Young
[3] Characterizing Ex parte Young
[4] Responsible Executive Officer
[5] Prospective Relief
(6] Ex parte Young Puzzle
PART C: SUPERVISORY LIABILITY
§6.14 Supervisory Liability
§6.15 Supervisory Liability Meets Entity Liability
Part D: Entity Liability Review
§6.16 Entity Liability Puzzles

Chapter 7 - Civil Rights Procedure
PART A: JURISDICTION AND PROCEDURE
§7.01 Litigating in Federal District Court

xi

179
180
180
182
183
184
184
185
186
188
190
191
191
194
194
195
195
196
198
198

199
199
200
201
204
204
204
206
207
207
208
209
211
212
214
215
215
217
218
218

221
221
221



xii

§7.02

§7.03

§7.04
§7.05

§7.06
§7.07

§7.08
§7.09

CONTENTS

28 U.S.C. § 1331

28 U.S.C. § 1343

28 U.S.C. § 1367

28 U.S.C. §2281

28 U.S.C. §2282

28 U.S.C. §2284

28 U.S.C. §2201

U.S. Const. amend. VII (1791)

[1] Jurisdiction Over § 1983 Claims

[2] Ex Parte Young and Three-Judge District Courts

[3] Ex Parte Young and the Declaratory Judgment Act

[4] Seeking Injunctive Relief

[5] Jury Trial

Litigating in the Federal Courts of Appeals

28 U.S.C. § 1291

28 U.S.C. § 1292

(1] Final Judgment Rule

[2] Statutory Exceptions to Finality

[3] Immunity and Appealability: The Collateral Order Doctrine

Litigating in the Supreme Court of the United States

28 U.S.C. §1253

28 U.S.C. §1254

28 U.S.C. § 1257 (current)

28 U.S.C. §1257 (pre-1988)

[1] Supreme Court Review of Federal Courts of Appeals

[2] Immunity and Appealability: Prevailing Parties

[3] Supreme Court Review of Three-Judge District Courts

[4] Supreme Court Review of State Court Judgments

Section 1983 in State Court

Jurisdiction and Procedure Puzzles

PART B: COMPETING VEHICLES FOR ENFORCING
CONSTITUTIONAL RIGHTS

Overview

Habeas Corpus: A Primer

28 U.S.C. §2241

28 U.S.C. §2254

[1] Habeas Corpus: The Basics

[2] Habeas Corpus: Federal Challenges to State Convictions

[3] Habeas Corpus and § 1983: Compared and Contrasted

[4] Habeas Corpus Puzzle

Heck v. Humphrey: Separating Habeas Corpus and § 1983

Heck and Prisons

[1] Administrative Decisions and Release

[2] Methods and Procedures in Capital Punishment

221
221
221
222
222
222
223
223
223
225
227
228
229
230
230
230
230
231
231
234
234
234
235
235
235
236
237
237
238
239

240
240
241
241
241
242
243
246
247
247
250
250
251



CONTENTS xiii

§7.10 Heck Puzzles 252
PART C: SECTION 1983 AND PRECLUSION 253
§7.11 Preclusion 253
U.S. Const. art. IV §1 (1787) 253
28 U.S.C.§1738 253
[1] Preclusion (or Res Judicata) Generally 253
[2] Issue Preclusion (or Collateral Estoppel) 254
[3] Claim Preclusion (or Res Judicata) 256
[4] Preclusion Puzzle 257
PART D: LIMITATIONS AND ACCRUAL 257
§7.12 Statutes of Limitations 257
42 U.S.C. §1988 257
28 U.S.C. §1658 258
Chapter 8 - Abstention 261
§8.01 Introduction to Abstention 261
PART A: PULLMAN ABSTENTION 262
§8.02 Railroad Com. of Texas v. Pullman Co. 262
§8.03 Ambiguous and Unclear State Law 263
§8.04 England Reservation 265
§8.05 Certification 266
§8.06 Pullman Puzzles 267
PART B: STATUTORY ABSTENTION 267
§8.07 Anti-Injunction Act 267
28 U.S.C. §2283 267
§8.08 Tax Injunction Act 269
28 U.S.C.§1341 269
26 U.S.C. §7421 269
(1] “Any Tax” 270

[2] Enjoin, Suspend, or Restrain Any Assessment, Levy, or
Collection 270
[3] “Plain, Speedy, and Efficient Remedy” 272
[4] Tax Injunction Act Puzzles 272
PART C: “OUR FEDERALISM” ABSTENTION 274
§8.09 Origins and Scope of Younger Abstention 274
[1] Younger v. Harris 274
[2] Our Federalism and Declaratory Judgments 275
[3] Our Federalism and §2283 276
[4] Federal Forums and Federal Rights 276
§8.10 Extending Younger and Our Federalism 278
[1] Civil Proceedings 278
[2] Administrative Proceedings 279
[3] Federal Criminal Proceedings 280
§8.11 A Comprehensive Framework 281

(1] Sprint Threshold 281



Xiv

§8.12

§8.13

§8.14

§8.15
§8.16
§8.17

§8.18

CONTENTS

[2] Middlesex Factors

[3] Exceptions

Avoiding Younger Abstention

[1] Challenges to the Underlying Law

[2] Pending Proceeding Involving Federal Plaintiff
[3] Interference with State Proceedings

Younger Puzzles

PART D: ROOKER-FELDMAN

Rooker-Feldman

[1] Rooker and Feldman

[2] Extending and Failing to Limit Rooker-Feldman
[3] Rooker-Feldman’s Proper Scope

[4] Final and Interlocutory Judgments and Orders
Preclusion Distinguished

Younger Distinguished

Rooker-Feldman Puzzles

PART E: ABSTENTION REVIEW

Abstention Review Puzzle

Chapter 9 - Remedies

§9.01
§9.02
§9.03

§9.04

§9.05
§9.06

§9.07

§9.08
§9.09

§9.10
§9.11

Introduction to Remedies
Compensatory Damages

Alternative Approaches to Damages

[1] Statutory Liquidated Damages

[2] Civil Recourse

[3] Nominal Damages, Easier Recovery
Punitive Damages

PART B: “SUIT IN EQUITY”: PROSPECTIVE RELIEF
Remedial Hierarchy

Injunctive Relief

[1] Categorizing Injunctive Relief

[2] Monell and Injunctions

[3] Scope of the Injunction
Declaratory Judgments

28 U.S.C. §2201

28 U.S.C. §2202

Consent Decrees

Prospective Remedies and Justiciability
[1] Standing Basics

[2] Special Standing Doctrines

[3] Standing and Merits

[4] Mootness

[5] Justiciability Puzzles

Structural Reform Litigation

Enforcing and Modifying Injunctions

283
284
284
285
285
289
291
293
293
293
294
295
297
298
299
300
301
301

303
303
305
308
308
308
309
310
311
311
312
312
313
314
317
317
317
319
319
320
323
324
325
327
329
331



CONTENTS

[1] Enforcing Injunctions
[2] Modifying Injunctions
[3] Rule 60(b) and Appeals
§9.12 Prison Litigation
18 U.S.C. §3626
Prison Litigation Reform Act of 1996
PART C: ATTORNEY’S FEES
§9.14 Introduction to Attorney’s Fees
42 U.S.C.§1988
28 U.S.C. §2412
§9.15 Discretionary Fees
§9.16 Attorney’s Fees and Judges
§9.17 Prevailing Party
[1] Defining and Identifying Prevailing Parties
[2] Prevailing Party and the Policies of § 1988(b)
[3] Attorney’s Fees and Types of Judicial Orders
[4] Mootness, Preliminary Relief, and Attorney’s Fees
§9.18 Calculating Fees
§9.19 Attorney’s Fees and Prisoner Litigation
42 U.S.C. §1997e
§9.20 Attorney’s Fees Puzzles
§9.21 Remedies Review Puzzle

Appendix A: The Constitution of the United States
Appendix B: Emancipation Proclamation

Appendix C: Selected Provisions of the United States Code
and Federal Rules of Civil Procedure

Table of Cases
Table of Scholarly Authority

Index

XV

332
332
334
335
335
335
339
339
339
339
341
342
342
342
344
345
346
347
349
349
350
351

353
373

375
397
421
429






Preface to Third Edition

When I began this project a decade ago, I did not realize how much it would
evolve with each edition. Each time I teach my Civil Rights course reveals ways to
change the book; each time I change the book reveals ways to teach my Civil Rights
course. The book and the class work together and I believe I have both where I want
them.

This Third Edition make significant changes.

It addresses areas of major doctrinal, legislative, and scholarly controversy and
change since the Second Edition appeared in 2018. The Supreme Court narrowed, if
not quite eliminated, the Bivens damages cause of action against federal official.
(Egbertv. Boule (2022); Hernandez v. Mesa (2020)). Courts continue to struggle with
the defenses of qualified immunity, engaging in a push-and-pull between demand-
ing factual similarity between precedent and the current case for a right to become
clearly established and recognizing that some conduct violates the Constitution
without on-point precedent. Justices, lower-court judges, legislators, and scholars
question and urge elimination or alteration of the defense and its doctrinal under-
pinnings; these criticisms gain increased salience in the debate over police and
criminal-justice reform and the perception of immunity’s contribution to police
misconduct. Other critics urge the Court to reject prosecutorial immunity as simi-
larly textually and historically unjustified and a similar hurdle to criminal-justice
reform. Without recent Supreme Court guidance, lower courts have taken the lead
in narrowing the Younger and Rooker-Feldman limits on federal jurisdiction,
expanding when plaintiffs can pursue cases in federal court despite pending state
litigation. Finally, lower courts have applied longstanding state-action doctrine to
new defendants in new situations attracting substantial public attention— public
officials blocking viewers from social-media pages, social-media sites removing
users and “moderating” content, and voting-machine manufacturers providing
equipment for public elections.

In addition to a history of federal civil rights legislation and enforcement, the
new Introduction provides a framework for constitutional litigation, identifying
the range of procedural postures in which individuals assert, litigate, and vindicate
constitutional and civil rights— “offensively” or “defensively,” “pre-enforcement”
or “post-enforcement.”

The Third Edition further expands the use of Puzzles, providing multiple cases
for the major doctrinal sections and at least a few for almost every topic. Drawn
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from news stories, lawsuits, and lower-court decisions, these short problems chal-
lenge students to work through and apply the doctrine discussed in the text, includ-
ing in cases touching on recent civil rights and public controversies. These puzzles
have become the focus of class sessions and a larger part of the book. It enhances the
book’s effectiveness as the sole source in a problem-based law school course.

This represents a substantial rewrite of the Second Edition (which represented a
substantial rewrite of the First Edition). I write with the class in mind and how to
provide a complete, sharp, and readable discussion of the law of civil rights
litigation.

For research assistance on this edition, I thank Hayden Kemp (FIU *24), Thais
Lopez (FIU ’24), Katie Miesner (FIU *24), and Abigail Nussbaum (FIU *24). Thanks
to Dean Antony Page of FIU College of Law for supporting this project. Thanks to
ten years of FIU College of Law students who have passed through this class, engaged
with earlier editions of the book, and provided ideas on how to improve it. Thanks
to the many professors, attorneys, judges, and students who have offered comments
on the First and Second Editions and suggestions for this edition, many of which I
have tried to incorporate. I hope professors, students, attorneys, and judges who use
this new edition find it even more workable and helpful than its predecessors.

As always, all my love to Jennifer and Reuben, who have seen me through the
many versions and uses of this book and who even have sat through class discus-
sions of its contents.

Miami, Florida
May 2023



