
Skills & Values

Alternative Dispute Resolution

GarveyCraver SV_Fpp.indd   1GarveyCraver SV_Fpp.indd   1 7/6/21   12:58 PM7/6/21   12:58 PM



Carolina Academic Press
Skills & Values Series

David I. C. Thomson, Series Editor

Skills & Values: Administrative Law
Alfred C. Aman, Jr. and William Penniman

Skills & Values: Alternative Dispute Resolution:  
Negotiation, Mediation, Collaborative Law and Arbitration 

Second Edition
John Burwell Garvey and Charles B. Craver

Skills & Values: Civil Procedure,  
Second Edition

Catherine Ross Dunham and Don C. Peters

Skills & Values: Constitutional Law
William D. Araiza, Thomas E. Baker, Olympia Duhart, 

and Steven I. Friedland

Skills & Values: Contracts,  
Second Edition

William J. Woodward, Jr. and Candace M. Zierdt

Skills & Values: Criminal Law
Andrew Taslitz, Lenese Herbert, and  

Eda Katharine Tinto

Skills & Values: Criminal Procedure
Susan L. Kay and William Cohen

Skills & Values: Discovery Practice,  
Third Edition

David I. C. Thomson

Skills & Values: Evidence,  
Second Edition

John B. Mitchell and Rick T. Barron

Skills & Values: Family Law
Justine A. Dunlap

GarveyCraver SV_Fpp.indd   2GarveyCraver SV_Fpp.indd   2 7/6/21   12:58 PM7/6/21   12:58 PM



Skills & Values: Federal Income Taxation
Michelle L. Drumbl and Deborah S. Kearns

Skills & Values: Intellectual Property
Courtney G. Lytle

Skills & Values: Lawyering Process:  
Legal Writing and Advocacy, 

Second Edition
David I. C. Thomson

Skills & Values: Legal Negotiating,  
Fourth Edition

Charles B. Craver

Skills & Values: Property Law
Brian D. Shannon and Gerry W. Beyer

Skills & Values: The First Amendment,  
Second Edition

Charles W. Rhodes and Paul E. McGreal

Skills & Values: Torts
Christine Ver Ploeg and Peter B. Knapp

Skills & Values: Trusts and Estates
Roger W. Andersen and Karen Boxx

GarveyCraver SV_Fpp.indd   3GarveyCraver SV_Fpp.indd   3 7/6/21   12:58 PM7/6/21   12:58 PM



GarveyCraver SV_Fpp.indd   4GarveyCraver SV_Fpp.indd   4 7/6/21   12:58 PM7/6/21   12:58 PM



Skills & Values

Alternative Dispute Resolution
Negotiation, Mediation, Collaborative Law,  

and Arbitration

second edition

John Burwell Garvey
Professor of Law emeritus  

University of New Hampshire  
Franklin Pierce School of Law

Charles B. Craver
Freda H. Alverson Professor  

George Washington University Law School

Carolina Academic Press
Durham, North Carolina

GarveyCraver SV_Fpp.indd   5GarveyCraver SV_Fpp.indd   5 7/6/21   12:58 PM7/6/21   12:58 PM



Copyright © 2021
Carolina Academic Press, LLC

All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Names: Garvey, John Burwell, author. | Craver, Charles B., author.  
Title: Skills & values. Alternative dispute resolution : negotiation, 

mediation, collaborative law, and arbitration / by John Burwell 
Garvey, Charles B. Craver.  

Other titles: Alternative dispute resolution  
Description: Second edition. | Durham, North Carolina : Carolina 

Academic Press, 2021. | Series: Skills & values series
Identifiers: LCCN 2021017696 (print) | LCCN 2021017697 (ebook) | 

ISBN 9781531022921 (paperback) | ISBN 9781531022938 (ebook)  
Subjects: LCSH: Dispute resolution (Law)  — United States  — Problems, 

exercises, etc. | Negotiation in business  — United States  — Problems, 
exercises, etc. | Communication in law  — United States  — Problems, 
exercises, etc.

Classification: LCC KF9084 .G37 2021 (print) | LCC KF9084 (ebook) | 
DDC 347.73/09  — dc23

LC record available at https://lccn.loc.gov/2021017696
LC ebook record available at https://lccn.loc.gov/2021017697

Carolina Academic Press
700 Kent Street

Durham, NC 27701
(919) 489-7486

www . cap-press . com

Printed in the United States of Amer i ca

GarveyCraver SV_Fpp.indd   6GarveyCraver SV_Fpp.indd   6 7/6/21   12:58 PM7/6/21   12:58 PM



vii

Contents

Acknowledgments xv
Preface xvii

Chapter 1 • Introduction to Alternative Dispute Resolution 3
A. What Is Alternative Dispute Resolution? 3
B. Development of the ADR Movement 3
C. How Prevalent Is ADR? 4

Part One • Negotiation

Chapter 2 • Introduction to Negotiation 7
A. The Importance of Negotiation Skills 7
B. Limited Law School Treatment of Negotiation 8
C. Characteristics of Effective Negotiators 9
D. The Impact of Culture on Negotiation 10
E. Getting Mentally Prepared to Learn How to Negotiate 10
F. Ethical Considerations 11

Chapter 3 • Thinking About Negotiating 13

Exercise 3.1 Silent Negotiation Exercise: All or Nothing 14
Exercise 3.2 Silent Negotiation Exercise: Negotiating for a Client 15
Exercise 3.3: Who Am I? 17

Chapter 4 • Understanding the Negotiation Process 19
A. Preparation Stage: Establishing Limits and Goals 19

1. Client Preparation 20
2. Lawyer Preparation 22

a. Calculating Own and Opposing Side’s Bottom Lines 22
b. Establishing Elevated Aspiration Levels 24

GarveyCraver SV_Fpp.indd   7GarveyCraver SV_Fpp.indd   7 7/6/21   12:58 PM7/6/21   12:58 PM



Contentsviii

c. Formulating Elevated but Principled Opening Offers  26
d. Choreographing the Impending Interaction 27
Negotiation Preparation Form 28

B. Preliminary Stage: Establishing Negotiator Identities and the  
Tone for the Interaction 32

C. Informational Stage: Exchange of Information and Value Creation 35
1. Use of Information-Seeking Questions 35
2. Exploring Underlying Needs and Interests of Parties 37
3. Multiple Item Negotiations 38
4. How to Disclose and Withhold Important Information 39

D. Distributive Stage: Exchanging Items  
To Be Divided — Value Claiming 41

1. Benefits of Inducing Opponents to Make First Offers 41
2. Carefully Planned Concession Patterns 42
3. Power Bargaining 46

a. Argument 47
b. Threats, Warnings, and Promises 48
c.  Ridicule and Humor 50
d. Silence 50
e. Patience 51
f. Guilt, Embarrassment, and Indebtedness 51
g. Voice and Language 51

4. Negotiators must Remember Their Nonsettlement Options 52
E. Closing Stage: Making the Deal and Value Solidifying 53
F. Cooperative Stage: Value Maximizing 54

1. Carefully Working Together to Make the Pie as Big as Possible 54
2. Committing It to Writing 57

Exercise 4.1 Practicing the Negotiation Stages: Sexual Harassment 58
Post Negotiation Evaluation Checklist 61
Exercise 4.2 Practicing the Negotiation Stages — One More  

Time Now with Feeling: Medical Malpractice 64

Chapter 5 • Ethical Boundaries and Dilemmas 69
A. Trust Me, I’m a Lawyer 69
B. How Do You Tell When a Lawyer’s Lying? His Lips Are Moving! 69

1. Lying Without Being Dishonest 69
2. Three Basic Areas of Factual Misrepresentation 71

a. Affirmative Factual Misrepresentations 72
b. Partially Truthful Factual Statements 72
c. Impermissible Factual Omissions 73

GarveyCraver SV_Fpp.indd   8GarveyCraver SV_Fpp.indd   8 7/6/21   12:58 PM7/6/21   12:58 PM



Contents ix

 3. Legal Misrepresentations and Omissions 73
C. Unconscionable Negotiating Tactics 74
D. Interactions with Neutral Facilitators 75
E. Conclusion 76

Exercise 5.1 Practicing the Negotiation Process: Parker v. Davidson 77

Chapter 6 • Additional Negotiation Techniques 81
A. Extreme Initial Demands/Offers 81
B. Boulwareism — Best Offer First Bargaining 82
C. Limited Client Authority 83
D. Nibble Technique 84
E. Limited Time Offers/Decreasing Offers or Increasing Demands 85
F. Anger/Aggressive Behavior 86
G. Walking Out/Hanging up Telephone 86
H. Irrational Behavior 87
I. Uproar 87
J. Brer Rabbit 87
K. Tom Sawyer and the Fence 88
L. Good Cop/Bad Cop 88
M. Passive-Aggressive Behavior 89
N. Belly Up 90

Exercise 6.1 Practicing Negotiation Techniques: Dubinski v.  
Cowtown Dairy 91

Exercise 6.2 Practicing Negotiation Techniques — Again!:  
Goin’ Through the Big D 94

Chapter 7 • Nonverbal Communication — The Wordless Message 97
A. Common Nonverbal (Wordless) Signals (Clues) 98

 1. Facial Expressions 98
 2. Flinch 98
 3. Wringing of Hands 99
 4. Rubbing Hands Together in Anticipatory Manner 99
 5. Tightly Gripping Arm Rests/Drumming Fingers on Table 99
 6. Biting Lower Lip/Running Fingers Through Hair 99
 7. Eyes Wandering/Looking at Watch 99
 8. Opening Mouth but Not Speaking 99
 9. Sitting on the Edge of One’s Chair 99
10. Hands Touching Face/Stroking Chin/Playing with Glasses 100

GarveyCraver SV_Fpp.indd   9GarveyCraver SV_Fpp.indd   9 7/6/21   12:58 PM7/6/21   12:58 PM



Contentsx

11. Steepling (Hands Pressed Together with Hands or  
Fingers Pointed Upward) 100

12. Leaning Back with Hands Behind Head 100
13. Placing One Hand Behind Head 100
14. Open/Uplifted Hands with Palms Facing Out 100
15. Crossed Arms/Crossed Legs 100
16. Covering and Rubbing One Eye 101

B. Common Nonverbal (Wordless) Signs of Deception 101
 1. Increase/Decrease in Statement Specificity 101
 2. Increased/Decreased Gross Body Movement 102
 3. Placing Hand Over Mouth 102
 4. Eyes Looking Up to Wrong Side 102
 5. Dilated Pupils/More Frequent Blinking 102
 6. Narrowing/Tightening of Margin of Lips 103
 7. Elevated Voice Pitch 103
 8. More Deliberate/Rapid Speech 103
 9. Increased Speech Errors 103
10. More Frequent Clearing of Throat 103

Exercise 7.1 Working on Your Powers of Observation:  
Spotting a Liar  104

Chapter 8 • Influence of Negotiator Styles 105
A. Cooperative/Problem-Solving Negotiators 105
B. Competitive/Adversarial Negotiators 106
C. Comparative Effectiveness of Cooperative/Problem Solving  

and Competitive/Adversarial Negotiators 106
D. Interactions Between Persons with the Same and  

Different Negotiating Styles 109
E. Common Traits for Both Negotiation Styles 110
F. Blended Styles — The Competitive/Problem-Solving Approach 110
G. Conclusion 113

Exercise 8.1 Thinking About Negotiation Techniques:  
Review and Reflection  114

Chapter 9 • An Introduction to Brain Science 115
A. What Is Brain Science? 115
B. This Is Your Brain Making a Decision: Interpretation,  

Judgment, Reasoning 116

GarveyCraver SV_Fpp.indd   10GarveyCraver SV_Fpp.indd   10 7/6/21   12:58 PM7/6/21   12:58 PM



Contents xi

1. Interpretation 116
2. Judgment 117
3. Reasoning 118

C. Ways in Which Neuroscience May Help Us Negotiate  
More Effectively 118

1. Fear and Timing of Bargaining 119
2. Loss Frames Reduce Creativity 119
3. Impact of Face-to-Face Negotiations 119

D. Conclusion 120

Exercise 9.1 Silent Negotiation Exercise:  
“All or Nothing” Revisited 121

Exercise 9.2: Prisoner’s Dilemma 122

Part Two • Mediation

Chapter 10 • Introduction to Mediation 127
A. What Is Mediation? 127
B. Are There Any Benefits to Mediation Versus Litigation? 128
C. Are There Any Downsides to Mediation Versus Litigation? 129
D. Why Mediate When You Can Negotiate Directly? 130
E.  When Does Mediation Occur? 130
F. Selecting the Mediator 133
G. Mediator Styles 134

1. Facilitative/Elicitive Mediators 135
2. Directive/Evaluative Mediators 135
3. Transformative Mediators 136
4. Blended Styles 137

H. Before the Mediation Session Starts  138
I. Preparation for Mediation Sessions 140
J. The Actual Mediation  141

1. Tactical Considerations for the Mediator 145
2. Tactical Considerations for the Bargainers 147

K. Ethical Considerations 150
1. Specific Considerations for the Advocates 151
2. Specific Considerations for the Mediator 151

Exercise 10.1 Practicing Mediation Skills: Rodriguez v.  
Douglas Chemical Company 154

GarveyCraver SV_Fpp.indd   11GarveyCraver SV_Fpp.indd   11 7/6/21   12:58 PM7/6/21   12:58 PM



Contentsxii

Chapter 11 • Examples of Topics for Mediation 157
A. Personal Injury 157
B. Employment Law 158
C. Family Law 161
D. Commercial Law 163

1. Intellectual Property Disputes 165
2. Construction Disputes 166

E. Consumer Disputes 166
F. Criminal Matters 167

Exercise 11.1 Practicing the Mediation Process: The Not  
So Pleasant Lake Mediation 168

Exercise 11.2 Practicing the Mediation Process, Multi-Party  
Mediation: The Multiple Car Accident Case 171

Exercise 11.2 Practicing the Mediation Process, Multi-Party Media-
tion: The Multiple Car Accident Case 195

Part Three • Collaborative Law

Chapter 12 • Introduction to Collaborative Law 199
A. What Is Collaborative Law? 199
B. History of Collaborative Law 199
C. The Likely Future of Collaborative Law During Your Career 200
D. How Does the Collaborative Law Process Work? 201

1. Act One 201
2. Act Two 202
3. Act Three 203

E. Ethical Considerations and Cooperative Law 203
F. Advantages and Disadvantages of Collaborative Law  204

1. Advantages 204
2. Disadvantages 205

G. Possible Traps for Unwary Collaborative and Cooperative  
Law Model Lawyers 205

Exercise 12.1 Practicing the Collaborative Law Process:  
Goin’ Through the Big D, Revisited 207

GarveyCraver SV_Fpp.indd   12GarveyCraver SV_Fpp.indd   12 7/6/21   12:58 PM7/6/21   12:58 PM



Contents xiii

Part Four • Arbitration

Chapter 13 • Introduction to Arbitration 211
A. What Is Arbitration? 211
B. Basic Characteristics of Arbitration  211

1. Trial Substitute 211
2. Expeditious 212
3. Arbitrators Usually have Subject Matter Expertise 212
4.  What Happens in Arbitration Usually Stays in Arbitration 212
5. Arbitration Procedure is Usually Informal 213
6. Arbitrations are Usually Shorter than Court Trials 213
7. Arbitrators are not Strictly Bound by Law 213
8. Arbitrations are Considered Final 214

C. The Law of Arbitration 214
1. Federal Arbitration Act (FAA) — 9 U.S.C. §§ 1–16 215
2. Uniform Arbitration Act (UAA) 216
3. Revised Uniform Arbitration Act (RUAA) 216

D. What Are the Most Common Sources of Arbitration? 217
1. Pre-Dispute Arbitration Agreement 217
2. Arbitration by Statute or Court Rule 218
3. Arbitration by Treaty 218
4. Arbitration Agreed to after a Dispute Arises 218

E. The Typical Arbitration Process 219
1. Commencing the Arbitration Process 219
2. Preparing for the Arbitration 219
3. Pre-Hearing Conference 220
4. Arbitration Hearing 220
5. The Award 221
6. The Appeal 221

F. Benefits and Limitations of Arbitration 222
G. Ethical Considerations 222

1. Specific Considerations for the Advocates 223
2. Specific Considerations for the Arbitrator 224

Exercise 13.1 Practicing the Arbitration Process,  
Multi-Party Arbitration: The Multiple Car Accident Case 226

Exercise 13.1 Practicing the Arbitration Process, Multi-Party  
Arbitration: The Multiple Car Accident Case 250

GarveyCraver SV_Fpp.indd   13GarveyCraver SV_Fpp.indd   13 7/6/21   12:58 PM7/6/21   12:58 PM



Contentsxiv

Chapter 14 • Various Kinds of Arbitration 251
A. Uninsured/Underinsured Motorist (UM/UIM) Cases 251
B. Other Kinds of Insurance Disputes 253
C. Commercial Arbitration 254

1. Domestic 254
2. International 254

D. Construction Arbitration 255
E. Employment Arbitration 256

1. When There is a Collective Bargaining Agreement 256
2. When There Is No Collective Bargaining Agreement (CBA) 257

F. Sports Arbitration 259

Exercise 14.1 Planning for Arbitration: Alpha and  
Omega Commercial Supply Contract 260

Exercise 14.2 Practicing the Arbitration Process: Hammer  
and Nail Dispute 261

Chapter 15 • Putting It All Together 265

GarveyCraver SV_Fpp.indd   14GarveyCraver SV_Fpp.indd   14 7/6/21   12:58 PM7/6/21   12:58 PM



xv

Acknowledgments

There are many people who helped prepare this book and we appreciate it. In 
particular, we thank the Daniel Webster Scholars of the University of New Hamp-
shire Franklin Pierce School of Law Class of 2013 and the UNH law students taught 
by Professor Melinda Gehris, who field tested the first edition, and all subsequent 
Webster Scholars who have provided feedback on a yearly basis.

GarveyCraver SV_Fpp.indd   15GarveyCraver SV_Fpp.indd   15 7/6/21   12:58 PM7/6/21   12:58 PM



GarveyCraver SV_Fpp.indd   16GarveyCraver SV_Fpp.indd   16 7/6/21   12:58 PM7/6/21   12:58 PM



xvii

Preface

1. This Book Is Your Book
This book was written primarily for law students. If you are like most students, 

you bought it because it was assigned by your professor. You just paid good money 
and would like to know what you can hope to get for it. That is a fair request, and we 
will try to give you a clear answer.

But first, if you are using this book for a course involving any aspect of alternative 
dispute resolution, including negotiation, mediation, collaborative law, and arbitra-
tion, we commend you on your course selection! You probably signed up for the 
course because you were interested in learning the subject. We think this is a smart 
decision on your part. Although nearly all lawyers are repeatedly involved in some 
way with aspects of alternative dispute resolution, most law schools do not require 
any training. If you apply yourself, we predict that this will be one of the most useful 
courses you take in law school. Please let us know if you agree after you have been 
in practice for a few years. We would like to hear from you.

2. What You Can Get from This Book
This book is designed to give you both theory and practical application for the 

skills and values which come into play during the various forms of alternative dis-
pute resolution, including negotiation, mediation, collaborative law and arbitration. 
This book is not intended to be the last word on alternative dispute resolution theo-
ry, although it will direct you to lots of further discussion. It is not intended to be a 
comprehensive treatise on the law and specific rules. Your professor may choose to 
use it as a practical supplement to a standard text or as a stand-alone course book. 
This book is designed to provide a practical, hand’s on experience so that you can 
practice and reflect upon what you will be doing as a lawyer. Think of it as “practice 
practice”! Each chapter focuses on a different aspect of the dispute resolution pro-
cess. The idea is to read the material and then test and develop your knowledge 
through exercises and simulations. Some of the hands-on materials are in the book, 
some of them are online, and some of them will be distributed by your professor. 
When the material is online, your professor will tell you how to access the materials 
for the chapter you are reading. After each experience, you will be given an oppor-
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tunity to evaluate and reflect upon your performance. If you work through the exer-
cises before you “peek” at the self-study sections, you will get more out of the expe-
rience.

The online materials for this book provide supplemental reading and reference 
materials. In addition, there are online videos. You can watch examples of lawyers 
doing the various things that are discussed in the book. There are some commentar-
ies by us further discussing the materials and links to other video commentaries. We 
encourage you to read each chapter in conjunction with the online materials for 
that particular chapter, since the online materials are intended to complement the 
reading.

3. The Power of Reflection
Many attorneys go from case to case without ever reflecting on what they learned 

from the interactions. Most people who do not reflect do not improve and are 
doomed to make the same mistakes over and over. During this course, you have an 
opportunity to practice good habits by reflecting after each exercise. By doing this 
consciously in the beginning, you can train yourself to internalize the process and 
do it even without realizing that you are doing it. This will make you a more inten-
tional lawyer and you will actually be able to observe and mark your progress. Your 
results will be consistently better, your career will be more rewarding and your cli-
ents will be better served.
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