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Preface

Water law is the law focused on development, allocation, use, and preservation of
flow of fresh water. Basically, the non-navigational uses of surface and groundwater.
Water law is designed to mediate interaction among humans seeking to use water and
between humans and the water resource itself. The modern practice of water law
requires not only an understanding of the judicial development of water law, but of
the pervasive overlay beginning in the twentieth century of science-based agency
administration, comprehensive water use statutory schemes, and adjudication. Prac-
titioners of western water law must also understand that with an average of 50% of
western lands in each state held by the federal government, including for Native
American Tribes, and with the major development of dams on many western rivers
undertaken by the federal government, water use and allocation is not merely a matter
of state water allocation law. A modern water law practitioner must understand water
law through the lens of the three sovereigns: State, Tribal, and Federal government, if
they are to adequately represent water users and managers in the modern West.
Finally, for those entering the practice of water law today, you enter at a time when
many water sources are fully appropriated, yet demand is increasing due to popula-
tion growth, and supply is less dependable due to climate change. Complicating this
in the arid West is the late twentieth-century change in values that led to the late
recognition of instream (or “environmental”) flows as an important water use, and the
evolving impact of climate change on water supply and water demand. To solve your
clients’ problems, you must not only understand water law, but the science of the water
resource itself and the variety of competing worldviews of those who seek to use or
protect it.

To resolve conflict, the modern water law practitioner must understand a water
source as a connected part of a much larger system of surface and groundwater. The
historical development of water law has been strongly connected to place, to the com-
peting demands on a water source, and to the specific hydrology of that source. Thus,
you will learn that the complexity of these interactions—and their emergent manifes-
tations as problems that must be solved within the legal system—is context-specific.
The emphasis on understanding climate, hydrology, society, and law and how they
interact within a specific water basin is because these context-specific factors affect
what may be the best legal solutions. To manage this complexity, the book focuses on
the region of the Pacific Northwest, with notes concerning other areas where contrast-
ing approaches are used. This region is dominated by the Columbia River and its
tributaries. This focus forces you to study water law as part of a nested system that

Xix



XX PREFACE

includes the resource itself, the varied and conflicting human values associated with
the system, and the multiple jurisdictions that share the allocation and management
of a connected system. By focusing on this systemic approach made possible by the
focus on a single, very large water basin, and on the overlay of an administrative sys-
tem on the common law, you will learn the processes and types of issues and solutions
that will allow you to become a productive practitioner of water law in any arid west-
ern state. In short, Water Law of the American West: A Systems Approach is designed
for the student entering the practice of water law in the twenty-first century.

The book is organized in six parts. Part I introduces you to the water resource, the
demands on its use, and the challenges of supply. Chapter 1 begins with water by
introducing you to the science of hydrology and the technology involved in the devel-
opment of surface and groundwater and the dominant uses of western water—irriga-
tion and environmental (instream) flows. Chapter 2 looks at the challenge posed by
the impact of climate change on both water supply and demand. Chapter 3 introduces
the human component by exploring the values and ways different societies under-
stand water and the conceptual underpinnings of the approaches to resolving conflict
over water use in the western United States. This chapter will address, but not solve,
the dilemma that Native American tribes did not view their relationship with water
as one of “owner” but more akin to one of “guardian,” yet the legal system of the
United States, including federal Indian water law, will be the lens through which this
water law text is written. Chapter 4 turns to the basis of western water law by covering
the sources of authority over water allocation found in the U.S. Constitution. This
helps you begin with an understanding that both State and Tribal sovereignty over
water are functions of federal law.

Part IT focuses on the source of law for allocation of water by western states and its
beginnings in common law. Common law is judicial law developed incrementally and
followed within a jurisdiction as individual cases come before the courts. Chapter 5
covers the initial efforts of western state courts to determine what approach—riparian
rights or prior appropriation—will apply to water allocation. Chapters 6-8 focus on
prior appropriation and cover the common law attributes of a water right acquired by
appropriation. Chapter 6 covers the act of diverting water, its relation to priority, and
the varying approach of states to whether diversion is required or whether instream
flow rights are possible at common law; Chapter 7 covers beneficial use and its role in
determining the amount of water associated with a water right by prohibiting waste
and how that evolves through time; Chapter 8 covers the concept of “use it or lose it,”
which provides for abandonment or forfeiture of all or a portion of a water right due
to non-use. Chapter 9 addresses the common law of groundwater and the varying
approaches of western states to its allocation and the problems that arose as the tech-
nology to pump large quantities of groundwater became available.

Part III turns to the “third sovereign” to cover Native American rights to water.
Chapter 10 sets up the legal basis for aboriginal rights—rights held by Tribes from
time immemorial, and reserved rights—water rights reserved by treaty, executive
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order, or act of congress. Chapter 11 covers the struggle to quantify reserved water
rights. Chapter 12 covers the allotment of certain Native American reservations and
the effect on water rights held for the tribe, tribal members, and by non-Indian water
users. Chapter 13 covers the recent recognition that reserved water rights extend to
groundwater.

Part IV addresses the role of the federal sovereign in western water. Chapter 14
introduces the variety of federal, non-Indian, reservations across the western United
States and the law governing federal reserved water rights associated with these res-
ervations. Chapter 15 covers the authority of the federal government over navigation
stemming from the Commerce Clause of the Constitution, the transfer to states and
reservations for Tribes of the beds and banks of navigable waterways, and the federal
limitations on states’ management and development of those submerged lands. Chap-
ter 16 again turns to the Commerce Clause, this time as the source of authority for the
massive federal development of western rivers for irrigation under the Reclamation
Act, and a brief introduction to development of dams for flood control, under the
Rivers and Harbors Act. Chapter 17 covers the federal role in interstate allocation of
shared surface and ground water. Chapter 18 covers international customary law with
respect to shared freshwater sources, the federal role in international law, and the
development of treaties using the treaty between the United States and Canada on the
Columbia River as an example.

Part V turns to the modern administrative overlay in which science-based agencies
manage the water resource under comprehensive state water use acts that have both
incorporated and altered the common law. Chapter 19 provides a brief introduction to
administrative law for those students who lack that background, and to refresh the
memories of those who do. Chapter 20 covers the development of permit systems to
allow review of factors like water availability prior to water development. Chapter 21
explores flexibility in water rights through study of the change in water right process
and the use of water banks to reduce the transaction costs of moving water to another
user. Chapter 22 addresses statutory changes to the common law in three key areas: (1)
the ability to permit a non-diversionary water right for the protection of environmen-
tal flows; (2) processes to allow growing municipalities to establish a quantification of
water for future demand; and (3) regulations to slow or prohibit groundwater mining
and changes to protections for well depth. Chapter 23 describes the setting we will use
to understand administration of water. Chapter 24 looks at the emerging problem of
management of surface and ground water as a single connected source—referred to
as “conjunctive management.” This provides an opportunity to learn about the com-
plex roles of administrative agencies and the judiciary, and the interaction of law and
science in solving emerging problems. Part V will focus on Idaho to provide an under-
standing of a comprehensive system and because it is the state among our four of focus
that is farthest along in conjunctive management. It thus provides a look at how sci-
ence-based agencies and modern courts approach some of the emerging water issues
of our times. You will, nevertheless, also learn about emerging issues in other states
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that have not yet been addressed in Idaho, particularly on exempt domestic wells, as
well as some of the novel approaches and solutions in Native American water right
settlements.

Part VI covers the adjudication of water rights—a major undertaking by a number
of western states in the latter half of the twentieth century—and concludes with a
chapter on implementation. Adjudication was made necessary by the late develop-
ment of administrative permit systems and the absence of a database for enforcement
of pre-permit water rights. Adjudication gave rise to many court rulings on issues of
first impression and on the overlay of water use acts on the common law. Because they
took place once the West had access to a well-developed science of hydrology and
water infrastructure technology, adjudication rulings often represent a more modern
interpretation of water law. As a result of federal law, state adjudications also covered
the quantification of Native American and federal water rights. On the one hand this
forced Tribes into western state tribunals, and on the other hand it led to funding for
water development on reservations and a quantification basis to seek enforcement in
court. Chapter 25 covers the process of both private and general adjudication in state
courts. Chapter 26 covers adjudication of Native American water rights in state courts,
including the basis for state court jurisdiction over Native American and federal
reserved water rights. Chapter 27 covers the divergence between litigation and settle-
ment of Native American water rights and the factors that inform both. Chapter 28
covers the question of post-adjudication water management on Native American res-
ervations and the struggle courts face with reservations that have significant non-In-
dian land ownership and water use as a result of allotment.

State common law rulings, water use acts, administrative systems, and adjudica-
tion processes and issues are highly context-specific and interrelated. Thus, Parts II
and V focus heavily on a single state—Idaho. This is not merely attributable to the fact
that all three of the authors of this text taught or teach water law in Idaho. In fact, the
reason for the choice of Idaho is likely the same reason that all three of the authors
were hired by the University of Idaho and can be found in the following facts:

o The high dollar value of irrigated agriculture in Idaho and southern Idaho is
third only to the Central Valley (1) and Imperial Irrigation District (2) of Cali-
fornia, in its annual crop value;

« Idaho is one of the fastest-growing states in the West;

« Recreation, focused on white water sports and fishing, is Idaho’s fastest-grow-
ing industry;

o Idaho’s primary surface water sources are highly connected to massive ground-
water resources, with both heavily developed for agriculture;

o Idaho relies heavily on hydropower for its baseload energy supply; and

« Idaho has snow-fed surface watersheds that are increasingly becoming rain
dominated due to climate change, altering the timing and temperature of
runoff.
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As aresult of these factors, Idaho has been addressing many of the emerging water
issues found across the West in recent decades. Nevertheless, the authors hope that,
over time, faculty in other states will join us in posting online resources to allow
comparative study of administrative systems and adjudication in other states.

By beginning with the water resource in Part I, this casebook reflects the need for
students to understand not only the law, but the science of water resources and the
society that seeks to use or protect it. Parts II-IV emphasize that each of the three
sovereigns share the use and development of many western water sources. Parts V and
VI bring in the overlay of the administrative system and the modern efforts to man-
age a scarce resource in the face of increasing demand, realization of the critical
importance of ecosystem function, and the impacts of climate change. These conclud-
ing Parts also introduce the increasing role of diplomacy and development of novel
solutions to solve modern water law problems. The co-authors hope that this approach
will inspire a new generation of water law students to play a positive role in contem-
porary western water law.
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