
The First Amendment

3215_Weaver_FirstAmendment_7e_fl 2.indb   13215_Weaver_FirstAmendment_7e_fl 2.indb   1 2/16/23   4:53 PM2/16/23   4:53 PM



3215_Weaver_FirstAmendment_7e_fl 2.indb   23215_Weaver_FirstAmendment_7e_fl 2.indb   2 2/16/23   4:53 PM2/16/23   4:53 PM



The First Amendment

Cases, Problems, and Materials

Seventh Edition

Russell L. Weaver
Professor of Law & Distinguished University Scholar

University of Louisville Louis D. Brandeis School of Law

Catherine Hancock
Geoffrey C. Bible and Murray H. Bring  

Professor of Constitutional Law
Tulane University School of Law

Carolina Academic Press
Durham, North Carolina

3215_Weaver_FirstAmendment_7e_fl 2.indb   33215_Weaver_FirstAmendment_7e_fl 2.indb   3 2/16/23   4:53 PM2/16/23   4:53 PM



Copyright © 2023
Carolina Academic Press, LLC
All Rights Reserved.

ISBN 978-1-5310-2502-1
eISBN 978-1-5310-2503-8
LCCN 2022949618

Carolina Academic Press
700 Kent Street
Durham, North Carolina 27701
(919) 489-7486
www.cap-press.com

Printed in the United States of America.

3215_Weaver_FirstAmendment_7e_fl 2.indb   43215_Weaver_FirstAmendment_7e_fl 2.indb   4 2/16/23   4:53 PM2/16/23   4:53 PM



To Laurence, Ben, and Kate, with love,
—RLW 

 
For Elizabeth, Caitlin, Margaret, Josh, Forrest, and Peter, with love,

—CH

3215_Weaver_FirstAmendment_7e_fl 2.indb   53215_Weaver_FirstAmendment_7e_fl 2.indb   5 2/16/23   4:53 PM2/16/23   4:53 PM



3215_Weaver_FirstAmendment_7e_fl 2.indb   63215_Weaver_FirstAmendment_7e_fl 2.indb   6 2/16/23   4:53 PM2/16/23   4:53 PM



vii

Contents

Table of Cases	 xix

Preface	 xxxv

Part One
Freedom of Speech

Chapter 1  ·  Historical Intentions and Underlying Values	 3
Problem: An International Treaty Regulating the Internet	 3
A. Founding Intent	 5
B. Underlying Values	 8

Notes and Questions	 16
Problems	 18

Chapter 2  ·  Advocacy of Illegal Action	 21
A. Early Decisions	 22

Schenck v. United States	 22
Notes	 24
Problems	 25

B. Justice Holmes’s Abrams Dissent	 26
Abrams v. United States	 27

Note: “Conduct” Versus “Speech”	 29
Problems	 30

C. “Clear and Present Danger” in the Post-War Criminal  
	 Syndicalism Cases	 31
Gitlow v. New York	 32

Note: The Timing of Governmental Intervention	 34
Whitney v. California	 35

Problem: Applying Whitney & Gitlow	 37
D. “Clear and Present Danger” in the Cold War Era	 38

Dennis v. United States	 39
Notes	 44

E. Modern Standards	 45
Watts v. United States	 46

Note: Watts’s Significance	 47
Brandenburg v. Ohio	 47

Notes	 51

3215_Weaver_FirstAmendment_7e_fl 2.indb   73215_Weaver_FirstAmendment_7e_fl 2.indb   7 2/16/23   4:53 PM2/16/23   4:53 PM



viii	 CONTENTS﻿

Problems	 52
Hess v. Indiana	 56

Note: Protected Advocacy Versus Illegal Conspiracy	 57
Problems	 58

F. Speech and Terrorism after 9/11	 59
Notes	 62
Problems	 65

Chapter 3  ·  �Content-Based Speech Restrictions: Chaplinsky and  
the Concept of Excluded Speech	 69

A. “Fighting Words”	 71
Chaplinsky v. New Hampshire	 71

Note: Cantwell and Vagueness	 73
Problems	 74

Gooding v. Wilson	 75
Notes	 77
Problems	 78

B. Hostile Audiences	 78
Feiner v. New York	 79

Notes	 81
Problems	 81

C. Defamation	 83
1. �The Constitutionalization of Defamation	 84

New York Times Co. v. Sullivan	 84
Notes	 91
Problems	 95

2. �“Public Figures” and “Private Plaintiffs”	 96
Gertz v. Robert Welch, Inc.	 98

Notes	 103
Problems	 108
More Problems	 109

3. �Application of the “Actual Malice” Standard	 112
St. Amant v. Thompson	 112

Notes	 114
Problems	 116

Masson v. New Yorker Magazine, Inc.	 116
4. �Fact versus Opinion	 120

Milkovich v. Lorain Journal Co.	 121
Notes	 122
Problems	 124

D. Emotional Distress	 126
Hustler Magazine v. Falwell	 126

Problems	 129
Snyder v. Phelps	 131

3215_Weaver_FirstAmendment_7e_fl 2.indb   83215_Weaver_FirstAmendment_7e_fl 2.indb   8 2/16/23   4:53 PM2/16/23   4:53 PM



	 CONTENTS	 ix

Notes	 141
Problems	 143

E. Invasion of Privacy	 146
Time, Inc. v. Hill	 146

Notes	 149
Problems	 153

F. Obscenity	 156
Roth v. United States	 157

Note: Expert Evidence and “Social Importance”	 161
Problems	 162

Miller v. California	 163
Notes	 167
Problems	 167

Paris Adult Theatre I v. Slaton	 169
Notes	 171
Problems	 172

Ginsberg v. New York	 173
Notes	 175
Problems	 178

Chapter 4  ·  �Content-Based Speech Restrictions: Post-Chaplinsky  
Categorical Exclusions	 183

A. “Offensive” Speech	 184
Cohen v. California	 184

Notes	 188
Problems	 191
Note: Disparaging Trademarks	 193
Problems	 194

B. “Hate” Speech	 195
R.A.V. v. City of St. Paul	 196

Notes	 209
Problems	 210

Wisconsin v. Mitchell	 213
Notes	 216
Problems	 217

C. True Threats	 219
Virginia v. Black	 220

Notes	 228
Problems	 231

D. Child Pornography	 236
Ferber v. New York	 237

Notes	 242
Problems	 243

Ashcroft v. Free Speech Coalition	 244

3215_Weaver_FirstAmendment_7e_fl 2.indb   93215_Weaver_FirstAmendment_7e_fl 2.indb   9 2/16/23   4:53 PM2/16/23   4:53 PM



x	 CONTENTS

Notes	 252
Problems	 252

E. Pornography as Discrimination against Women	 254
American Booksellers Association, Inc. v. Hudnut	 254

Problems	 262
F. Possible Additional Categories for Exclusion from Speech Protection	 262

United States v. Stevens	 263
Note: Animal Cruelty and Overbreadth	 266
Problem: Prohibiting Reparative Therapy	 267

Brown v. Entertainment Merchants Association	 268
Problem: Prohibiting the Teaching of Critical Race Theory	 275

United States v. Alvarez	 276
Notes	 285
Problems	 286

G. Near Obscene	 289
Erznoznik v. City of Jacksonville	 289

Notes	 292
Problem: Ordinance Drafting	 293

City of Renton v. Playtime Theatres, Inc.	 294
Notes	 296
Problems	 298

H. Commercial Speech	 301
Lorillard Tobacco Co. v. Reilly	 304

Notes	 311
Barr v. American Association of Political Consultants, Inc.	 315

Notes	 320
Problems	 324

Chapter 5  ·  �Content-Neutral Speech Restrictions: Symbolic Speech  
and Public Fora	 333

A. Symbolic Speech	 334
United States v. O’Brien	 334

Notes	 339
Problems	 340

Clark v. Community for Creative Non-Violence	 341
Note: The “Gateway” Element	 346
Problems	 346

Texas v. Johnson	 347
Notes	 353
Problems	 353

B. Public Forum Doctrine	 355
1. �Foundational Principles	 355

Hague v. Committee for Industrial Organizations	 355
Notes	 357

3215_Weaver_FirstAmendment_7e_fl 2.indb   103215_Weaver_FirstAmendment_7e_fl 2.indb   10 2/16/23   4:53 PM2/16/23   4:53 PM



	 CONTENTS	 xi

Problem: Door-to-Door Solicitation	 358
International Society for Krishna Consciousness,  

Inc. v. Lee	 359
Notes	 363
Problems	 366

2. �Restrictions on Public Forum Use	 368
Cox v. New Hampshire	 368

Notes	 371
Problems	 377

McCullen v. Coakley	 379
Notes	 391
Problems	 392

3. �Restrictions on Non-Public Forum Use	 393
Note: Application of the “Reasonableness” Test	 395
Problems	 396

Minnesota Voters Alliance v. Mansky	 397
Note: Speech Near Polling Places	 403

4. �Content-Based and Viewpoint-Based Restrictions 
	 in Non-Public Fora	 404

City of Austin, Texas v. Reagan National  
Advertising of Austin, LLC	 404
Notes	 409
Problems	 410

C. Campaign Finance Laws	 411
1. �Modern Foundations	 411
2. �Corporate Speech	 417
3. �Disclosure Requirements	 421
4. �Public Financing	 423

Chapter 6  ·  Vagueness, Overbreadth, and Prior Restraints	 427
A. Overbreadth and Vagueness	 427

United States v. Stevens	 428
Notes	 434
Problems	 436

Kolender v. Lawson	 437
Notes	 439
Problems	 440

B. Prior Restraints	 442
1. �Licensing	 443

Lovell v. City of Griffin	 443
Notes	 445
Problems	 445

Freedman v. Maryland	 447

3215_Weaver_FirstAmendment_7e_fl 2.indb   113215_Weaver_FirstAmendment_7e_fl 2.indb   11 2/16/23   4:53 PM2/16/23   4:53 PM



xii	 CONTENTS

Notes	 450
Problem: Counseling Distributors	 452

City of Lakewood v. Plain Dealer Publishing Co.	 452
Problem: “Special Use” Permits on National Forest Land	 456

2. �Injunctions	 457
Near v. Minnesota	 457

Notes	 462
Problems	 463

New York Times Company v. United States	 464
Notes	 469
Problems	 470

Madsen v. Women’s Health Center, Inc.	 472
Problems	 478

Chapter 7  ·  Freedom of Association and Compelled Expression	 481
A. The Right to Associate	 481

NAACP v. Alabama	 481
Notes	 484
Problems	 487

Roberts v. United States Jaycees	 489
Note: Regulating Public Accommodations	 496
Problems	 497

Christian Legal Society Chapter of the University of  
California v. Martinez	 497
Note: Nondiscrimination Policies at Other Institutions	 505

B. The Right “Not to Speak”	 505
Hurley v. Irish-American Gay, Lesbian and Bisexual Group  

of Boston	 506
Notes	 510
Problems	 512

Janus v. American Federation of State, County,  
and Municipal Employees	 514
Note: Janus’s Aftermath	 522
Problems	 522

Board of Regents of the University of Wisconsin  
System v. Southworth	 523
Problems	 525

Johanns v. Livestock Marketing Association	 526
Problem: “In God We Trust”	 532

C. Rights of Candidates and Political Parties	 532
Problem: The Full-Slate Requirement	 533

Chapter 8  ·  The Government as Employer, Educator, and Source of Funds	 535
A. First Amendment Rights of Public Employees	 535

1. �Prohibiting Electioneering	 535

3215_Weaver_FirstAmendment_7e_fl 2.indb   123215_Weaver_FirstAmendment_7e_fl 2.indb   12 2/16/23   4:53 PM2/16/23   4:53 PM



	 CONTENTS	 xiii

United Public Workers of America (C.I.O.) v. Mitchell	 536
Notes	 539

2. �Other Employee Speech	 540
Rankin v. McPherson	 541

Notes	 544
Problems	 546

Garcetti v. Ceballos	 549
Notes	 555
Problems	 558

3. �Associational Rights	 561
Elrod v. Burns	 561

Notes	 566
Problems	 568

B. The First Amendment in the Public Schools	 569
Tinker v. Des Moines Independent Community School District	 569

Notes	 574
Problems	 578

Mahanoy Area School District v. B.L.	 582
Problems	 588

C. Government-Financed Speech	 592
Walker v. Texas Division, Sons of Confederate Veterans, Inc.	 592

Confederate Flag Plates and Choose Life Plates	 601
More on Defining Government Speech	 602
Problems	 604

Agency for International Development v. Alliance for  
Open Society International, Inc.	 605
Note: Post-Decision Developments	 611
Notes: Other Conditions on Funding	 612
Problems	 616

Part Two
Media (and the First Amendment)

Chapter 9  ·  The Press	 623
A. Does the Constitution Grant the Press a Privileged Position?	 624
B. Does the Press Have Special Immunities?	 626

Branzburg v. Hayes	 626
Notes	 630
Problems	 631

Zurcher v. Stanford Daily	 632
Notes	 636
Problems	 639

C. Access to Judicial Proceedings	 640
Globe Newspaper Co. v. Superior Court	 641

Notes	 643

3215_Weaver_FirstAmendment_7e_fl 2.indb   133215_Weaver_FirstAmendment_7e_fl 2.indb   13 2/16/23   4:53 PM2/16/23   4:53 PM



xiv	 CONTENTS

Problems	 644
Press Enterprise Co. v. Superior Court	 646

Problems	 650
D. Access to Prisons	 652

Pell v. Procunier	 652
Notes	 657

E. The Press and Due Process	 660
1. �Prejudicial Publicity	 660

Sheppard v. Maxwell	 660
Notes	 665
Problems	 666

2. �Gag Orders	 667
Nebraska Press Association v. Stuart	 667

Notes	 671
Problems	 673

3. �Electronic Media in the Courtroom	 675
Chandler v. Florida	 675

Notes	 678
Problem: Prohibiting Juror Interviews	 679

Chapter 10  ·  Electronic Media and the First Amendment	 681
A. Broadcast Technology	 681

Red Lion Broadcasting Co. v. FCC	 682
Notes	 686
Problem: Deciding Columbia Broadcasting Today	 688

FCC v. Pacifica Foundation	 689
Appendix to Opinion of the Court	 693
Notes	 697
Problems	 699

B. Post-Broadcasting Technology	 700
Turner Broadcasting System, Inc. v. FCC	 701

Notes: Regulation of Cable Television	 708
Note: Regulation of “Dial-a-Porn”	 710

Reno v. American Civil Liberties Union	 710
Notes	 724
Problems	 731
Problems	 732

Part Three
The Religion Clauses

Chapter 11  ·  Overview of the Religion Clauses	 741
A. Historical Underpinnings	 741

Everson v. Board of Education	 742
Wallace v. Jaffree	 745

3215_Weaver_FirstAmendment_7e_fl 2.indb   143215_Weaver_FirstAmendment_7e_fl 2.indb   14 2/16/23   4:53 PM2/16/23   4:53 PM



	 CONTENTS	 xv

Lee v. Weisman	 747
Notes	 751

B. Defining the Subject Matter of the Religion Clauses	 752
United States v. Ballard	 752

Notes	 755
Problems	 756

United States v. Seeger	 757
Notes	 761
Problems	 762

Chapter 12  ·  The Establishment Clause	 765
A. Financial Aid to Religion	 766

1. �Early Cases	 767
Everson v. Board of Education	 767

Note: Funding Religious Organizations	 769
Problems	 769

2. �The Lemon Test and Doctrinal Turmoil	 770
Lemon v. Kurtzman	 770

Notes	 774
Criticisms of Lemon’s Three-Part Test	 775

3. �Doctrinal Change: Agostini v. Felton & Lemon’s Demise	 778
Agostini v. Felton	 778

Notes	 784
The School Playground: Trinity Lutheran	 788
Problems	 788

4. �Parental Choice and Financial Support	 791
Zelman v. Simmons-Harris	 792

More on Parental Choice (and Establishment-Free  
Exercise Tensions)	 801

Note: State Constitutional Provisions	 802
Problems	 802

B. School Prayer	 804
Engel v. Vitale	 805

Proposed Constitutional Amendments	 807
Moment of Silence Laws	 807
Legislative Prayer	 809
Problems	 810
Graduation Prayer	 811
Problems	 813
Prayer at Football Games	 813

Kennedy v. Bremerton School District	 814
Problem: Mammoth Cave Religious Services	 827

C. Curricular Issues	 828
School District of Abington Township v. Schempp	 828

3215_Weaver_FirstAmendment_7e_fl 2.indb   153215_Weaver_FirstAmendment_7e_fl 2.indb   15 2/16/23   4:53 PM2/16/23   4:53 PM



xvi	 CONTENTS

Problems	 830
Prohibiting the Teaching of Evolution	 833

Edwards v. Aguillard	 834
Problems	 837

D. Official Acknowledgment	 839
1. �The Ten Commandments	 839

McCreary County v. American Civil Union of Kentucky	 840
Van Orden v. Perry	 853
Notes	 862
Problems	 863

2. �Holiday Displays	 865
County of Allegheny v. American Civil Liberties Union	 865
Notes	 873
Problems	 873

3. �Other Public Monuments	 875
The American Legion v. American Humanist Association	 875

E. �Transfers of Governmental Authority to Religious Institutions	 888
Board of Education of Kiryas Joel Village School  

District v. Grumet	 889
Notes: School and Church Vetoes	 894
Problems	 895

Chapter 13  ·  Free Exercise	 901
A. Burdens on Religion	 902

1. �Early Cases	 902
2. �From Sherbert to Smith	 903

Sherbert v. Verner	 903
Notes	 905
Problems	 906

Wisconsin v. Yoder	 907
Sales and Use Taxes on Religious Literature	 912
Prisons and Jumu’ah	 912
Problems: More on the Amish and the State	 913

3. �The Smith Test: Neutrality and General Applicability	 914
Employment Division v. Smith	 914

Trump’s Health Care Conscience Rule	 919
COVID Vaccines and Religious Objections	 920
Lyng and Native American Sacred Sites	 920
Problems	 921
RFRA & RLUIPA	 924
Problems	 926

B. The Ministerial Exemption	 928

3215_Weaver_FirstAmendment_7e_fl 2.indb   163215_Weaver_FirstAmendment_7e_fl 2.indb   16 2/16/23   4:53 PM2/16/23   4:53 PM



	 CONTENTS	 xvii

Hosanna-Tabor Evangelical Lutheran Church and School  
v. Equal Employment Opportunity Commission	 928
The Ministerial Exception & Lay Teachers	 937
Discrimination Laws & Gender Identity	 937

C. Discrimination against Religion	 938
Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah	 938

Scholarships, Financial Assistance & Discrimination	 947
Trinity Lutheran & Playground Funding	 948
Religious Services During the COVID Pandemic	 949
The Buddhist Execution	 950
Problems	 950

Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission	 952
Masterpiece Cakeshop — ​Postscripts	 961
Foster Care Placements	 961
Problems	 963

D. More on Reconciling Establishment, Free Exercise and Free  
Speech Principles	 965

Rosenberger v. Rector and Visitors of the University of Virginia	 965
Notes	 967
Problems	 969

Index	 973

3215_Weaver_FirstAmendment_7e_fl 2.indb   173215_Weaver_FirstAmendment_7e_fl 2.indb   17 2/16/23   4:53 PM2/16/23   4:53 PM



3215_Weaver_FirstAmendment_7e_fl 2.indb   183215_Weaver_FirstAmendment_7e_fl 2.indb   18 2/16/23   4:53 PM2/16/23   4:53 PM



xix

Table of Cases

A & R Engineering & Testing, Inc. v. 
City of Houston, 617

Abbas v. Foreign Policy Group, LLC, 
107

Abood v. Detroit Bd. of Ed., 515, 523, 
528

Abrams v. United States, 10, 26, 27, 67, 
281, 322

ACLU of Illinois v. Alvarez, 194
ACLU of Kentucky v. Grayson County, 

862
ACLU v. Clapper, 63
ACLU v. Mukasey, 724
Act Now to Stop War and End Racism 

Coalition v. District of Columbia, 
410

Adams v. Trustees of the University of 
North Carolina Wilmington, 558

Adderley v. Florida, 399
Addison, United States v., 650
Agency for Int’l Dev. v. Alliance for 

Open Society Int’l, Inc., 605, 611, 
620

Agostini v. Felton, 778, 794, 889, 897
Albertini, United States v., 706
Alexander v. Gardner-Denver Co.,  

518
Alexander v. United States, 442, 464
Allegheny, County of, v. ACLU, Greater 

Pittsburgh Chapter, 777, 820, 844, 
859, 862, 865, 880, 898

Alvarez, United States v., 10, 276, 330

Amalgamated Food Employees Union 
v. Logan Valley Plaza, Inc., 366

American Amusement Machine Ass’n 
v. Kendrick, 271

American Atheists, Inc. v. Detroit 
Downtown Development Authority, 
790

American Beverage Ass’n v. San 
Francisco, 513

American Booksellers Association, Inc. 
v. Hudnut, 254, 330

American Freedom Defense Initiative 
v. King County, 410

American Humanist Association v. 
McCarty, 811

American Jewish Congress v. Corpora-
tion for National and Community 
Service, 790, 804

American Legion v. American Human-
ist Ass’n, 820, 875, 899

American Library Ass’n, Inc., United 
States v., 175, 608, 613, 619

American Target Advertising v. Giani, 
446

Americans for Prosperity Foundation 
v. Bonta, 484

Animal Legal Defense Fund v. Reyn-
olds, 111

Animal Legal Defense Fund v. Wasden, 
111, 289

Annex Books, Inc. v. City of Indianap-
olis, 300

3215_Weaver_FirstAmendment_7e_fl 2.indb   193215_Weaver_FirstAmendment_7e_fl 2.indb   19 2/16/23   4:53 PM2/16/23   4:53 PM



xx	 TABLE OF CASES

Apel, United States v., 358
Archdiocese of Washington v. Wash-

ington Metropolitan Area Transit 
Authority, 964

Ariix, LLC v. NutriSearch Corp., 327
Arizona Christian School Tuition 

Organization v. Winn, 787, 931
Arizona Free Enterprise Club’s Free-

dom Club PAC v. Bennett, 423
Arkansas Educational Television 

Commission v. Forbes, 364, 596
Arlene’s Flowers, Inc., State v., 923
Ashcroft v. American Civil Liberties 

Union, 9, 10, 177, 263, 268, 277, 436, 
440

Ashcroft v. Free Speech Coalition, 244, 
330, 436, 730

Austin v. Michigan Chamber of 
Commerce, 418

Austin, City of, v. Reagan National 
Advertising of Austin, LLC, 404, 426

Austin, People v., 301
Awad v. Ziriax, 964

B.H. v. Easton Area School District, 
579

B.W.A. v. Farmington R-7 Sch. Dist., 
579

Baccala, State v., 75
Backpage.com, LLC v. Dart, 253
Bagdasarian, United States v., 234
Baker v. F&F Investment, 630
Ballard, United States v., 752
Bantam Books, Inc. v. Sullivan, 442, 

447, 449, 450
Barber v. Bryant, 923
Barclay v. Florida, 215
Barenblatt v. United States, 485
Barker v. Conroy, 811
Barnes v. Glen Theatre, Inc., 297
Barr v. American Association of 

Political Consultants, Inc., 315
Barr v. Matteo, 88
Bates v. State Bar of Arizona, 314

Baumgartner v. United States, 188
Beard v. Banks, 660
Beauharnais v. Illinois, 195
Becker v. Federal Communications 

Commission, 699
Bell v. Itawamba County School Board, 

589
Berger v. City of Seattle, 372
Berisha v. Lawson, 94
Bethel School Dist. No. 403 v. Fraser, 

574, 576, 583
Bible Believers v. Wayne County, 83
Bivens v. Six Unknown Fed. Narcotics 

Agents, 17
Black Lives Matter v. Town of Clark-

stown, 488
Board of Airport Comm’rs of Los 

Angeles v. Jews for Jesus, Inc., 264, 
400, 403

Board of Ed. of Central School Dist. 
No. 1 v. Allen, 879

Board of Ed. of Hendrick Hudson 
Central School Dist., Westchester 
Cty. v. Rowley, 501

Board of Ed. of Kiryas Joel Village 
School District v. Grumet, 776, 779, 
889

Board of Ed. of Westside Community 
Schools (Dist. 66) v. Mergens, 821

Board of Ed. v. PICO, 581
Board of Regents of Univ. of Wis. 

System v. Southworth, 504, 523, 594
Board of Trustees of State Univ. of N.Y. 

v. Fox, 306, 433
Boerne, City of, v. Flores, 925, 971
Bolger v. Youngs Drug Products Corp., 

301, 719
Bollea v. Gawker Media LLC, 145
Bongo Productions, LLC v. Lawrence, 

328
Boomer, People v., 191
Boos v. Barry, 136, 201, 349, 383, 476, 

716
Bormuth v. County of Jackson, 811

3215_Weaver_FirstAmendment_7e_fl 2.indb   203215_Weaver_FirstAmendment_7e_fl 2.indb   20 2/16/23   4:53 PM2/16/23   4:53 PM



	 TABLE OF CASES	 xxi

Borough of (See Name of Borough)
Borzilleri v. Mosby, 568
Bose Corp. v. Consumers Union of 

United States, Inc., 133, 136
Boumediene v. Bush, 611
Bowen v. Kendrick, 968
Bowen v. Roy, 941
Boy Scouts of America v. Dale, 499, 

504, 505, 510
Bradfield v. Roberts, 769
Brandenburg v. Ohio, 47, 54, 56, 223, 

249, 257, 349, 730, 960
Brandt v. Rutledge, 327
Branti v. Finkel, 566
Branton v. Dallas, 558
Branzburg v. Hayes, 624, 626, 634, 655, 

656, 679
Braun v. Soldier of Fortune Magazine, 

Inc., 639
Braunfeld v. Brown, 904
Broadrick v. Oklahoma, 242, 246, 250, 

435
Brockett v. Spokane Arcades, Inc., 435
Brown v. Board of Education, 222, 576
Brown v. California Department of 

Transportation, 379
Brown v. Entertainment Merchants 

Ass’n, 10, 268, 279, 323, 330
Brown v. Glines, 545
Brown v. Hartlage, 278
Brown v. Louisiana, 81, 339
Brown v. Oklahoma, 78
Brown v. Texas, 439
Brown, United States v., 671
Bruni v. City of Pittsburgh, 392
Bryant, People of State of New York ex 

rel., v. Zimmerman, 487
Buchanan v. Alexander, 560
Buckley v. Littell, 122
Buckley v. Valeo, 259, 411, 426
Burnside v. Byars, 572
Burson v. Freeman, 399, 403
Burwell v. Hobby Lobby Stores, Inc., 

925

Bush v. Holmes, 802
Butler v. Michigan, 719

C.R. v. Eugene School District, 592
Califano v. Yamasaki, 473
California Democratic Party v. Jones, 

532
California v. Azar, 616
Calvary Chapel v. Sisolak, 949
Cantrell v. Forest City Publishing Co., 

149
Cantwell v. Connecticut, 71, 72, 73, 80, 

179, 371, 753, 766, 902, 915
Capital Cities Cable, Inc. v. Crisp,  

706
Capitol Square and Advisory Review 

Board v. Pinette, 777
Caplan v. Town of Acton, 790
Capps v. Bullion Exchange, LLC, 95
Carey v. Brown, 383
Carey v. Population Services Interna-

tional, 491
Carson v. Allied News Co., 110
Carson v. Makin, 801, 948
Casillas, State v., 301
CBS, Inc. v. FCC, 687
Center for Inquiry, Inc. v. Marion 

Circuit Court Clerk, 951
Central Hudson Gas & Elec. Corp. v. 

Public Serv. Comm’n of N.Y., 409
Chandler v. Florida, 675
Chaplinsky v. New Hampshire, 70, 71, 

83, 138, 157, 179, 186, 197, 273, 349, 
584, 691

Chief of the Capitol Police v. Jeannette 
Rankin Brigade, 367, 397

Christian Legal Society Chapter of the 
University of California v. Martinez, 
497

Church of the American Knights of the 
KKK v. Kerik, 354

Church of the Lukumi Babalu Aye, Inc. 
v. Hialeah, 788, 817, 819, 843, 938, 
955, 972

3215_Weaver_FirstAmendment_7e_fl 2.indb   213215_Weaver_FirstAmendment_7e_fl 2.indb   21 2/16/23   4:53 PM2/16/23   4:53 PM



xxii	 TABLE OF CASES

Cincinnati v. Discovery Network, Inc., 
307, 315, 323

Citizens United v. Federal Election 
Commission, 9, 11, 417, 426, 488

City of (See Name of City)
Clapper v. Amnesty International USA, 

63
Clark v. Community for Creative 

Non-Violence, 135, 296, 341, 382, 
424

Clingman v. Beaver, 488
Coates v. City of Cincinnati, 440
Cohen v. California, 9, 136, 144, 184, 

290, 431, 432, 692
Cohen v. Cowles Media Co., 630
Cohen v. Hurley, 7
Cohoon v. Konrath, 589
Cole v. Westinghouse Broadcasting 

Co., Inc., 105
Collin v. Smith, 190, 257
Columbia Broadcasting System, Inc. v. 

Democratic National Committee, 
686

Committee for Public Education and 
Religious Liberty v. Nyquist, 775, 
788, 791, 797, 890

Commonwealth v. (See Name of 
Defendant)

Conley, People v., 651
Connick v. Myers, 132, 134, 519, 542, 

549, 550, 551, 555, 557, 619
Consolidated Edison Co. v. Public 

Service Comm’n of N.Y., 296
Convertino v. U.S. Department of 

Justice, 631
Coral Ridge Ministeries Media, Inc. v. 

Southern Poverty Law Center, 94
Cornelius v. NAACP Legal Defense & 

Ed. Fund, Inc., 360, 363, 393, 399, 
502, 596

Coughlin v. Westinghouse Broadcast-
ing and Cable, Inc., 96

Counterman, People v., 229

County of (See Name of County)
Cox Broadcasting Corp. v. Cohn, 150
Cox v. Louisiana, 81, 569
Cox v. New Hampshire, 368, 375, 425, 

445
Crowe v. Oregon State Bar, 523
Cruikshank, United States v., 356
Curtis Publishing Co. v. Butts, 96, 149, 

180
Curtis, Ex parte, 536
Cutter v. Wilkinson, 925

Dahlia v. Rodriguez, 558
Dan Farr Productions, In re, 471
Dariano v. Morgan Hill Unified School 

District, 580
Davilla v. Gladden, 926
Davis v. Beason, 753, 902
Davis v. Electronic Arts, Inc., 151, 154
Davis v. Federal Election Commission, 

423
Davis v. Massachusetts, 355, 356
Davis v. Monroe County Board of 

Education, 211, 441
Dawson v. Delaware, 214
De Jonge v. Oregon, 38, 257
Debs v. United States, 26
Deegan v. City of Ithaca, 442
Defense Distributed v. U.S. Depart-

ment of State, 470
DeJohn v. Temple Univ., 211
Delgado v. Jones, 558
Demers v. Austin, 558
Dennis v. United States, 22, 38, 39, 50, 

67
Denver Area Educational Telecommu-

nications Consortium, Inc. v. FCC, 
708, 718

Desai v. Hersh, 114
Dobbs v. Jackson Women’s Health 

Organization, 513
Doe v. Gonzales, 65
Doe #1 v. Reed, 422

3215_Weaver_FirstAmendment_7e_fl 2.indb   223215_Weaver_FirstAmendment_7e_fl 2.indb   22 2/16/23   4:53 PM2/16/23   4:53 PM



	 TABLE OF CASES	 xxiii

Doe, 3 v. Elmbrook School District, 
864, 865

Does 1-6 v. Mills, 920
Doggart, United States v., 229
Dominion, Inc. v. Powell, 124
Doninger v. Niehoff, 591
Doran v. Salem Inn, Inc., 292
Dost, United States v., 243
Dun & Bradstreet, Inc. v. Greenmoss 

Builders, Inc., 91, 93, 103, 132, 133, 
150

Dunn v. Ray, 950
Duryea, Borough of, v. Guarnieri, 521, 

557
Dutcher, United States v., 234
Dworkin v. Hustler Magazine, Inc., 130
Dwyer v. Cappell, 314

Eagle Point Education Association/
SOBC/OEA v. Jackson City School 
District No. 9, 410

Eastern Railroad Presidents Confer-
ence v. Noerr Motor Freight, Inc., 
259

Echevarria, People v., 651
Edenfield v. Fane, 307, 314
Edge Broadcasting Co., United States 

v., 307, 315
Edwards v. Aguillard, 824, 834, 856, 

898
Edwards v. South Carolina, 81
Egbert v. Boule, 17
Eichman, United States v., 353
Elaine Photography LLC v. Willock, 

923
Elias v. Rolling Stone, LLC, 110
Elim Romanian Pentecostal Church v. 

Pritzker, 949
Elonis, United States v., 228, 229
Elrod v. Burns, 561, 619
Employment Div., Dept. of Human 

Resources of Ore. v. Smith, 816, 817, 
912, 914, 933, 971

Empower Texans, Inc. v. Geren, 645
Engel v. Vitale, 805, 823, 855, 879, 898
Epperson v. Arkansas, 833, 842, 898
Erie, City of, v. Pap’s A.M., 297, 331
Erznoznik v. City of Jacksonville, 136, 

189, 270, 272, 289, 295, 330, 382
Espinoza v. Montana Department of 

Revenue, 801, 820, 947
Estate of (See Name of Deceased)
Estes v. Texas, 676
Euclid v. Ambler Realty Co., 693
Everson v. Board of Education, 742, 

745, 766, 767, 777, 819, 846, 847, 879, 
896, 901, 905

Ex parte (See Name of Relator)
Expressions Hair Design v. Schneider-

man, 324

F.F. v. States, 920
Farah v. Esquire Magazine, 116, 126
Fashion Valley Mall LLC v. National 

Labor Relations Board, 366
Faustin v. Denver, Colo., 379
FCC v. Fox Television Stations, Inc., 

432, 698
FCC v. League of Women Voters of 

California, 608, 688
FCC v. Pacifica Foundation, 188, 205, 

238, 247, 260
FCC v. Pacifica Foundation, 689, 715
FDA v. Brown & Williamson Tobacco 

Corp., 310
Feiner v. New York, 79, 179
Felix v. City of Bloomfield, 864
Felkner v. Rhode Island College, 514
Ferber v. New York, 197, 237, 260, 329, 

433
FF Cosmetics FL, Inc. v. City of Miami 

Beach, 327
First Nat. Bank of Boston v. Bellotti, 

132, 384, 419, 624
First Vagabonds Church of God v. City 

of Orlando, 378

3215_Weaver_FirstAmendment_7e_fl 2.indb   233215_Weaver_FirstAmendment_7e_fl 2.indb   23 2/16/23   4:53 PM2/16/23   4:53 PM



xxiv	 TABLE OF CASES

Flast v. Cohen, 787
Fleck v. Wetch, 522
Florida Bar v. Went For It., Inc., 314
Florida Star v. B.J.F., 137
Flying Dog Brewery, LLC v. North 

Carolina Alcoholic Beverage Con-
trol Commission, 328

Fodor v. Doe, 728
Forsyth County v. Nationalist Move-

ment, 373, 716, 960
44 Liquormart, Inc. v. Rhode Island, 

311
Fowler v. Rhode Island, 941
Frazee v. Illinois Department of 

Employment Security, 905
Frederick Douglass Foundation, Inc. v. 

District of Columbia, 605
Freedman v. Maryland, 447, 480
Freedom from Religion Foundation, 

Inc. v. City of Warren, 874
Freedom From Religion Foundation, 

Inc. v. Morris County, 790
Freethought Society of Greater Phila-

delphia v. Chester County, 864
Frisby v. Schultz, 135, 137, 360, 476
Frohwerk v. United States, 24
Frudden v. Pilling, 513
Frye v. Kansas City, Mo., Police Dept., 

192
Fullmer, United States v., 59
Fulton v. Philadelphia, 816, 817, 961
FW/PBS, Inc. v. Dallas, 451

Galella v. Onassis, 153
Gannett Newspapers, Inc. v. 

DePasquale, 640, 645, 648
Garcetti v. Ceballos, 519, 521, 522, 549, 

619, 818, 825
Garcia v. City of New Hope, 193
Garnier v. O’Connor-Ratcliff, 581
Garrison v. Louisiana, 8, 127, 132, 278, 

516, 684
Gateway City Church v. Newsom, 949

Gentile v. State Bar of Nevada, 671
Gerber v. Herskovitz, 130
Gertz v. Robert Welch, Inc., 98, 180, 

285
Giboney v. Empire Storage & Ice Co., 

240
Gibson Bros., Inc. v. Oberlin College, 

108
Gingerich v. Commonwealth, 913
Ginsberg v. New York, 173, 238, 249, 

269, 274, 290, 715
Ginzburg v. United States, 162, 251
Gitlow v. New York, 31, 32, 67, 356, 482
Givhan v. Western Line Consol. School 

Dist., 553
Globe Newspaper Co. v. Superior 

Court, 238, 640, 641, 646, 648, 679
Goldman v. United States, 24
Gonzales v. O Centro Espírita Benefi-

cente Uniao Do Vegetal, 925, 972
Good News Club v. Milford Central 

School, 393, 504, 820, 967
Gooding v. Wilson, 56, 75, 179
Google, Inc. v. Expunction Order, 152, 

156
Gottwald v. Sebert, 109
Grace, United States v., 135, 339, 361, 

382
Grand Jury Subpoena to James Risen, 

In re, 640
Grand Jury Subpoena, Judith Miller, In 

re, 630
Grayned v. City of Rockford, 475
Grayson, United States v., 278
Greater New Orleans Broadcasting 

Ass’n, Inc. v. United States, 306, 309, 
315

Greece, Town of, v. Galloway, 786, 809, 
820, 821, 822, 884

Green v. Haskell County Board of 
Commissioners, 862

Greenbelt Cooperative Publishing 
Ass’n v. Bresler, 125

3215_Weaver_FirstAmendment_7e_fl 2.indb   243215_Weaver_FirstAmendment_7e_fl 2.indb   24 2/16/23   4:53 PM2/16/23   4:53 PM



	 TABLE OF CASES	 xxv

Greer v. Spock, 357
Gregory v. City of Chicago, 81
Greisen v. Hanken, 558
Grosjean v. American Press Company, 

444
Gross v. New York Times Co., 123

Hague v. Committee for Industrial 
Organizations, 355, 360, 369

Haight v. Thompson, 926
Hamilton, United States v., 287
Hamling v. United States, 172
Hansen, United States v., 59
Hardwick v. Heyward, 579
Harkonen, United States v., 314
Harris v. Quinn, 516, 519
Hassan, United States v., 58
Hazelwood School District v. Kuhl-

meier, 574, 583
Healy v. James, 500, 503
Heart of Atlanta Motel, Inc. v. United 

States, 493
Heffernan v. City of Paterson, 567
Heffron v. International Society for 

Krishna Consciousness, Inc., 372, 
406, 424

Hein v. Freedom from Religion Foun-
dation, Inc., 787

Henderson v. Times Mirror Co., 125
Henry v. Lake Charles American Press, 

LLC, 106
Hensel, State v., 442
Herndon v. Lowry, 38
Hershey Co. v. Friends of Steve Her-

shey, 470
Hess v. Indiana, 55, 56, 249
Higgins v. Kentucky Sports Radio, 

LLC, 144
Hiibel v. Sixth Judicial District Court 

of Nevada, Humboldt County, 439
Hill v. Colorado, 379, 391, 479
Hinrichs v. Bosma, 810
Hishon v. King & Spalding, 215

Hobbie v. Unemployment Appeals 
Commission, 905, 914

Hodge v. Talkin, 367, 396
Hoff, United States v., 230
Hoffman Estates, Village of, v.  

Flipside, Hoffman Estates, 438,  
440

Holder v. Humanitarian Law Project, 
59

Holt v. Hobbs, 926
Hosanna-Tabor Evangelical Lutheran 

Church and School v. EEOC 820, 
928, 972

Hosty v. Carter, 580
Houchins v. KQED, Inc., 657
Houston Community College System 

v. Wilson, 16
Houston, City of, v. Hill, 77
Houston, United States v., 235
Hudgens v. NLRB, 317, 366
Hudson Gas & Electric Corp. v. Public 

Service Commission of New York, 
303, 306, 307, 313, 319, 331

Hunt v. McNair, 775, 855
Hunt, United States v., 236
Hurley v. Irish-American Gay, Lesbian 

and Bisexual Group of Boston, Inc., 
135, 506, 534

Hustler Magazine v. Falwell, 126, 132, 
136, 181, 278, 959

Iancu v. Brunetti, 193, 587
Illinois Dunesland Preservation 

Society v. Illinois Department of 
Natural Resources, 617

Illinois ex rel. McCollum v. Board of 
Ed., 824, 967

In re (See Name of Party or Matter)
International Society for Krishna 

Consciousness, Inc. v. Lee, 359, 394, 
398, 399, 425, 597

Investorshub.com v. Mina Mar Group 
Inc., 93

3215_Weaver_FirstAmendment_7e_fl 2.indb   253215_Weaver_FirstAmendment_7e_fl 2.indb   25 2/16/23   4:53 PM2/16/23   4:53 PM



xxvi	 TABLE OF CASES

Iota Xi Chapter of Sigma Chi Frater-
nity v. George Mason University, 213

Irvin v. Dowd, 665

J.S. v. Blue Mountain School District, 
591

Jack Daniels Properties, Inc. v. VIP 
Products, LLC, 155

Jackler v. Byrne, 559
Jackson, Ex parte, 444
Jacobson v. Massachusetts, 902
Janus v. American Federation of State, 

County, and Municipal Employees, 
514, 534

Jaynes v. Commonwealth, 326
Jenkins v. Georgia, 167, 168
Jewish People for the Betterment of 

Westhampton Beach v. Village of 
Westhampton Beach, 875

Jimmy Swaggart Ministries v. Board of 
Equalization, 912

Johanns v. Livestock Marketing 
Association, 526, 534, 594

John Doe, Inc. v. Mukasey, 471
John K. MacIver Institute for Public 

Policy, Inc. v. Evers, 645
Johnson, Commonwealth v., 145
Johnson, State v., 354
Jones v. Heslin, 108, 288
Jones, Ex parte, 141
Joseph Burstyn, Inc. v. Wilson, 268

Kalb, United States v., 457
Kalman v. Cortes, 969
Kansas v. Boettger, 229
Karem v. Trump, 645
Kedroff v. Saint Nicholas Cathedral of 

Russian Orthodox Church in North 
America, 931, 935

Keefe v. Adams, 590
Keister v. Bell, 366
Keller v. State Bar of California, 523, 

528, 594

Kennedy v. Bremerton School District, 
785, 814, 897, 899

Keyishian v. Board of Regents of Univ. 
of State of N.Y., 518, 562, 572

Khan, United States v., 66
Kilbride, United States v., 173
Kingsley Books, Inc. v. Brown, 450
Kingsley Int’l Pictures Corp. v. 

Regents, 162, 451
Kitzmiller v. Dover Area School 

District, 838
Klein v. Oregon Bureau of Labor & 

Industry, 961
Kleinman v. City of San Marcos, 341
Kluge v. Brownsboro Community 

School Corp., 512
Knight First Amendment Institute at 

Columbia University v. Trump, 367
Knox v. Service Employees, 516
Knox, Commonwealth v., 233
Kolender v. Lawson, 437, 440, 479
Konigsberg v. State Bar of California, 4
Kovacs v. Cooper, 377
Kovaleski v. State, 650
Kristofek v. Village of Orland Hills,  

547
Kubiak v. Chicago, 559
Kusper v. Pontikes, 562

Lacey v. Arpaio, 638
Ladue, City of, v. Gilleo, 384
Lakewood, City of, v. Plain Dealer 

Publishing Co., 452, 480
Lamb’s Chapel v. Center Moriches 

Union Free School District, 776
Lane v. Franks, 556, 586, 819
Lanzetta v. New Jersey, 439
Larkin v. Grendel’s Den, Inc., 890, 894
Lassonde v. Pleasanton Unified School 

District, 813
Lawrence v. Texas, 501
Lawyer Disciplinary Board v. Hall,  

674

3215_Weaver_FirstAmendment_7e_fl 2.indb   263215_Weaver_FirstAmendment_7e_fl 2.indb   26 2/16/23   4:53 PM2/16/23   4:53 PM



	 TABLE OF CASES	 xxvii

Layshock v. Hermitage School District, 
590, 591

Lederman v. United States, 367, 396
Lee v. International Society for Krishna 

Consciousness, Inc., 395
Lee v. Weisman, 747, 811, 821, 822, 824, 

825, 847, 857, 898
Lee, United States v., 913, 915, 971
Lefemine v. Wideman, 376
Legal Services Corporation v. 

Velazquez, 608, 612, 619
Lehman v. Shaker Heights, 205, 360, 

363
Lehnert v. Ferris Faculty Ass’n, 524
Lemon v. Kurtzman, 770, 841, 854, 879, 

880, 897
Lepowitch, United States v., 279
Lerman v. Flynt Distributing Co., 105
Levitt v. Committee for Public Educa-

tion, 774, 788
Lewis v. City of New Orleans, 439
Libellis Famosis, 6
Libertarian Party of Illinois v. Scholz, 

533
Lilley, State v., 341
Lincoln v. Boston, 355
Linmark Associates, Inc., v. Township 

of Willingboro, 315
Little Sisters of the Poor Saints Peter 

and Paul Home v. Pennsylvania,  
926

Liverman v. City of Petersburg, 559
Lloyd Corp. v. Tanner, 366
Lohrenz v. Donnelly, 116
Lopez, State v., 142
Lorillard Tobacco Co. v. Reilly, 304
Los Angeles v. Preferred Communica-

tions, Inc., 703
Los Angeles, City of, v. Alameda Books, 

Inc., 299
Lovell v. City of Griffin, 356, 369, 443, 

480, 625
Lowden v. Clare County, 441

Lowe v. Securities and Exchange 
Commission, 463

Lucas, Commonwealth v., 288
Luce v. Town of Campbell, 379
Lucero v. Early, 393
Lukis v. Whitepages, Inc., 150
Lund v. Rowan County, 811
Lynch v. Donnelly, 842, 855, 856, 866, 

887
Lyng v. Northwest Indian Cemetery 

Protective Association, 920, 972

Macintosh, United States v., 758
Madsen v. Women’s Health Center, 

388, 472, 480
Mahanoy Area School District v. B.L., 

582, 620
Mahoney v. Doe, 447
Maine Today Media, Inc., In re, 650
Manhattan Community Access Corp. 

v. Halleck, 358
Marbury v. Madison, 264
Marcavage v. City of New York, 393
Marcus v. Search Warrant, 633, 634
Mardis v. Hannibal Public School 

District, 591
Marquan M., People v., 145
Marsh v. Alabama, 365
Marsh v. Chambers, 809, 849, 855, 868, 

883, 898
Martin v. Struthers, 359
Massachusetts v. Oakes, 244
Masses Publishing Co. v. Patten, 22
Masson v. New Yorker Magazine, Inc., 

116, 180
Masterpiece Cakeshop, Ltd. v. Colo-

rado Civil Rights Commission, 952, 
972

Matal v. Tam, 193, 312, 587, 602, 960
McAllen Grace Brethren Church v. 

Salazar, 926
McBride v. Merrell Dow and Pharma-

ceuticals, Inc., 110

3215_Weaver_FirstAmendment_7e_fl 2.indb   273215_Weaver_FirstAmendment_7e_fl 2.indb   27 2/16/23   4:53 PM2/16/23   4:53 PM



xxviii	 TABLE OF CASES

McClellan v. City of Alexandria, 378, 
436

McConnell v. Federal Election Com-
mission, 418

McCool, In re, 674
McCreary County v. American Civil 

Liberties Union of Kentucky, 840, 
858, 881, 899

McCullen v. Coakley, 379, 425, 730
McCutcheon v. Federal Election 

Commission, 413
McDaniel v. Paty, 788, 890, 938, 941
McGowan v. Maryland, 855, 856, 873, 

879
McIntyre v. Ohio Elections Comm’n, 

387
McKee v. Cosby, 94, 107
McKenzie v. State, 168
McKinley v. Abbott, 326
McNamee v. Clemens, 123
McNeil v. Sherwood, 592
Members of City Council of Los 

Angeles v. Taxpayers for Vincent, 
407, 433

Memoirs v. Attorney General, 181
Meredith, United States v., 55
Meriwether v. Hartop, 512
Metromedia, Inc. v. San Diego, 199, 

315, 407
Meyer v. Grant, 318, 387
Meyer v. Nebraska, 491, 569, 570, 572
Miami Herald Publishing Co. v. 

Tornillo, 669, 686, 705
Milkovich v. Lorain Journal Co., 121, 

180
Miller v. California, 163, 181, 238, 245, 

254, 431, 718
Miller v. Jones, 558
Miller v. Skumanick, 244
Mills v. Alabama, 259
Minnesota State Board for Community 

Colleges v. Knight, 545

Minnesota Voters Alliance v. Mansky, 
397, 426

Minnis, People v., 731
Mire, In re, 674
Mishkin v. New York, 162
Mitchell v. Helms, 784
Monitor Patriot Co. v. Roy, 91
Moore v. East Cleveland, 491
Moreno, People v., 441
Morse v. Frederick, 577, 583
Moss v. Spartanburg Cnty. Sch. Dist., 

832
Mrozinski, State v., 236
Mt. Healthy City School District v. 

Doyle, 544
Mu’Min v. Virginia, 666
Mueller v. Allen, 791, 794, 898
Munroe v. Central Bucks School 

District, 548
Murphy v. Collier, 950
Murphy v. Florida, 665
Myco Industries, Inc. v. BlephEx, LLC, 

470

NAACP v. Alabama, 481
NAACP v. Button, 87, 323, 448, 492, 

656, 903
NAACP v. Claiborne Hardware Co., 

214, 259, 485
National Abortion Federation v. Center 

for Medical Progress, 463
National Coalition on Black Civil 

Participation v. Wohl, 231
National Endowment for the Arts v. 

Finley, 189, 440, 611, 615
National Institute of Family and Life 

Advocates v. Becerra, 321, 511
Near v. Minnesota ex rel. Olson, 91, 

277, 447, 457, 480, 671
Nebraska Press Association v. Stuart, 

667, 680
Netchoice, LLC v. Paxton, 733

3215_Weaver_FirstAmendment_7e_fl 2.indb   283215_Weaver_FirstAmendment_7e_fl 2.indb   28 2/16/23   4:53 PM2/16/23   4:53 PM



	 TABLE OF CASES	 xxix

NetScout Systems, Inc. v. Gartner, Inc., 
123

New York State Board of Elections v. 
López Torres, 532

New York State Club Association, Inc. 
v. City of New York, 496, 508

New York State Rest. Ass’n v. New York 
City Bd. of Health, 325

New York Times Co. v. Sullivan, 9, 84, 
127, 132, 133, 136, 138, 148, 179, 277, 
278, 285, 301, 375, 466, 542, 734

New York Times Co. v. United States, 
277, 464, 480, 667, 671

New York v. Ferber, 172, 730
Newsom ex rel. Albemarle County 

School Board, 442
Newton v. LePage, 618
Noto v. United States, 45, 48

O’Bannon v. National Athletic Colle-
giate Association, 154

O’Brien, United States v., 30, 214, 297, 
331, 334, 344, 347, 411, 424

O’Lone v. Shabazz, 912
Obergefell v. Hodges, 953
Ohralik v. Ohio State Bar Ass’n, 314
Oliver, In re, 641
Organization for a Better Austin v. 

Keefe, 187, 454
Osborne v. Ohio, 172, 248, 265, 436
Otto v. City of Boca Raton, 267
Our Lady of Guadalupe School v. 

Morrisey-Berru, 937
Overton v. Bazzetta, 660
Ozuna, State v., 235

Pacific Gas & Electric Co. v. Pub. Util. 
Comm’n of Cal., 705

Packer Corp. v. Utah, 404
Packingham v. North Carolina, 729
Papachristou v. City of Jacksonville, 

434, 439, 441

Paris Adult Theatre I v. Slaton, 169
Paroline v. United States, 244
Patterson v. Colorado, 23
Patton v. Yount, 666
Paulsen v. Yarrell, 126
Payne v. Tennessee, 520
Peel v. Attorney Registration and 

Disciplinary Commission of Illinois, 
314

Pell v. Procunier, 652, 680
Pen American Center, Inc. v. Trump, 

368
People for the Ethical Treatment of 

Animals v. Stein, 111
People of State of New York ex rel. (See 

Name of Relator)
People v. (See Name of Defendant)
Perrin, United States v., 731
Perry Ed. Ass’n v. Perry Local Educa-

tors’ Ass’n, 360, 364, 373, 393, 399, 
501, 596

Perry v. Sindermann, 562
Peterson v. Grisham, 115
Petrillo, United States v., 158
PG Publishing Co. v. Aichele, 651
Phelps-Roper v. Ricketts, 378
Philadelphia Newspapers, Inc. v. 

Hepps, 106
Pickering v. Board of Ed. of Township 

High School Dist. 205, 518, 542, 549, 
557, 818, 825

Pickup v. Brown, 267
Pierce v. Society of Sisters, 586, 908, 915
Pittsburgh Press Co. v. Pittsburgh 

Commission on Human Relations, 
462

Planned Parenthood Federation of 
America, Inc. v. Center for Medical 
Progress, 111

Planned Parenthood of Columbia/
Willamette, Inc. v. American 
Coalition of Life Activists, 52

3215_Weaver_FirstAmendment_7e_fl 2.indb   293215_Weaver_FirstAmendment_7e_fl 2.indb   29 2/16/23   4:53 PM2/16/23   4:53 PM



xxx	 TABLE OF CASES

Planned Parenthood of Southeastern 
Pa. v. Casey, 321

Playboy Entertainment Group, Inc., 
United States v., 264, 268, 271, 383

Pleasant Grove City v. Summum, 382, 
398, 593, 597, 619, 881

Police Department of Chicago v. 
Mosley, 257, 317, 373, 375, 382, 425

Pope v. Illinois, 167
Posadas de Puerto Rico Associates v. 

Tourism Co. of P.R., 311
Powell’s Books, Inc. v. Kroger, 253
Powers v. Richards, 568
Preiser v. Rodriguez, 654
Press-Enterprise Co. v. Superior Court, 

645, 646, 649, 679
Price v. Barr, 457
Price v. Johnston, 652
Priests for Life v. HHS, 926
Primus, In re, 314
Prince v. Commonwealth of Massa-

chusetts, 174, 907
Prince v. Massachusetts, 238
Procunier v. Martinez, 653, 656
Progressive, Inc., United States v., 470
Project Veritas Action Fund v. Rollins, 

645

R.A.V. v. City of St. Paul, 9, 196, 215, 
264, 271, 329, 408, 409, 436, 472, 502

R.M.J., In re, 314, 323
Raef v. Superior Court, 154
Rahman, United States v., 65
Randall v. Sorrell, 413
Rankin v. McPherson, 133, 541, 549, 

619
Real Alternatives, Inc. v. Secretary, 762
Red Lion Broadcasting Co. v. FCC, 682
Reed v. Town of Gilbert, 298, 317, 318, 

405, 407, 426, 819
Reidel, United States v., 172
Reno v. American Civil Liberties 

Union, 175, 432, 440, 710, 731
Renton, City of, v. Playtime Theatres, 

Inc., 201, 294, 298, 331, 383, 715

Reynolds v. United States, 743, 902, 
915, 971

Richmond Newspapars, Inc. v. Vir-
ginia, 640, 641, 647

Riley v. National Federation of Blind of 
N.C., Inc., 386, 445

Rivera, United States v., 651
Roaden v. Kentucky, 633
Robel, United States v., 568
Roberts v. United States Jaycees, 489, 

499, 516
Robinson v. Hunt County, 368
Rock v. Levinski, 561
Rockoff v. Annulli, 124
Roe v. Wade, 170
Roemer v. Board of Public Works, 775
Roman Catholic Diocese of Brooklyn v. 

Cuomo, 949
Roman Catholic Found., UW-Madison 

Inc. v. Walsh, 969
Rosenberger v. Rector and Visitors of 

Univ. of Va., 384, 499, 500, 504, 596, 
600, 823, 846, 854, 965, 972

Rosenblatt v. Baer, 96, 99
Rosenbloom v. Metromedia, Inc., 92, 

97, 99
Roth v. United States, 9, 157, 181, 185, 

691
Rowan v. Post Office Dept., 136, 261
Rubin v. Coors Brewing Co., 312
Rubino v. City of New York, 548
Rumsfeld v. Forum for Academic & 

Institutional Rights, Inc., 511, 607, 
608

Rust v. Sullivan, 175, 594, 608, 609
Rutan v. Republican Party of Ill., 518, 

567

Sable Communications of California, 
Inc. v. FCC, 275, 710, 717

San Diego, City of, v. Roe, 133, 546, 551
Santa Fe Independent School District v. 

Doe, 813, 826, 842, 843, 898
Sarl Louis Feraud International v. 

Viewfinder, Inc., 93

3215_Weaver_FirstAmendment_7e_fl 2.indb   303215_Weaver_FirstAmendment_7e_fl 2.indb   30 2/16/23   4:53 PM2/16/23   4:53 PM



	 TABLE OF CASES	 xxxi

Saxe v. State College Area School Dist., 
578, 590

Scales v. United States, 50
Schacht v. United States, 339
Schad v. Borough of Mount Ephraim, 

293, 295, 331
Schenck v. Pro-Choice Network of 

Western N.Y., 386, 586
Schenck v. United States, 22, 67, 288, 

458
Schneider v. State of New Jersey, 12, 

369
School District of Abington Township 

v. Schempp, 828, 854, 858, 879, 898
School District of Grand Rapids v. Ball, 

780, 889
Schwimmer, United States v., 313
Scott v. First Judicial District, 437
Seals v. McBee, 437
Seattle Times Co. v. Rhinehart, 637
Seeger, United States v., 757
Selective Draft Law Cases, 276
Serbian Eastern Orthodox Diocese for 

United States and Canada v. Milivo-
jevich, 932

Shapero v. Kentucky Bar Association, 
314

Shaw v. Burke, 366
Shelton v. Tucker, 518
Sheppard v. Maxwell, 660, 670, 680
Sherbert v. Verner, 903, 914, 971
Sherrill v. Knight, 645
Shurtleff v. City of Boston, 603, 777, 

820
Shuttlesworth v. City of Birmingham, 

438
Silkwood v. Kerr-McGee Corp., 630
Sisters of the Poor Saints Peter and 

Paul Home v. Pennsylvania, 926
6th Congressional District Republican 

Committee v. Alcorn, 489
Skokie, Village of, v. National Socialist 

Party of America, 82
Sloan v. Lemon, 791, 898
Smith v. Goguen, 438, 439

Smith v. Organization of Foster 
Families, 491

Snepp v. United States, 471
Snyder v. Phelps, 131, 150, 152, 181, 520
Sorrell v. IMS Health Inc., 317, 320, 321
Sossamon v. Texas, 925
South Bay Pentecostal United Church 

v. Newsom, 288
Southeastern Promotions, Ltd. v. 

Conrad, 292, 716
Speech First, Inc. v. Cartwright, 441
Speech First, Inc. v. Fenves, 211
Speet v. Schuette, 341
Speiser v. Randall, 76
Spence v. Washington, 334, 339, 347, 

348, 350
St. Amant v. Thompson, 112, 180
St. John’s Church in the Wilderness v. 

Scott, 479
Stanford v. Texas, 633
Stanley v. Georgia, 171, 249, 730
Stanley v. Israel, 568
State of (See Name of State)
State v. (See Name of Defendant)
Stern v. Cosby, 114, 115
Stevens, United States v., 235, 263, 268, 

277, 279, 330, 428, 479
Stone v. Graham, 839, 842, 856, 899
Street v. New York, 193, 350
Stromberg v. California, 87, 339, 569, 

594
Stuart v. Camnitz, 514
Suffolk Outdoor Advertising Co. v. 

Hulse, 407
Suhn, State v., 78, 436
Susan B. Anthony List v. Driehaus, 288
Sutliffe v. Epping School District, 617
Sweezy v. New Hampshire, 483
Swisher, United States v., 287
Syracuse Peace Council v. FCC, 686

Tagami v. City of Chicago, 354
Tandon v. Newsom, 949
Tavoulareas v. Piro, 104
Taylor v. Buchanan, 522

3215_Weaver_FirstAmendment_7e_fl 2.indb   313215_Weaver_FirstAmendment_7e_fl 2.indb   31 2/16/23   4:53 PM2/16/23   4:53 PM



xxxii	 TABLE OF CASES

Teachers v. Hudson, 477, 515
Tennessee Secondary School Athletic 

Association v. Brentwood Academy, 
314

Terminiello v. City of Chicago, 570
Terry v. Ohio, 439
Texas v. Johnson, 135, 339, 347, 424, 

587
Thomas v. Chicago Park District, 371
Thomas v. Review Board, 761, 905,  

914
Thornhill v. Alabama, 12, 439, 516
Thornton, Estate of, v. Caldor, Inc., 873
Tilton v. Richardson, 775, 930
Time, Inc. v. Firestone, 105
Time, Inc. v. Hill, 146, 180
Times Film Corp. v. City of Chicago, 

447
Timmons v. Twin Cities Area New 

Party, 487
Tinker v. Des Moines Indep. Commu-

nity School Dist., 187, 334, 339, 400, 
569, 577, 582, 583, 585, 620, 817, 819

Too Much Media LLC v. Hale, 631, 727
Torcaso v. Watkins, 873, 899, 906
Town of (See Name of Town)
Treacy, United States v., 631
Treasury Employees, United States v., 

519, 539
Trinity Lutheran Church of Columbia, 

Inc. v. Comer, 788, 790, 820
Trinity Lutheran Church of Columbia, 

Inc. v. Director, 948
Trout Point Lodge, Ltd. v. Handshoe, 

93
Turner Broadcasting System, Inc. v. 

FCC, 280, 322, 607, 70, 7081
Turner, United States v., 234
Turtle Island Foods, SPC v. Thompson, 

325
United Foods, Inc., United States v., 

527
United Public Workers of America 

(C.I.O.) v. Mitchell, 536, 565

United States Civil Service Commis-
sion v. National Association of 
Letter Carriers, AFL-CIO, 539, 565

United States v. (See Name of 
Defendant)

Valentine v. Christenson, 301
Van Orden v. Perry, 820, 853, 876, 879, 

880, 881, 887, 899
VanBuren, State v., 301
Vernonia School Dist. 47J v. Acton, 577
Viewpoint Neutrality Now! v. Regents 

of the University of Minnesota, 526
Village of (See Name of Village)
Virginia Bd. of Pharmacy v. Virginia 

Citizens Consumer Council, 278, 
331

Virginia v. Black, 9, 10, 220, 329, 960

Wagner v. Jones, 209
Walker v. Sons of Confederate Veter-

ans, Inc., 11, 363, 365, 592, 620
Wallace v. Jaffree, 745, 747, 775, 807, 

842, 866, 898
Waller v. Georgia, 647
Walz v. Tax Commission, 771, 826, 846
Wandering Dago, Inc. v. Destito, 605
Ward v. Rock Against Racism, 318, 382, 

383, 385, 386, 402, 472, 473, 502, 706
Ward v. Zelikovsky, 125
Washington League for Increased 

Transparency and Ethics v. Fox 
Corporation, 288

Washington State Grange v. Washing-
ton State Republican Party, 429, 532

Washington v. Glucksberg, 429
Washington v. U.S. Department of 

State, 470
Washington, State of, v. Arlene’s 

Flowers, Inc., 961
Watchtower Bible & Tract Society of 

New York v. Village of Stratton, 
372, 446

Waters v. Churchill, 550, 556

3215_Weaver_FirstAmendment_7e_fl 2.indb   323215_Weaver_FirstAmendment_7e_fl 2.indb   32 2/16/23   4:53 PM2/16/23   4:53 PM



	 TABLE OF CASES	 xxxiii

Watson v. Jones, 753, 755, 931
Watts v. United States, 46, 223, 228
We the Patriots USA, Inc. v. Hochul, 

920
Wecht, United States v., 651
Weiss, United States v., 218
Welch v. Brown, 267
Welsh v. United States, 761
West Virginia State Board of Education 

v. Barnette, 256, 339, 350, 505, 508, 
516, 525, 527, 569, 598, 906, 915, 955

Wheeler, United States v., 235
White v. Samsung Electronics Amer-

ica, Inc., 154
Whitney v. California, 35, 48, 67, 281
Widmar v. Vincent, 364, 500, 967
Wieman v. Updegraff, 518, 562
Williams, United States v., 252, 429, 

726
Winters v. New York, 187, 268, 270
Wireless Ass’n v. City of Berkeley, 410
Wisconsin v. Mitchell, 213, 329
Wisconsin v. Yoder, 755, 907, 971
Wisniewski v. Board of Education of 

the Weedsport Central School 
District, 590

Witters v. Washington Dept. of Servs. 
for Blind, 780, 794, 968

Wolston v. Reader’s Digest Ass’n, Inc., 
110

Women for America First v. DeBlasio, 
604

Wood v. Arnold, 513, 831
Wood v. Georgia, 90
Woodring v. Jackson County, 874
Wooley v. Maynard, 506, 516, 525, 527, 

915

Yates v. United States, 44, 49, 50, 67
Yoder v. University of Louisville, 191
Yonaty v. Mincolla, 115
Young v. American Mini Theatres, 

Inc., 205, 292, 294, 330
Young v. New York City Transit 

Authority, 341
Ysura v. Pocatello Education Associa-

tion, 540

Zablocki v. Redhail, 491
Zacchini v. Scripps-Howard Broadcast-

ing Co., 151
Zauderer v. Office of Disciplinary 

Counsel of Supreme Court of Ohio, 
321

Zelman v. Simmons-Harris, 792, 842, 
898

Zerangue v. TSP Newspapers, Inc., 96
Zobrest v. Catalina Foothills School 

Dist., 794
Zorach v. Clauson, 807, 822, 829, 849, 

854, 967
Zuckerman v. U.S. Postal Service,  

605
Zurcher v. Stanford Daily, 632, 679

3215_Weaver_FirstAmendment_7e_fl 2.indb   333215_Weaver_FirstAmendment_7e_fl 2.indb   33 2/16/23   4:53 PM2/16/23   4:53 PM



3215_Weaver_FirstAmendment_7e_fl 2.indb   343215_Weaver_FirstAmendment_7e_fl 2.indb   34 2/16/23   4:53 PM2/16/23   4:53 PM



xxxv

Preface

Historically, most constitutional law casebooks have been written like mini trea-
tises. In addition to including the landmark constitutional law cases, most books 
contain detailed notes that discuss every highway and byway of the law. Most of 
these books tend to overload rather than facilitate the learning process. Students are 
reluctant to read 1,000 to 1,200 pages of First Amendment law, much less to pore 
over the details. Because most First Amendment law casebooks include so many 
decisions (in mini-treatise fashion), casebook authors are forced to severely edit the 
cases they do include.

In creating this new book, our primary goal was to create an accessible and 
teachable book that would help students understand First Amendment theory, lead 
students to greater insights, generate classroom interactivity, and facilitate effec-
tive and inspired learning. One way we accomplish these objectives is through the 
inclusion of problems. This model has demonstrated utility for bridging differ-
ences in learning styles. It adds value to the educational process by reinforcing and 
deepening understanding of cases and engendering a more practice-ready student 
by providing opportunities for applied learning. Problems also achieve an effi-
ciency with respect to coverage in an area that otherwise presents significant edito-
rial challenges.

Consistent with the book’s outcome-based learning objectives, and the authors’ 
appreciation of differences in learning styles, we do not use a single type of problem. 
Many problems are factual in nature and are designed to encourage students to 
think about constitutional doctrine in context. In some instances, these fact-based 
problems are premised upon actual cases, including United States Supreme Court 
cases. Other problems are theoretical in nature and are designed to expand the stu-
dent’s range of thinking and perspective. We thus use problems to illustrate and 
clarify doctrinal principles and conflicts, place students in real-life situations, ask 
them how they would respond, or have them apply existing doctrine to new 
circumstances.

Our ultimate objective is to advance student ability to solve problems using criti-
cal thinking and thereby accelerate development of core lawyering skills. Even 
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xxxvi	 Preface

though the existence of a “problem” may suggest that there is “an answer,” problems 
can (and should) be used to promote critical thinking. Whether in the form of 
Realism, Critical Theory, or some other premise, students should be encouraged to 
develop an organizing theory for First Amendment law, rather than to regard law as 
simply a “deductive process.” Even if the Court has rendered a decision in a partic
ular case, we might present that case as a “problem” to ensure students critically 
analyze the issues presented. If a student responds, “I read the decided case and the 
Court held . . . ​,” we encourage the professor to respond with questions designed to 
stimulate thought. “Ok, fair enough. Now, do you think that the Court got it right? 
Did it give sufficient weight to this consideration? How could the Court possibly 
have reached that conclusion?” Such analysis helps students become better lawyers, 
judges, and law professors.

Tradeoffs are necessary in any constitutional law casebook, and this book is no 
different. Although we include the landmark cases, we do not attempt to catalog 
every decision (even every United States Supreme Court ruling) in each of the rele-
vant areas. Over the past half-century, constitutional case law has multiplied to the 
extent that it is impossible to discuss every decision fully and do justice to each one. 
Although this book is designed to give students a thorough grounding in constitu-
tional law, students can always consult secondary sources if they desire more ampli-
fication. We have chosen cases for a variety of reasons: because they are modern 
cases that reflect the current state of the law; because they are “landmarks” that 
students need to read and understand; or because (even though they might be older 
cases) they provide critical context or enrich understanding and perspective.

Because we include fewer cases overall, we are generally able to include more of 
the cases that we do include. In other words, we allow students to read the Court’s 
own words and decide for themselves what the decisions mean. In order to not 
encumber the page with dots, omissions have not always been indicated with 
ellipses. In addition, some footnotes have been removed from the cases; those 
included have the original footnote numbers retained in brackets at the beginning 
of the footnote. Other cases may come in through questions, problems, or 
hypotheticals.

We give thanks to the many people who assisted us in the creation and revision 
of this book, including our research assistants and secretaries. Professor Weaver 
gives particular thanks to his former assistant, Mr. Rob DeWees. Professor Han-
cock wishes to thank her assistant, Toni Mochetta, for her extraordinary efforts. 
We are particularly grateful to students who (over the years) helped us find and 
correct errors. Finally, we are thankful to our spouses, significant others, and 
children who supported us through the various stages of this project.

RLW & CH
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