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In lieu of making a personal dedication, let us pause to remember all
of the lives lost to Covid-19 — official reports put that number at 6.6 million
worldwide so far (including more than 1.1 million just in the United States),
though surely the actual death toll is a good deal higher — as well as the
far greater number who have survived the pandemic with serious
physical, emotional, and financial scars.
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Preface

Salus populi suprema lex.

—Cicero

According to this famous lawyer, scholar, and statesman of ancient Rome, “the
welfare of the people should be the highest law” Although translations of this Latin
maxim may vary slightly (with salus rendered as “safety” or “health” rather than the
evidently more encompassing “welfare”), it frequently gets invoked by judges when
upholding public health measures.

The title chosen for this volume merits a bit of explanation. First, it rejects the view
held in some circles that a distinct and coherent field of academic study called “pub-
lic health law” exists. Instead, public health has long served as a rationale for a wide
range of governmental interventions. Historically, courts often accepted this justifi-
cation at face value, but it has increasingly become a contested and closely examined
premise. Legal institutions confront the public’s health in all manner of loosely con-
nected domains. Second, this casebook addresses “controversies” instead of “materi-
als” because existing titles offer too much in the way of narrative — and the perspective
of true believers preaching to the choir (in short, insufficient skepticism) — but too
little in the way of judicial opinions that reflect the deep-seated tensions that drive
these cases. Fair enough, perhaps, if teaching students enrolled in an MPH program
but rather misplaced in the law school curriculum. Moreover, when existing case-
books include extended excerpts from the decisions of courts, far too many of these
arise in adjacent settings (e.g., abortion, contraception, health insurance mandates,
end-of-life choices); such cases spark interesting debates, of course, and their reso-
lution may well impact the legal analysis of genuine public health disputes, but it
strikes me as a rather roundabout way of illustrating what properly resides at the core
of this already loosely-defined subject.

Even if a dearth of readily usable primary materials may have explained such edi-
torial choices made by an earlier generation, Covid-19 has unleashed an avalanche
of fascinating and controversial court decisions across much of this domain, accom-
panied by a surge in valuable academic commentary. More fundamentally, the pan-
demic has prompted something of a libertarian backlash with a growing chorus of
elected officials questioning the very foundations of public health by insisting, for
instance, that the use of protective measures should remain entirely a matter of
private choice. Although I generally come out in favor of fairly robust government

Xxi



xxii PREFACE

responses to shared health hazards, it does no good to ignore the extent to which
such a previously unremarkable position has come under siege. In short, public
health has become politically charged and subject to abrupt reversals as the prevail-
ing winds shift, making complacency about such matters a luxury of a bygone time.
Cf. Renee M. Landers, Teaching Constitutional Law, Administrative Law, and Health
Law as Presidential Administrations Change, 66 St. Louis U. L.J. 449 (2022).

Notwithstanding the efforts of some popularizers, public health law does not rep-
resent a discrete (doctrinally cabined) area of study, and practicing lawyers hardly
specialize in this subject, though attorneys in government service may find them-
selves regularly occupied with such cases. In fact, public health issues may arise in all
manner of other law school courses, most notably in Constitutional Law, Administra-
tive Law, Torts, Environmental Law, Land Use Planning, and Local Government Law,
but also occasionally in such disparate subjects as Immigration and Criminal Law.

By way of further illustration, no single federal agency attends to the public’s
health, though the U.S. Centers for Disease Control and Prevention (CDC) often
get primary credit for doing so. In 1942, in response to mosquito-borne diseases
affecting military bases in the southeastern United States and territories in tropical
areas, the U.S. Public Health Service (PHS) established the Office of Malaria Con-
trol in War Areas. Four years later, it became the Communicable Disease Center. In
1970, CDC was renamed the Center for Disease Control to reflect its broader focus,
though in 1992 Congress made the name plural “Centers” and tacked on to the end
of its name “and Prevention” as a reminder of its public health orientation, with-
out however altering its long-used acronym. See Elizabeth W. Etheridge, Sentinel for
Health: A History of the Centers for Disease Control (1992); cf. Dan Diamond, Offi-
cials Rethink HHS for Covid, Bos. Globe, July 21, 2022, at A7 (discussing a planned
departmental reorganization to elevate the office of “Preparedness and Response”
into an independent division that would take over some of the CDC'’s tasks).

Its older sister agency, the Food and Drug Administration (FDA), is also housed
within the massive U.S. Department of Health and Human Services (HHS), which
until 1979 had been the still more sweeping Department of Health, Education, and
Welfare (HEW). Like the CDC, the FDA also houses several centers, and its focus on
both food and therapeutics (as well as tobacco since 2009) has obvious connections
to public health, though it functions more like a traditional regulatory agency than
does the CDC. See Lars Noah, Law, Medicine, and Medical Technologies: Cases and
Materials ch. 1 (5th ed. 2022); see also Christina Jewett, After Crises, FDA Seeks Out-
side Audit of Its Actions, N.Y. Times, July 21, 2022, at A14 (reporting that the agency
“has commissioned a review of its food and tobacco programs”); cf. Wendy K. Mari-
ner & George J. Annas, Public Health Law 22 (2d ed. 2014) (“At the federal level, pub-
lic health is what is done by a number of agencies . . . [including,] arguably, the [FDA]
to the extent that it protects the safety and efficacy of drugs and medical devices”).
Other federal agencies outside of HHS also attend to public health matters, including
the Food Safety and Inspection Service (FSIS) housed within the U.S. Department of
Agriculture (USDA), the Environmental Protection Agency (EPA), the Occupational
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Safety and Health Administration (OSHA) housed within the Department of Labor,
and the Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF) housed within
the Department of Justice, to name just a few. State and local agencies, however, play
an outsize role in public health — ranging from departments of health and environ-
mental quality to school boards and zoning or code enforcement offices.

“Public health” itself, as a discipline apart from its legal context, also suffers from
a catch-all quality. Its roots trace back to classic threats of contagion (e.g., bubonic
plague, cholera, malaria, smallpox, typhoid, and yellow fever). See Jonathan Ken-
nedy, Pathogenesis: How Germs Made History (2023); Lawrence O. Gostin et al., The
Law and the Public’s Health: A Study of Infectious Disease Law in the United States,
99 Colum. L. Rev. 59 (1999). Public health has, however, also turned its attention to
noncontagious chronic diseases (NCDs) such as various cancers and cardiovascular
problems often associated with unhealthy behaviors. See Lindsay F. Wiley, Rethink-
ing the New Public Health, 69 Wash. & Lee L. Rev. 207 (2012).

Nonetheless, communicable diseases remain of central interest to those who toil
in this field: as older threats have faded from the scene, it seems that new ones stand
ready to take their place (e.g., chikungunya, dengue, Ebola, West Nile, and Zika). For
instance, just among the sexually transmitted infections (STIs), some of the classics
(e.g., gonorrhea and syphilis) have prompted renewed concerns because of growing
antibiotic resistance, relatively newer scourges (e.g., human immunodeficiency virus
(HIV)) persist, and new worries have come to light about the potential long-term
consequences of fairly common STIs (e.g., human papillomavirus (HPV) and her-
pes). Bacterial, viral, fungal, and parasitic threats extend far beyond the proverbial
bedroom. Indeed, if you are looking for something to give that special germophobe
(or -phile) in your life, then GIANTmicrobes, Inc. might just have the ticket, offer-
ing an impressive lineup of plushy pathogens, including boxed sets (e.g., “Plagues
from History”), available at some medical school bookstores, museum gift shops,
and online. See Susan Aschofl, Fuzzy, Cute, Cuddly — Germs?, St. Pete. Times (FL),
Dec. 9, 2004, at 1E (reporting that a Connecticut lawyer turned entrepreneur had
founded this company, which aims to educate with its toys).

The twenty-first century dawned with acute fears of bioterrorism — namely, the
threat that a biological agent (e.g., anthrax or smallpox) might become weaponized —
coupled with an unfortunate tendency to label all manner of pressing social prob-
lems as “epidemics,” including smoking (and now vaping), obesity, sleep deprivation,
inactivity, drug and alcohol abuse, gun violence, loneliness (and/or social isola-
tion), and suicide. See Zachary Siegel, Is the U.S. Knee-Deep in “Epidemics,” or Is
That Just Wishful Thinking?, N.Y. Times Mag. (online), Aug. 14, 2018 (discussing
the increased “public-health framing” with such metaphors); see also Karen Zraick,
Resolution Declares Racism to Be a Public Health Crisis, N.Y. Times, Oct. 20, 2021,
at Al5 (“More than 200 similar declarations have been made by municipalities,
health agencies and elected officials across the country ... ”). Misinformation (and
not solely about health matters) represents only the latest scourge viewed by some
commentators in public health terms — falsehoods are nothing new, of course, but
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the latest information technologies and social media platforms have allowed false
and misleading information to “go viral” and even prompt suggestions for trying to
better inoculate the population. Cf. Alan Rappeport, Yellen Says Contagion Worries
Prompted Government Action, N.Y. Times, Mar. 17, 2023, at B4 (discussing sudden
runs on a pair of regional banks that led to their failures). Overlaying a novel infec-
tious agent (SARS-CoV-2) in 2020 only magnified all of these existing problems, and
it also prompted a deluge of lawsuits.

Although multifaceted, I do not mean that public health issues warrant treat-
ment under the umbrella of the law of (almost) everything. Nonetheless, consolidat-
ing them as a subject of study poses daunting organizational challenges. Instead of
focusing on either discrete issue areas or clusters of legal rules, I prefer isolating for
consideration the various tools available for promoting the public’s health, reserv-
ing consideration of their interactions (and lengthier excerpts from scholarly arti-
cles) for the final chapter. One downside of this organizational approach: repeated
encounters with recurring issues (e.g., free exercise of religion) in slightly different
guises, though that might promote deeper appreciation and understanding.

Lastly, a note on editing: Deletions from materials are indicated by asterisk ellipses
except when the omitted material consists only of subheadings, paragraph structure,
citations, footnotes, or other minor alterations designed to improve readability; any
citations retained in the text of excerpted material may have been altered to more
closely approximate the formatting conventions of The Bluebook; retained footnotes
are numbered as in the original while any footnotes added by the editor use char-
acters. Covid-19 cases include the precise date rather than simply the year of deci-
sion in order to better situate them relative to rapidly changing developments in the
course of the pandemic and the shifting signals from the U.S. Supreme Court.
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